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LAWS  OF  MARITIME  WARFARE. 


THE  IBSA  ANB  OBJECTS  OF  MABTnMB  WAB. 

Art.  1.  Bules  peculiar  to  naval  warfare  are  applicable  only 
on  the  high  seas  and  in  the  territorial  waters  of  the  bel- 
ligerents, exclusive  of  those  waters  which,  from  the  stand- 
point of  navigation,  ought  not  to  be  considered  as  mari- 
time.—//w^i^^e  {1913) ,  p.  176. 

"Akticle  2.  WaT'Shipa,  Constituting  part  of  the  armed  force  of 
a  belligerent  State  and,  therefore,  subject  as  such  to  the  laws  of 
Q^val  warfare  are: 

"  1.  All  ships  belonging  to  the  State  which,  under  the  direction 
of  a  military  commander  and  manned  by  a  military  crew,  carry 
legally  the  ensign  and  the  pendant  of  the  national  navy. 

"  2.  Ships  converted  by  the  State  into  war-ships  in  conformity 
with  Articles  3-6." 

Institute  (1913),  p.  175. 

"  The  object  of  a  maritime  war  is  the  destruction  of  the  enemy's 
commerce  and  navigation,  in  order  to  weaken  and  destroy  the 
foundations  of  his  naval  power.  The  capture  and  destruction  of 
private  property  is  essential  to  that  end,  and  it  is  allowed  in  mari- 
time wars  by  the  law  and  practice  of  nations." 
Kent,  vol.  1,  p.  99. 

"  The  purpose  of  war  is  the  same  in  the  case  of  warfare  on  land 
or  on  sea — ^namely,  the  overpowering  of  the  enemy.  But  sea  war- 
fare serves  this  purpose  by  attempting  the  accomplishment  of  aims 
different  from  those  of  land  warfare.  Whereas  the  aims  of  land 
warfare  are  defeat  of  the  enemy  army  and  occupation  of  the  enemy 
territory,  the  aims  of  sea  warfare  are:  defeat  of  the  enemy  navy; 
annihilation  of  the  enemy  merchant  fleet;  destruction  of  enemy 
coast  fortifications,  and  of  maritime  as  well  as  military  establish- 
ments on  the  enemy  coast;  cutting  off  intercourse  with  the  enemy 
coast;  prevention  of  carriage  of  contraband  and  of  rendering  un- 
neutral service  to  the  enemy ;  all  kinds  of  support  to  military  opera- 
tions on  land,  such  as  protection  of  a  landing  of  troops  on  the  enemy 
coasts;  and  lastly,  defense  of  the  home  coast  and  protection  to  the 
home  merchant  fleet.  The  means  by  which  belligerents  in  sea  war- 
fare endeavor  to  realize  these  aims  are:  attack  on  and  seizure  of 
enemy  vessels,  violence  against  enemy  individuals,  appropriation  and 
destruction  of  enemy  vessels  and  goods  carried  by  them,  requisitions 
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and  contributions,  bombardment  of  the  enemy  coast,  cutting  of  sub- 
marine cables,  blockade,  espionage,  treason,  ruses,  capture  of  neutral 
vessels  carrying  contraband  or  rendering  unneutral  service.  ♦  ♦  ♦ 
"  Whereas  the  objects  against  which  means  of  land  warfare  may 
be  directed  are  innumerable,  the  number  of  the  objects  against  which 
means  of  sea  warfare  are  directed  is  very  limited,  comprising  six 
objects  only.  The  chief  object  is  enemj  vessels,  whether  public  or 
private;  the  next,  enemy  individuals,  with  distinction  between  those 
taking  part  in  fighting  and  others ;  the  third,  enemy  goods  on  enemy 
vessels ;  the  fourth,  the  enemy  coast ;  the  fifth  and  sixth,  neutral 
vessels  attempting  to  break  blockade,  carrying  contraband,  or  ren- 
dering unneutral  service  to  the  enemy." 
Oppenheim,  vol.  2,  pp.  216-218. 

# 

**Art.  1.  The  general  object  of  war  is  to  procure  the  complete  sub- 
mission of  the  enemy  at  the  earliest  possible  period,  with  the  least 
expenditure  of  life  and  property. 

"The  special  objects  of  maritime  war  are:  The  capture  or  de- 
struction of  the  military  and  naval  forces  of  the  enemy;  of  his 
fortifications,  arsenals,  dry  docks  and  dockyards;  of  his  various 
military  and  naval  establishments,,  and  of  his  maritime  commerce; 
to  prevent  his  procuring  war  material  from  neutral  sources;  to  idd 
and  assist  military  operations  on  land,  and  to  protect  and  defend 
the  national  territory,  property,  and  sea-borne  commerce." 
U.  S.  Naval  Code,  1900. 

"Art.  2.  The  area  of  maritime  warfare  comprises  the  high  seas 
or  other  waters  that  are  under  no  jurisdiction,  and  the  territorial 
waters  of  belligerents.  Neither  hostilities  nor  any  belligerent  right, 
such  as  that  of  visitation  and  search,  shall  be  exercised  in  the  terri- 
torial waters  of  neutral  States. 

"  The  territorial  waters  of  a  State  extend  seaward  to  the  distance 
of  a  marine  league  from  the  low-water  mark  of  its  coast  line.  They 
also  include,  to  a  reasonable  extent,  which  is  in  many  cases  deter- 
mined by  usage,  adjacent  parts  of  the  sea,  such  as  bays,  gulfs,  and 
estuaries  inclosed  within  headlands;  and  where  the  territory  by 
which  they  are  inclosed  belongs  to  two  or  more  States,  the  marine 
limits  of  such  States  are  usually  defined  by  conventional  lines." 

U.  S.  Naval  Code,  1900. 

"  1.  As  soon  as  you  learn  of  a  state  of  war  existing  between  France 
and  *  *  *,  either  by  the  direct  orders  that  you  have  received, 
or  through  official  information  from  our  diplomatic  or  consular 
agents,  or  through  any  other  indirect  but  certain  information,  you 
are  required,  subject  to  the  special  interests  of  the  mission  entrusted 
to  you,  to  attack  all  warships  of  *  *  *,  to  destroy  them  or  to 
take  possession  of  them  by  force  of  arms." 
French  Naval  Regulations.  1912. 


PB0JKCTILB8  AND  WEAPONS  FOBBIDDBN  IN  WABFABB. 

The  contracting  parties  engage  mutually  to  renounce^  in  case 
of  war  among  themselves^  the  employment  by  their  mili- 
tary or  naval  troops  of  any  projectile  of  a  weight  below  400 
grammes  [about  14  ounces  avoirdupois]  ^  which  is  either 
explosive  or  charged  with  fulminating  or  inflanmiable  sub- 
stances.— Declaration  of  St,  Petershurg^  1868. 

The  contracting  Powers  agree  to  prohibit,  for  a  period  extending 
to  the  close  of  the  Third  Peace  Conference,  the  discharge  of  projec- 
tiles and  explosives  from  balloons  or  by  other  new  methods  of  a 
similar  nature."  ^ 

Hague  XIV,  190T. 

"  Article  14.  Principle.    The  right  of  belligerents  to  adopt  means 
of  injuring  the  enemy  is  not  unlimited." 
Institute  (1913),  p.  177. 

"Article  16.  In  addition  to  the  prohibitions  which  shall  be  estab- 
lished by  special  conventions,  it  is  lorbidden : 

"  1.  To  employ  poison  or  poisoned  weapons,  or  projectiles  the  sold 
object  of  which  is  the  diffusion  if  asphyxiating  or  deleterious  gases ; 

"  2.  To  emplOT  arms,  projectiles,  or  materials  calculated  to  cause 
unnecessary  suffering.  Entering  especially  into  this  category  are 
explosive  projectiles  or  those  charged  with  fulminating  or  inflam- 
mable materials,  less  than  400  grams  in  weight,  and  bullets  which 
expand  or  flatten  easily  in  the  human  body,  such  as  bullets  with 
a  hard  envelope  which  does  not  cover  the  core  entirely  or  is  pierced 
with  incisions." 

Institute  (1913),  p.  177. 

"  1.  Aerial  war  is  allowed,  but  on  the  condition  that  it  does  not 
present  for  the  persons  or  property  of  the  peaceable  population 
greater  dangers  than  land  or  sea  warfare." 

Institute  (1911),  p.  171. 

"  Nations  seem  to  concur  in  denouncing  the  use  of  poisoned  weapons 
*  *  *.  As  to  the  nature  of  weapons  not  poisoned,  there  is,  and 
perhaps  can  be,  no  rule.  Concealed  modes  of  extensive  destruction 
are  allowed,  as  torpedoes  to  blow  up  ships,  ♦  ♦  ♦  mines;  nor 
is  the  destructiveness  of  a  weapon  any  objection  to  its  use.  Hot 
shot  is  permitted,  and  bombshells,  to  set  fire  to  a  vessel  ♦  ♦  ** 
but  it  is  not  thought  justifiable  to  use  chemical  compounds  which 
may  maim  or  torture  the  enemy.  It  seems  to  be  thought  that  a 
eteam- vessel,  on  the  defensive,  may  throw  her  steam  or  boning  water 
upon  boarders." 

Wheaton,  Dana's  note  166,  p.  428. 


^  This  in  merely  an  extension  of  the  similar  provision  found  in  the  Hague  IV  of  1899. 
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"The  TourtereUe  Frenph  ship  in  an  action  with  the  Lively  used 
red-hot  shot.  The  employment  of  hot  shot-  is  not  usually  deemed 
honourable  warfare ;  but  the  blame,  if  any,  rested  with  those  who  had 
equipped  the  shij)  for  sea.  (James,  Nav.  Hist.,  vol.  1,  283.)  Among- 
the  langridge  wmch  the  American  privateer,  the  Oeneral  Armstrong y 
used  in  1814,  against  the  boats  of  the  British  ships  Plantagenet  and 
Rota^  were  nails,  brass  buttons,  knife-blades,  etc. ;  and  the  consequence 
was  that  the  wounded  suffered  excruciating  pain  before  they  were 
cured.    (Ibid.,  vol.  VI,  350.)" 

HaUeek,  Baker's  4th  ed.,  vol.  1,  p.  618,  note. 

"At  one  period  *  *  ♦  it  ^as  considered  contrary  to  the  rules 
of  military  honor  and  etiquette  to  make  use  of  unusual  implements  of 
war.  Thus  the  French  Vice  Admiral,  Marshal  Conflans,  issued  an 
order  of  the  day,  on  November  8, 1759,  forbidding  the  use  of  hollow 
shot  against  the  enemy,  on  the  ground  that  it  was  not  generally  em- 
ployed by  polite  nations,  and  that  the  French  ought  to  fight  accord- 
ing to  the  rules  of  honor.  The  same  view  was  taken  of  the  use  of 
hot  shot,  grape,  chain  shot,  split  balls,  etc." 
Halleek,  Baker's  4th  ed.,  vol.  i;  p.  618. 

"  The  amount  of  destruction  or  of  suffering  which  may  be  caused 
is  immaterial  if  the  result  obtained  is  conceived  to  be  proportionate- 
Thus  no  objection  has  ever  been  made  to  mines;  it  is  not  thought 
improper  to  ram  a  vessel  so  as  to  sink  her  with  all  on  board;  and 
torpedoes  have  been  received  without  protest  among  the  modem  en- 
gines of  war." 
Hall.,  p.  552. 

"  Kliiber  (§  244)  pretends  that  the  use  of  chain-shot  is  forbidden* 
Heffter  (§  124)  and  JBluntschli  (§  560)  transform  into  a  prohibition 
of  red-hot  shot  the  remarks  of  Kluber  and  De  Martens  (§  273  note) 
that  its  use  has  been  renounced  by  agreement  in  several  naval  wars, 
and  that  doubts  have  been  expressed  as  to  whether  it  can  be  legiti- 
mately employed." 

Hall.,  p.  552,  note. 

"  Sec.  15. — Prohibition  of  the  Use  of  Certain  Fighting  Agencies  in 
Maritime  Warfare. 

"71.  It  is  forbidden: 

1. — Projectiles  weighing  less  than  400  grams  that  are  explosive  or 
are  filled  with  explosive  or  easily  inflammable  materials ; 

2. — Shooting  contrivances  for  the  sole  purpose  of  spreading 
asphyxiating  or  poisonous  gases; 

3. — Shooting  contrivances  that  easily  spread  out  or  flatten  in  the 
human  body,  as  for  instance,  contrivances  with  a  hard  envelope 
which  does  not  entirely  cover  the  core  or  bears  cuts." 

Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


TBEATMEHT   OF  MKBCHANT   SHIP   IN   ENEMY   POBT  AT   OUTBREAK   OF   WAB,   OB   WHEN 

IQNOBANT  OF  OIJTBBEAK. 

When  a  merchant  ship  belonging  to  one  of  the  belligerent 
Powers  is  at  the  commencement  of  hostilities  in  an  enemy 
-poTty  it  is  desirable  that  it  should  be  allowed  to  depart 
f reely,  either  immediately^  or  after  a  reasonable  number 
of  days  of  grace,  and  to  proceed,  after  being  furnished  with 
a  pass,  direct  to  its  port  of  destination  or  any  other  port 
indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has 
left  its  last  port  of  departure  before  the  commencement  of 
the  war  and  entered  a  port  belonging  to  the  enemy  while 
still  ignorant  that  hostilities  had  broken  out. — Article  i, 
Hague  VI,  1907. 


"  Section  7.  If  the  belligerent  State  whicji  may  order  the  merchant 
vessels  of  the  enemy  to  leave  its  ports,  permits  them  to  discharge 
the  merchandise  on  board  before  leaving,  and  to  load  with  other 
merchandise,  it  should  fix  exactly  the  period  granted  to  them  for 
this  purpose,  and  should  make  it  known  to  the  public.  In  this  case 
the  belligerent  cannot  permit  the  exercise  of  the  right  of  seizure  as 
prize  against  these  vessels  before  the  expiration  of  the  said  period." 

Institute  (1882),  p.  47. 

"Article  40.  War-ships  which,  at  the  beginning  of  hostilities  or 
at  the  time  of  the  declaration  of  war,  shall  be  in  an  enemy  port,  shall 
not  be  subject  to  seizure,  during  a  period  to  be  fixed  by  the  authori- 
ties. During  this  period,  they  may  discharge  their  cargo  and  take 
on  another." 

Institute  (1808),  p.  154. 

"Article  41.  Merchant  ships  compeUed  bv  force  majeure  to  take 
refuse  in  an  enemy  ^ort,  may  not  be  captured  therein.  They  shall  be 
required,  during  tneir  stay,  to  conf orhi  exactly  to  the  stipulations  of 
the  local  authority,  and  to  put  to  sea  again  within  the  period  that 
shall  be  indicated  to  them. 

"  If  a  war-ship  shall  have  been  thus  compelled  to  seek  refuge  in  an 
enemy  port,  it  may  be  courteously  received  and  provided  with  the 
means  to  put  to  sea  again ;  if  not,  it  shall  be  regularly  captured." 

Institute  (1898),  p.  154. 

"Article  36.  Extenuation  of  the  principle  of  capture, — ^When  a* 
public  ^  or  private  vessel  belonging  to  one  ot  the  belligerent  powers  is, 

i"By  public  ships  are  meant  all  ships  other  than  warships  which  belonging  to  the 
State  or  to  individuals,  are  set  apart  for  public  service  and  are  under  the  orders  of  an 
officer  duly  commissioned  by  the  State."  Definition  by  Institute  (1913).  p.  175. 
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at  the  commencement  of  hostilitieiS,  in  an  enemy  port,  it  is  allowed 
to  depart  freely,  immediately  or  arter  a  reasonable  number  of  days 
of  grace,  and  to  proceed,  after  having  been  f m*nished  with  a  passport, 
to  its  port  of  destination,  or  to  any  other  port  indicated. 

"  The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left 
its  last  port  of  departure  beiore  the  commencement  of  the  war  and 
entered  an  enemy  port  while  still  ignorant  of  hostilities." 
Institute  (1913),  p.  182. 

"  The  Circuit  Court  of  the  United  States  at  Boston,  decided,^  as 
upon  a  settled  rule  of  the  law  of  nations,  that  the  goods  of  the  enemy 
found  in  the  country,  and  all  the  vessels  and  cargoes  found  afloat  in 
our  ports,  at  the  commencement  of  hostilities,  were  liable  to  seizure 
and  confiscation ;  and  the  exercise  of  the  right  rested  in  the  discretion 
of  the  sovereign  of  the  nation.  When  the  case  was  brought  up,  on 
appeal,  before  the  Supreme  Court  of  the  United  States,  the  broad 
principle  was  assumed  that  war  gave  to  the  sovereign  full  right  to 
take  the  persons,  and  confiscate  the  property  of  the  enemy  wherever 
found;  and  that  the  mitigations  of  this  rigid  rule,  which  the  wise 
and  humane  policy  of  modern  times  had  introduced  into  practice, 
might,  more  or  less,  affect  the  exercise  of  the  right,  but  could  not 
impair  the  right  itself.  Commercial  nations  have  always  considerable 
property  in  uie  possession  of  their  neighbors;  and,  when  war  breaks 
out,  the  question,  what  shall  be  done  with  enemy's  property  found  in 
the  country,  is  one  rather  of  policy  than  of  law,  and  is  one  properly 
addressed  to  the  consideration  of  tne  legislature,  and  not  to  the  courte 
of  law.  The  strict  right  of  confiscation  of  that  species  of  property 
existed  in  Congress,  and  without  a  legislative  act  authorizing  its  con- 
fiscation, it  could  not  be  judicially  condemned;  and  the  act  of  Con- 
gress of  1812,  declaring  war  against  Great  Britain,  was  not  such  an 
act.  Until  some  statute,  directly  applying  to  the  subject,  be  passed, 
the  propertj;  would  continue  under  the  protection  oi  the  law,  and 
miffht  be  claimed  by  the  British  owner  at  the  restoration  of  peace.* 

"Though  this  decision  established  the  right,  contrary  to  much  of 
modern  authority  and  practice,  yet  a  great  point  was  gained  over  the 
rigor  and  violence  of  the  ancient  doctrine,  by  making  the  exercise 
of  the  right  to  depend  upon  a  special  act  of  Congress. 

"The  practice,  so  common  in  modern  Europe,  of  imposing  em- 
bargoes at  the  breaking  out  of  hostilities,  has,  apparently,  the  effect 
of  destroying  that  protection  to  property,  which  the  rule  of  faith 
and  justice  gives  to  it,  when  brought  into  the  country  in  the  course 
of  trade,  and  in  the  confidence  of  peace.  Sir  William  Scott,  in  the 
case  of  the  Baedes  Lust^  explains  this  species  of  embargo  to  be  an 
act  of  a  hostile  nature,  and  amounting  to  an  implied  declaration  of 
war,  though  liable  to  be  explained  away  and  annulled,  by  a  subsequent 
accommodation  between  the  nations.  The  seizure  is  an  act  at  first 
equivocal,  as  to  the  effect,  though  hostile  in  the  mere  execution,  and 
if  the  matter  in  dispute  terminates  in  reconciliation,  the  seizure  be- 
comes a  mere  civil  embargo;  but  if  it  terminates  otherwise,  the 
subsecjuent  hostilities  have  a  retroactive  effect,  and  render  the  embargo 
a  hostile  measure,  ad  initio.    The  property  detained  is  deemed  enemy's 

1  The  Cargo  of  the  Ship  Emuloua,  1  Galli.,  563,  on  appeal  8  Cranch,  228. 
*  The  Juanita.  Newberry,  352. 
3  5  C.  Rob.,  233. 
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property,  and  liable  to  condemnation.  This  species  of  reprisal  for 
some  previous  injury  is  laid  down  in  the  books  as  a  lawful  measure, 
according  to  the  usage  of  nations;  but  it  is  often  reprobated;  and  it 
can  not  well  be  distinguished  from  the  practice  of  seizing  property 
found  within  the  terrirtory  upon  the  declaration  of  war.  It  does  not 
differ  in  substance  from  tne  conduct  of  the  Syracusans,  in  the  time 
of  Dionysius  the  elder  (and  which  Mitford  considered  to  be  a  gross 
violation  of  the  law  of  nations) ,  for  they  voted  a  declaration  of  war 
against  Carthage,  and  immediately  seized  the  effects  of  Carthaginian 
traders  in  their  warehouses,  and  Carthaginian  richly  laden  vessels  in 
their  harbor,  and  selit  a  herald  to  Carthage  to  negotiate.  But  this  act 
of  the  Syracusans,  near  four  hundred  years  before  the  Christian  era, 
was  no  more  than  what  is  the  ordinary  practice  in  England,  according 
to  the  observation  of  Lord  Mansfield,  in  Lindo  v.  Kodney.^  '  Upon 
the  declaration  of  war,  or  hostilities,  all  the  ships  of  the  enemy,  he 
says,  '  are  detained  in  our  ports,  to  be  confiscated  as  the  property  of 
the  enemy,  if  no  reciprocal  agreement  is  made.'    *    *     * 

"  There  is  a  marked  difference  in  the  right  of  war,  carried  on  by 
land  and  at  sea.  The  object  of  a  maritime  war  is  the  destruction  of 
the  enemy's  commerce  and  navigation,  in  order  to  weaken  and  destroy 
the  foundations  of  his  naval  power.  The  capture  or  destruction  of 
private  property  is  essential  to  that  end,  apd  it  is  allowed  in  mari- 
time wars  by  the  law  and  practice  of  nations.     *     *     * 

"  But  it  may  be  doubted  in  view  of  the  practice  of  the  United  States 
and  other  nations  in  cases  where  expediency  has  dictated  the  taking 
of  private  property  on  land,  whether  the  immunity  of  such  property 
m  general  is  so  firmly  established,  that  an  argument  can  be  drawn 
from  it  in  favor  of  extending  the  exemption  to  private  property  at 
sea.  The  objections  to  the  Tatter  principle  are  forcibly  stated  by 
Professor  J.  N.  Pomeroy,  in  the  North  American  Eeview,  CXIV.  376. 
for  April,  1872." 

Kent,  vol.  1,  pp.  68-100. 

"  The  supreme  court  of  the  United  States  has  decided  ^  that  we 
have  a  right  to  seize  and  confiscate  all  goods  of  the  enemy  found  in 
the  coimtry,  and  all  vessels  and  cargoes  found  afloat  in  our  ports, 
at  the  commencement  of  hostilities;  but  that  this  right  was  vested 
in  congress,  and,  until  some  statute,  directly  applying  to  the  subject, 
be  passed,  the  courts  could  not  condemn  such  property;  that  it 
would  continue  under  the  protection  of  the  law,  and  might  be  claimed 
by  the  owner  on  the  restoration  of  peace.  We  have  already  stated 
the  ancient  law  of  England  which  prescribes  that,  at  the  commence- 
ment of  a  war,  the  enemy's  merchants,  with  their  goods,  were  to  be 
treated  precisely  as  the  English  merchants,  with  their  goods,  were 
treated  in  the  enemy's  country.  But  the  modern  practice  of  Great 
Britain  has  been  far  less  liberal.  '  In  the  recent  maritime  wars  com- 
menced in  that  country,'  says  Wheaton^  '  it  has  been  the  constant 
usage  to  seize  and  condemn,  as  droits  of  admiralty,  the  property  of 
the  enemy  found  in  its  potts  at  the  breaking  out  of  hostilities,  and 
this  practice  does  not  appear  to  have  been  influenced  by  the  corre- 
sponding conduct  of  the  enemy  in  that  respect.'  The  English  text- 
writers,  down  to  the  beginning  of  the  recent  war  with  Kussia,  con- 

iDoug.,  613.  «  Brown  v.  U.  S.,  8  Cranch,  123. 
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tinued  to  maintain  the  existence  of  the  right  to  seize  and  condemn, 
not  only  as  a  general  right  of  war,  but  as  one  which  could  be  exer- 
cised by  the  crown,  without  any  express  act  of  parliament  to  sanc- 
tion it." 

Halleck,  p.  363. 

"  The  ancient  law  of  England  seems  thus  to  have  surpassed  in  lib- 
erality its  modern  practice.  In  the  recent  maritime  wars  commenced 
by  that  country,  it  has  been  the  constant  usage  to  seize  and  condemn 
as  droits  of  admiralty  the  property  of  the  enemy  found  in  its  ports 
at  the  breaking  out  of  hostilities ;  and  this  practice  does  not  appear 
to  have  been  influenced  by  the  corresponding  conduct  of  the  enemy 
in  that  respect.  As  has  been  observed  by  an  English  writer,  com- 
menting on  the  judgment  of  Sir  W.  Scott  in  the  case  of  the  Dutch 
ships,^  'there  seems  something  of  subtlety  in  the  distinction  between 
the  virtual  and  the  actual  declaration  of  hostilities,  and  in  the  de- 
vice of  giving  to  the  actual  declaration  a  retrospective  efficacy,  in 
order  to  cover  the  defect  of  the  virtual  declaration  previously  im- 
plied.^ " 

W^heaton,  p.  382. 

"  It  is  a  settled  rule  of  law,  that  a  vessel  in  a  blockaded  port  has 
notice  of  a  blockade  as  soon  as  it  commences ;  and  no  evidence  of  her 
ignorance  can  be  received.  (Prize.  Cases,  Black,  Eep.  ii,  677.)  At 
the  beginning  of  the  Crimean  war,  British  Orders  in  Council  of  March 
29th,  1854,  allowed  Eussian  vessels  in  British  ports  six  weeks  from 
the  date  of  the  order,  for  loading  and  departing.  This  was  extended, 
by  an  order  of  15th  April,  so  as  to  permit  any  Eussian  vessel  that  shall 
have  sailed  from  a  Eussian  port  in  the  Baltic  or  White  Seas  before 
the  15th  May,  bound  to  any  British  port,  to  pursue  her  voyage,  enter, 
discliarge,  and  depart.  This  was  held,  in  the  Franciska  (Moore's 
Privy  Council  Cases,  x.  58),  to  include  the  right  to  depart  from  and 
return  to  ports  under  blockade,  as  well  as  open  ports.  The  French 
Ordonnance  15th  April,  1854,  permitted  Eussian  vessels  bound  to 
French  ports  to  leave  Eussian  ports  in  the  Baltic  or  White  Seas 
before  15tH  May,  to  pursue  their  voyage,  and  return  to  any  port  not 
blockaded. 

"The  I^u^sian  ukase  allowed  English  and  French  vessels  in  Eus; 
sian  ports  in  the  Baltic  six  weeks,  from  25th  April,  for  loading  and 
departing.  The  French  Ordonnance  of  26th  April  allowed  to  all 
Eussian  vessels,  loaded  in  Eussian  ports  on  French  account,  free  pas- 
sage to  French  ports,  and  on  English  account  to  English  ports,  to 
15th  May.  It  was  considered  in  the  Fvaiiciska  (supra),  that  the 
allies  must  have  intended  to  allow  their  own  vessels  as  large  a  privi- 
lege in  sailing  from  Eussian  ports  as  they  allowed  to  enemies,  and 
that  the  order  of  the  29th  March  must  be  considered  as  giving  as 
large  a  right  to  enter  blockaded  ports  as  to  depart  from  them.  The 
allies  afterwards  allowed  Eussian  vessels,  in  distant  ports  of  the  allies, 
six  weeks  after  the  promulgation  of  the  order  at  such  ports.     *     *     * 

"  During  the  American  civil  war,  in  the  case  of  ihe^  Hiawatha^  lyii^g 
at  Eichmond,  Lord  Lyons  wrote  to  the  Secretary  of  State ;  and  the 
Secretary  of  the  Navy  replied,  that  '  fifteen  days  had  been  specified 
as  the  limit  for  neutrals  to  leave  the  ports,  after  actual  blockade  has 
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commenced,  with  or  without  cargo.'  (The  Prize  Cases,  Black.  Rep. 
ii,  676.)  Judge  Betts,  of  the  United  States  Court  for  New  York, 
having  decided  that  a  vessel  leaving  a  blockaded  port  cannot  take 
with  her  cargo  shipi)ed  after  the  commencement  of  the  blockade, 
Mr.  Seward  communicated  that  to  Lord  Lyons,  as  the  ruk  to  be 
followed.  (Mr.  Seward  to  Lord  Lyons,  16th  October,  1861:  Dipl. 
Corr.  1861,  173.)  The  result  was,  that  a  vessel  had  fiiteen  days  as 
her  limit  for  leaving  port,  and  that  she  could  not  take  in  cargo  after 
the  blockade  began.  See  also  the  Trojnc  Wind^  decided  by  Judge 
Dunlop.    Upton  on  Prize  Law,  296." 

Wheaton,  pp.  683,  684,  Dana's  note,  235. 

Hall,  p.  459,  cites  the  following  instances  where  enemy  public 
i^essels  were  allowed  to  depart.  "In  1746  an  English  man-of-war 
entering  the  Havana,  and  offering  to  surrender,  was  given  means  of 
repairing  damages  and  was  allowed  to  leave  with  a  passport  protect- 
ing her  as  far  as  the  Bermudas ;  in  1799  a  Prussian  vessel  called  the 
Dicma  which  had  taken  refuge  in  Dunkirk  was  restored  by  the 
French  courts;  and  a  few  years  afterwards  an  English  frigate  in 
distress  off  the  mouth  of  the  Loire  was  saved  from  shipwreck  and 
allowed  to  leave  without  being  captured.  But  a  French  Ordonnance 
of  the  year  1800  prescribed  a  contrary  conduct,  and  in  the  same  year 
the  precedent  of  the  Diana  was  reversed  and  a  vessel  which  had 
entered  a  French  port  under  like  circumstances  was  condemned. 
Some  writers,  without  asserting  that  a  rule  of  exemption  exists,  think 
that  justice,  or  humanity,  or  generosity  demand  that  a  belligerent 
shall  refuse  to  profit  by  the  ill-fortune  of  his  enemy.  Whether  this 
be  so  or  not, — and  in  the  case  of  a  ship  of  war  at  any  rate  a  generosity 
would  seem  to  be  somewhat  misplaced  which  furbishes  arms  for  an 
adversary^  and  puts  them  in  his  hands,  without  making  any  condition 
as  to  their  use — it  is  clear  that  a  belligerent  lies  under  no  legal 
obligations  in  the  matter." 

"An  attempt  was  made  at  the  [Hague]  Conference  to  render  ob- 
ligatory the  modem  custom  of  granting  days  of  grace,  within  which 
enemy  merchantmen  found  in  port  at  the  opening  of  hostilities  are 
allowed  to  depart  freely  provided  that  they  are  not  laden  with  con- 
traband, or  engaged  in  tafcng  to  the  enemy  military  or  naval  officers, 
or  despatches  relating  to  the  war.  But  it  was  defeated  owing  to  the 
desire  of  a  group  of  naval  powers,  headed  by  Great  Britain,  to 
preserve  liberty  of  action  in  the  face  of  the  increasing  employment 
of  merchant  vessels  under  modern  conditions  of  naval  warfare  in 
transport  services,  and  the  carriage  of  coal  and  stores  to  belligerent 
fleets.  A  strict  obligation  to  allow  the  departure  of  enemy  steamers 
capable  of  carrying  large  bodies  of  men  might  inflict  irreparable 
injury  on  a  country  liable  to  be  invaded  by  armies  sent  across  the 


sea." 


Lawrence,  p.  457. 

"The  most  liberal  indulgences  ever  granted  *  *  *  to  an 
enemy's  trade  are  to  be  found  in  the  Proclamation  of  President 
M'Kinley,  issued  on  April  26,  1898,  at  the  commencement  of  the  late 
war  between  the  United  States  and  Spain.  Spanish  merchant  ves- 
sels in  American  ports  were  allowed  till  May  21  for  loading  cargoes 
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and  departing,  and  were  not  to  be  captured  on  their  return  voyage 
unless  their  cargoes  included  contraband  of  war,  or  Spanish  military 
or  naval  officers,  or  despatches  to  or  from  the  Spanish  Government. 
Further,  enemy  merchantmen  who  had  sailed  before  April  21,  the  day 
on  which  the  war  broke  out,  from  any  foreign  port  to  any  port  of  the 
United  States,  were  allowed  to  enter  such  port,  discharge  cargo  and 
depart  without  molestation,  and  if  met  at  sea  on  the  return  voyage  to 
any  port  not  under  blockade  were  to  be  exempt  from  capture  by 
American  cruisera  Moreover,  these  liberal  rules  received  extension 
from  the  judiciary.  In  the  case  of  the  Buena  Ventura  ^  it  was  held  by 
the  Supreme  Court  of  the  United  States  that  Spanish  vessels  came 
within  the  *  intention '  of  the  President's  Proclamation  if  they  had 
sailed  from  any  American  port  on  or  before  May  21,  even  though  the 
departure  took  place  before  the  war  began.  Acting  on  this  interpre- 
tation, the  Court  released  an  enemy  vessel  which  had  sailed  from 
Ship  Island,  Mississippi,  on  April  19,  two  days  before  the  commence* 
ment  of  hostilities,  and  was  captured  at  sea  on  April  22,  a  day  aftei 
the  outbreak  of  the  war." 

Lawrence,  War  and  Neutrality  iif  the  Far  East,  2d  ed.,  pp.  40-51. 

Referring  to  the  short  period  of  grace,  48  hours,  granted  to  enemy 
merchant  ships  by  Russia  in  the  Russo-Japanese  War,  Lawrence  says: 

"  The  sea-borne  trade  of  Russia  in  the  Northern  Pacific  is  not  large 
in  extent  or  enormous  in  value.  She  can  afford  to  see  it  suffer  with 
equanimity.  Japan,  on  the  other  hand,  has  much  to  lose.  Of  late  the 
increase  of  her  mercantile  marine  has  been  as  remarkable  as  the 
growth  of  her  fighting  navy.  She  has  taken  over  a  large  number  of 
its  best  vessels  to  act  as  transports.  It  is  impossible  to  exaggerate  the 
value  of  such  service  to  a  state  which  must  attack  its  foe  with  armies 
sent  across  the  seas.  Perhaps  it  was  the  consciousness  of  this  which 
ciEiused  Russia  to  cut  down  her  days  of  grace  to  a  minimum.  The  inci- 
dent should  be  a  warning  to  us  of  what  we  may  expect  if  we  should  be 
engaged  in  war  with  a  maritime  power.  In  this  matter,  when  bellig- 
erents are  bound  by  no  definite  rules  of  universal  acceptance,  they 
will  naturally  consult  their  own  interests,  though  we  may  hope  that 
cases  will  sometimes  occur  in  which  other  considerations  will  be  pres- 
ent to  their  minds.  A  power  which  sees  a  chance  of  striking  a  severe 
blow  at  its  enemy's  trade  by  cutting  the  days  of  grace  down  to  a  mini- 
mum, is  almost  certain  to  do  so,  especially  if  its  own  sea-borne  com- 
merce is  so  small  that  little  is  to  be  feared  from  retaliatory  measures. 
But,  quite  apart  from  purely  mercantile  considerations,  we  must 
reckon  here,  as  in  many  other  questions,  with  the  changed  conditions  ' 
of  modern  warfare.  If  a  sea-going  fleet  is  to  be  effective  for  long  to- 
gether, it  must  be  followed  by  a  train  of  colliers,  supply-ships,  repair- 
ing-vessels,  and  hosts  of  others,  carrying  all  the  numerous  require- 
ments of  a  navy  which  is  a  mass  of  complicated  machinery,  and  is 
afflicted  with  an  insatiable  hunger  for  coal.  If,  on  a  sudden  outbreak 
of  war,  a  belligerent  finds  his  ports  full  of  merchantmen  belonging 
to  enemy  owners,  and  well  adapted  for  the  purposes  I  have  described, 
he  may  capture  them  all,  dispensing  with  days  of  grace  entirely,  and 
taking  full  advantage  of  the  opportunity  which  fortune  has  placed  in 
his  hands.  In  such  a  case  it  would  be  curious  to  see  whether  the  de- 
sire to  injure  the  enemy  would  prevail  over  the  fear  of  offending  neu- 
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trals,  by  causing  a  great  dislocation  of  trade  in  which  some  of  them 
are  sure  to  be  interested.  Certainly  it  will  be  wise  for  British  ship- 
owners to  read  the  signs  of  the  times,  and  not  calculate  upon  a  con- 
tinuance in  future  of  the  indulgences  which  have  been  accorded  in 
recent  years  on  the  outbreak  of  hostilities  to  the  merchantmen  of  the 
belligerent  states.  There  is  one  class  of  vessel  against  which  the  full 
righte  of  war  will  almost  certainly  be  exercised.  I  refer  to  swift 
liners,  built  on  designs  which  make  them  easily  adaptable  for  warlike 
purposes,  and  liable  to  be  taken  over  by  their  governments  in  the  event 
of  hostilities.  It  would  be  criminal  folly  for  a  state  to  permit  the  de- 
parture of  any  such  ships  of  enemy  nationality  which  happened  to  be 
in  its  ports  at  the  outbreak  of  a  great  war.*' 
Lawrence,  War  and  Neutrality  in  the  Far  East,  2d  ed.,  pp.  53-55. 

"  In  former  times  International  Law  empowered  States  at  the  out- 
break of  war  to  lay  an  embargo  upon  all  enemy  merchantmen  in  their 
harbours  in  order  to  confiscate  them."  However,  as  regards  such 
vessels,  "  it  became,  from  the  outbreak  of  the  Crimean  War  in  1854, 
a  usage,  if  not  a  custom,  that  no  embargo  could  be  laid  on  them  for 
the  purpose  of  confiscating  them,  and  that  a  reasonable  time  must 
be  granted  them  to  depart  unmolested."  The  question  of  the  lia- 
bility to  capture  of  enemy  merchant  vessels  at  the  outbreak  of  war, 
either  while  at  sea  or  in  harbor,  was  taken  up  at  the  Second  Peace 
Conference  in  1907.  "  In  coming  to  an  agreement  on  the  subject,  two 
facts  had  to  be  taken  into  consideration.  There  is,  firstly,  the  fact 
that  in  all  maritime  countries  numerous  merchantmen  are  now  built 
from  special  designs  in  order  that  they  may  quickly,  at  the  outbreak 
of  or  during  war,  be  converted  into  cruisers ;  it  would  therefore  be 
folly  on  the  part  of  a  belligerent  to  grant  any  lenient  treatment  to 
such  vessels.  There  is,  secondly,  the  fact,  that  a  belligerent  fleet  can- 
not nowadays  remain  effective  for  long  without  being  accompanied 
by  a  train  of  colliers,  transport  vessels,  and  repairing  vessels ;  it  is, 
therefore,  of  the  greatest  importance  for  a  belligerent  to  have  as 
many  merchantmen  as  possible  at  his  disposal  for  the  purpose  of 
making  use  of  them  for  such  assistance  to  the  fleet.  For  this  reason, 
Convention  VI.  represents  a  compromise,  and  it  distinguishes  be- 
tween vessels  in  the  harbours  of  the  belligerents  and  vessels  on  the 


sea." 


Oppenheim,  pp.  140,  141,  vol.  2. 


Article  I  of  the  6th  Hague  Convention  merely  provides  that  it  is 
desirable  that  enemy  merchant  vessels  be  allowed  to  depart.  "It 
is  obvious  that,  since  only  the  desirability  of  free  departure  of  such 
vessels  is  stipulated,  a  belligerent  is  not  compelled  to  grant  free  de- 
parture; nevertheless  there  must  be  grave  reasons  for  not  acting  in 
accordance  with  what  is  considered  desirable  by  article  1.  And  it 
must  be  specially  observed  that  a  belligerent  may  make  a  distinction 
in  the  treatment  of  several  enemy  vessels  in  his  harbours,  and  may 
grant  free  departure  to  one  or  more  of  them,  and  refuse  it  to  others, 
according  to  his  discretion." 
Oppenlieim,  vol.  2,  pp.  141-142. 

"All  ships  and  cargoes  in  the  harbours  of  the  territory  at  the  out- 
break of  war,  belonging  either  to  the  enemy  state  or  to  enemy  sub- 
jects, were  seized  under  the  old  law  for  the  profit  of  the  state,  in 
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England  by  the  name  '  droits  of  admiralty ';  and  this  claim  was  en- 
forced by  the  British  government  as  late  as  the  outbreak  of  war  with 
Denmark  in  1807.  Indeed  it  was  not  unusual  to  lay  an  embargo  on 
ships  belonging  to  subjects  of  a  power  with  which  war  was  immi- 
nent, in  order  to  detain  them  within  reach  of  seizure.  But  since  the 
middle  of  the  nineteenth  century  it  has  been  the  constant  practice 
in  declarations  of  war  to  name  a  time  within  which  enemy  merchant 
ships  then  in  harbour  may  load  and  depart;  and  it  is  usual  to  add 
that  enemy  merchant  ships  which  have  sailed  from  a  foreign  port 
before  the  date  of  the  declaration  may  enter  and  discharge  tneir 
cargoes,  and  then  depart  with  freedom  from  molestation  on  their 
voyage  to  any  port  not  blockaded.  This,  combined  with  the  growing 
tendency  of  opinion  to  favour  private  enemy  property  even  at  sea. 
may  be  considered  to  have  made  it  certain  that  merchant  ships  and 
cargoes  in  harbour  at  the  outbreak  of  war  and  not  belonging  to  the 
enemy  state,  with  the  exception  of  ships  of  which  the  construction 
indicates  that  they  are  intended  to  be  converted  into  ships  of  war, 
would  not  again  be  confiscated.    *    *    * 

"The  immunity  from  confiscation  will  not  prevent  an  embargo 
being  laid  for  special  military  reasons,  as  in  1870  Prussia  detained 
neutral  as  well  as  French  ships  for  a  time  at  Kiel,  in  order  to  conceal 
her  operations  for  blocking  the  harbour.  Ships  belonging  to  the 
enemy  state  in  the  harbours  of  the  territory  at  the  outbreak  of  war, 
and  all  enemy  ships,  public  or  private,  entering  the  harbours  of  the 
territory  during  the  war  without  express  immunity,  remain  subject 
to  seizure  and  appropriation." 

Westlake,  vol.  2,  pp.  42-44. 

"  The  practice  of  granting  days  of  grace  remains  *  *  *  as  it 
was  before  the  Conference.  The  Powers  have  recognized  its  desira- 
bility^ but  no  merchant-ship  can  demand  it,  nor  will  there  be  a  legal 
ground  of  complaint  if  all  enemy  merchant-ships  within  a  bel- 
ligerent's ports  at  the  outbreak  of  war  are  ordered  to  leave  immedi- 
ately or  after  a  '  sufficient '  period.  Whether  the  expression  '  it 
is  desirable '  will  be  considered  as  equivalent  to  a  command  remains 
to  be  seen.  States  will  probably  act  in  the  future  as  they  have 
acted  in  the  past.  Captain  Ottley  [British  naval  delegate]  stated 
that  the  British  Government  had  every  intention  of  adhering  to  the 
practice  which  it  had  observed  during  the  past  fifty  years  in  grant- 
ing days  of  grace,  subject  always  to  the  reservation  that  the  time 
allowed  should  not  compromise  its  national  interests.  It  was  doubt- 
less with  a  similar  mental  reservation  that  the  other  Powers  accepted 
this  Article.  States  will  in  the  future  as  in  the  past  consult  their 
own  interests  in  this  matter,  but  their  interests  may  not  infrequently 
involve  a  consideration  for  the  interests  of  neutrals." 

Higgins,  pp.  303. 

"It  may  be  stated  with  confidence  that  the  days  of  grace  of  one 
week  were  sufficient  for  Russian  ships  to  enjoy  the  full  benefits  of 
exemption,  considering  the  nature  of  marine  traffic,  commercial  inter- 
est between  Japan  and  Russia,  as  well  as  the  position  of  the  com- 
mercial ports  in  the  Far  East ;  consequently  the  one  week's  grace  was 
adopted  by  the  experienced  experts  of  the  Japanese  Navy." 

International  Law  Applied  to  the  Russo-Japanese  War,  Takahashi,  p.  66. 


"  That  the  President  of  the  United  States  be,  and  he  is  hereby  au- 
thorized to  give,  at  any  time  witliin  six  months  after  the  passage  of 
this  act,  passports  for  the  safe  transportation  of  any  ship  or  other 
property  belonging  to  British  subjects,  and  which  is  now  within  the 
limits  of  the  United  States." 

Act  of  July  6,  1812  (2  Stat.,  778). 

At  the  beginning  of  the  Franco-Prussian  War,  French  merchant 
vessels  were  allowed  six  weeks  "  to  clear  out  of  port,  either  laden  or  in 
ballast." 

Lord  Loftus  to  Earl  Granville,  July  23,  1870,  British  State  Papers,  vol.  60, 
p.  923. 

.  "  France  gave  a  like  indulgence;  and  in  1870  German  vessels  which 
had  begun  to  lade  upon  the  date  of  the  declaration  of  war  were  al- 
lowed to  enter  French  ports  without  limit  of  time,  and  to  reissue  with 
a  safe-conduct  to  a  German  port." 
HaU,  p.  470. 

"In  1870  England  objected  that  in  according  the  privilege  then 
given  an  injustice  was  done  to  neutrals,  since  German  ships  bound 
for  neutral  ports  or  inversely  remained  liable  to  capture  for  due  cause 
from  the  day  of  the  commencement  of  war.  Equity  appears  certainly 
to  demand  that  if  a  belligerent  for  his  own  convenience  spares  enemy's 
ships  laden  with  cargoes  destined  for  him,  he  should  not  put  neutrals 
to  inconvenience  who  have  not  had  an  opportunity  of  sending  their 
goods  in  vessels  which  are  free  from  liability  to  capture." 
HaU  (note),  p.  470. 

"  In  1877  also,  Turkish  vessels  were  permitted  to  remain  in  Kussian 
ports  until  they  had  taken  cargo  on  board  and  to  issue  freely  after- 
wards." 

HaH,  p.  470. 

"On  the  declaration  of  a  war  between  the  Ottoman  Porte  and 
Kussia,  in  October,  1853,  a  notice  was  issued  by  the  latter  government 
to  the  effect  that,  as  the  Porte  had  not  imposed  an  embargo  on  Kus- 
sian vessels  in  its  ports,  etc.,  the  Kussian  government,  on  its  part, 
grants  liberty  to  Turkish  vessels  in  its  ports  to  return  to  their 
destination  till  the  10th  (22d)  of  November." 
HaUeck,  p.  364. 

At  the  beginning  of  the  Crimean  War,  the  French  declaration  of 
March  27,  1854,  provided  that : 

"Art.  I.  Six  weeks  from  the  present  date  are  granted  to  Kussian 
ships  of  commerce  to  quit  the  ports  of  France.  Those  Kussian  ships 
which  are  not  actually  in  our  ports,  or  which  may  have  left  the  ports 
of  Russia  previously  to  the  declaration  of  war,  may  enter  into  French 
ports,  and  remain  there  for  the  completion  of  their  cargoes,  until  the 
9th  of  May,  inclusive." 

The  British  order  in  council  of  March  29, 1854,  provided  "  *  *  ♦ 
that  Russian  merchant  vessels,  in  any  ports  or  places  within  Her 
Majesty's  dominions,  shall  be  allowed  until  the  10th  day  of  May  next, 
six  weeks  from  the  date  hereof,  for  loading  their  cargoes  and  aepart- 
ing  from  such  ports  or  places ;  and  that  such  Russian  merchant  ves- 
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sels,  if  met  at  sea  by  any  of  Her  Majesty's  ships,  shall  be  permitted 
to  continue  their  voyage,  if  on  examination  oi  tneir  papers  it  shall 
appear  that  their  cargoes  were  taken  on  board  before  the  expiration 
of  the  above  term :  Provided,  That  nothing  herein  contained  shsill  ex- 
tend to  or  be.taken  to  extend  to  Bussian  vessels  having  on  board  any 
officer  in  the  military  or  naval  service  of  the  enemy,  or  any  article 
prohibited  or  contraband  of  war,  or  any  dispatch  of  or  to  the  Russian 
Government. 

"And  it  is  hereby  further  ordered  *  *  ♦  that  any  Russian 
merchant  vessel  which,  prior  to  the  date  of  this  order,  shall  have 
sailed  from  any  foreign  port  bound  for  any  port  or  place  in  Her 
Majesty's  dominions,  shall  be  permitted  to  enter  such  port  or  place, 
and  to  discharge  her  cargo,  and  afterwards  forthwith  to  depart  with- 
out molestation,  and  that  any  such  vessel,  if  met  at  sea  by  any  of  Her 
Majesty's  ships,  shall  be  permitted  to  continue  her  voyage  to  any 
port  not  blockaded." 

On  April  7,  1854,  it  was  further  ordered  that  Russian  merchant 
vessels  then  in  port  be  allowed  30  days  to  load  and  to  depart. 

On  April  15, 1854,  this  privilege  was  extended  to  Russian  merchant 
vessels  that,  before  May  15,  had  sailed  from  a  Russian  port  of  the 
Baltic  Sea  or  the  White  Sea  for  a  British  port. 

International  Law  Discussions,   United   States  Naval   War  College,  1906, 
pp.  48,  49. 

At  the  outbreak  of  the  Spanish- American  War,  the  Spanish  decree 
of  April  23,  1898,  provided  that:— 

"A  term  of  five  days  from  the  date  of  the  publication  of  the  present 
royal  decree  in  the  Madrid  Gazette  is  allowed  to  all  United  States 
ships  anchored  in  Spanish  ports,  during  which  they  are  at  liberty  to 
depart." 

The  proclamation  of  the  President  of  the  United  States,  dated 
April  25,  1898,  provided  that : — 

"4.  Spanish  merchant  vessels,  in  any  ports  or  places  within  the 
United  States,  shall  be  allowed  till  May  21,  1898,  inclusive,  for  load- 
ing their  cargoes  and  departing  from  such  ports  or  places ;  and  such 
Spanish  merchant  vessels,  if  met  at  sea  by  any  United  States  ship, 
shall  be  permitted  to  continue  their  voyage,  if,  on  examination  of 
their  papers,  it  shall  appear  that  their  cargoes  were  taken  on  board 
before  the  expiration  of  the  above  term;  Provided,  That  nothing 
herein  contained  shall  apply  to  Spanish  vessels  having  on  board  any 
officer  in  the  military  or  naval  service  of  the  enemy,  or  any  coal  (ex- 
cept such  as  may  be  necessary  for  their  voyage) ,  or  any  other  article 
prohibited  or  contraband  of  war,  or  any  dispatch  of  or  to  the  Spanish 
Government. 

"  5.  Any  Spanish  merchant  vessel  which,  prior  to  April  21,  1898, 
shall  have  sailed  from  any  foreign  port  bound  for  any  port  or  place 
in  the  United  States,  shall  be  permitted  to  enter  such  port  or  place, 
and  to  discharge  her  cargo,  and  afterwards  forthwith  to  depart  with- 
out molestation;  and  any  such  vessel,  if  met  at  sea  by  any  United 
States  ship,  shall  be  permitted  to  continue  her  voyage  to  any  port  not 
blockaded." 

For  a  judicial  consideration  of  the  4th  paragraph  of  the  foregoing  procla- 
mation see  The  Bvena  Ventura  (1899),  175  V.  S.,  384;  also  The  Pedro 
(1899),  175  U.  S.,  354. 
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The  rules  issued  by  the  Spanish  Government  at  the  beginning  of 
the  Spanish^ American  War  "were  embodied  in  the  royal  decree  of 
April  28,  1898.  This  decree  allowed  only  five  day3  from  tiie  date 
oi  its  publication  for  the  departure  of  American  ships  from  Spanish 
ports.  It  did  not  in  terms  prohibit  the  capture  of  such  ships  after 
their  departure,  nor  did  it  provide  for  the  entrance  and  discharge 
of  American  ships  sailing  for  Spanish  ports  before  the  war.  ♦  *  ♦ 
As  no  captures  were  made  by  Spain,  no  opportunity  occurred  for  the 
judicial  construction  of  the  rules  which  that  Government  annoimccd 
for  its  guidance." 

Moore's  Int.  Law  Digest,  vol.  7,  pp.  454,  455. 

At  the  outbreak  of  the  Russo-Japanese  War,  1904-1905,  the  Rus- 
sian Government  issued  the  following  decree,  dated  February  14, 
1904:— 

"II.  Japanese  trading  vessels  vhich  were  in  Russian  ports  or 
havens  at  the  time  of  the  declaration  of  the  war  are  authorized  to 
remain  at  such  port3  before  putting  out  to  sea  with  goods  which  do 
not  constitute  articles  of  contraband  during  the  delay  required  in 
proportion  to  the  cargo  of  the  vessel,  but  which  in  any  case  must  not 
exceed  forty-eight  hours  from  the  time  of  the  publication  of  the 
present  declaration  by  the  local  authorities." 

Japan,  by  ordinance  dated  February  9, 1914,  provided : 

"Art.  I.  Russian  merchant  ships  which  happen  to  be  moored  in 
any  Japanese  port  at  the  time  of  the  issue  of  the  pre^nt  rules  may 
discharge  or  load  their  cargo  and  leave  the  country  not  later  than 
February  16. 

"Art.  II.  Russian  merchant  ships  which  left  Japan  in  accord- 
ance with  the  foregoing  article  and  which  are  provided  with  a  spe- 
cial certificate  from  the  Japanese  authorities  shall  not  be  captured 
if  they  can  prove  that  they  arc  steaming  back  direct  to  the  nearest 
Russian  port  or  a  leased  port,  or  to  theii:  original  de^stination ;  this 
measure  shall,  however,  not  apply  in  case  such  Russian  merchant 
ships  have  once  touched  at  a  Russian  port  or  a  leased  port. 

"Art.  III.  Russian  steamers  which  may  have  left  for  a  Japanese 
port  before  February  9,  may  enter  our  ports,  discharge  their  cargo 
at  once,  and  leave  the  countrv.  The  Russian  steamers  coming 
under  the  above  category  shall  oe  treated  in  accordance  with  Arti- 
cle II. 

"Art.  IV.  Russian  steamers  carryinff  contraband  of  war  of  any 
kind  whatever  shall  be  excluded  from  the  above  rules." 
Moore's  Int.  Law  Digest,  vol.  7,  p.  459. 

"  2.  The  right  of  capture  does  not  apply  to  neutral  public  vessels. 
Enemy  public  vessels  come  without  further  formality  under  the 
laws  of  war.    (See,  however,  7.) 

"  Public  vessels  are  the  vessels  pf  war  as  well  as  those  employed 
in  the  service  of  the  state  and  under  state  control.  Vessels  which  are 
otherwise  the  property  of  the  state  will  be  similarly  regarded. 

German  Prize  Rules,  1909. 
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"6.  Exempt  from  seizure  are: — 

(e)  Enemy  merchant  vessels  which  at  the  beginning  of  hostilities 
are  making  passage  from  a  German  or  allied  port  to  their  destina- 
tion, or  to  some  other  port  designated  for  them  and  are  provided 
with  a  pass;  unless  they  have  departed  from  their  prescribed  route 
without  sufficient  justification  (Convention  VI.,  Article  1,  2d  Hague 
Conference) ." 

German  Prize  Rules,  1909. 

"Art.  15.  Merchant  vessels  of  the  enemy  that  have  sailed  from  a  port 
within  the  jurisdiction  of  the  United  States,  prior  to  the  declaration 
of  war,  shall  be  allowed  to  proceed  to  their  destination,  unless  they 
are  engaged  in  carrying  contraband  of  war  or  are  in  the  military 
service  of  the  enemy. 

"  Merchant  vessels  of  the  enemy,  in  ports  within  the  jurisdiction  of 
the  United  States  at  the  outbreak  of  war,  shall  be  allowed  thirty  days 
after  war  has  begun  to  load  their  cargoes  and  depart,  and  shall  there- 
after be  permitted  to  proceed  to»  their  destination,  unless  they  are 
engaged  in  carrying  contraband  of  war  or  are  in  the  military  service 
of  the  enemy." 

U.  S.  Naval  Code,  1900. 

"4.  As  an  exception  [to  the  capture  of  enemy  merchant  vessels] 
you  will  let  freely  pass  enemy  merchant  vessels  carrying  a  safe- 
conduct  in  conformity  with  the  model  annexed  to  the  present  instruc- 
tions, stating  that  they  have  beeti  permitted  freely  to  leave  a  French 
port  after  the  opening  of  hostilities  in  order  to  proceed  directly  to 
the  port  designated  for  them  in  the  said  safe-conduct. 

"  You  will  assure  yourself  that  the  document  presented  to  you  is 
authentic  and  that  tne  conditions  have  been  strictly  observed^  par- 
ticularly as  respects  the  route  taken  by  the  vessel  and  the  composition 
of  its  crew  or  cargo. 

"  In  case  of  suspicion  as  to  the  authenticity  of  this  document  or  of 
failure  to  execute  the  conditions  stipulated,  you  will  capture  the 
vessel." 

"  8.  You  will  capture  in  ail  cases  all  enemy  merchant  vessels  that 
can  not  present  to  you  papers  entirely  regular  and  intact  or  which 
you  suspect  especially  of  having  falsified  either  their  journal  or  any 
other  document  concerning  their  route." 
French  Naval  Reflations,  1912. 

Article  1  of  Hague  Convention  VI  of  1907  substantially  appeai-s  as 
Art.  12  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, May  2,  1913.    See  note. 

Note. — Through  agreements  between  the  larger  interested  commercial  and 
maritime  States,  to  which  the  Austro-Hungarian  Monarchy  is  a  part,  a  large 
number  of  questions  dealing  with  the  international  law  of  maritime  warfare 
were  regulated,  and  the  laws  and  customs  of  land  warfare  established. 

"  In  so  far  as  they  are  determined  in  treaties,  the  provisions  of  the  interna- 
tional rules  of  warfare  are  herewith  promulgated  in  order  that  they  may  be 
observed  in  case  of  war. 

"  In  case  of  necessity,  provisions  departing  from  these  rules,  shall  be  adopted" 
Introduction  to  Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  May 
2,  1913. 
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In  the  case  of  the  Boedus  Lust  (1803)  (5  Rob.,  245,  Bentwich  Lead- 
ing Cases,  p.  151),  a  Dutch  vessel  on  voyage  from  Demerara  to  Bata- 
via,  was  detained  by  the  English  at  the  Cape  of  Good  Hope  and  after 
the  declaration  of  war  against  Holland  in  1803,  captured  and  con- 
dinned  as  good  prize.  Sir  W.  Scott  in  rendering  the  judgment  in  the 
case  said: — 

"  This  was  the  state  of  the  first  seizure.  It  was  at  first  equivocal  \ 
and  if  the  matter  in  dispute  had  terminated  in  reconciliation,  the 
seizure  would  have  been  converted  into  a  mere  civil  embargo.  That 
would  have  been  the  retro-active  effect  of  that  course  of  circumstances. 
On  the  contrary,  if  the  transactions  end  in  hostility,  the  retro-active 
effect  is  directly  the  other  way.  It  impresses  the  direct  hostile  char- 
acter upon  the  original  seizure.  It  is  declared  to  be  no  embargo, 
it  is  no  longer  an  equivocal  act,  subject  to  two  interpretations;  there 
is  a  declaration  of  the  cmimus^  by  which  it  was  done,  that  it  was  done 
hostili  aimao  and  is  to  be  considered  as  a  hostile  measure  ah  initio. 
The  property  taken  is  liable  to  be  used  as  the  property  of  persons, 
trespassers  ah  initio^  and  guilty  of  injuries,  which  they  have  refused 
to  redeem  by  any  amicable  alteration  of  their  measures.  This  is  the 
necessary  course,  if  no  particular  compact  intervenes  for  the  restitu- 
tion of  such  property  taken  before  a  formal  declaration  of  hostili- 
ties. No  such  convention  is  set  up  on  either  side,  and  the  State,  by 
directing  proceedings  against  this  property  for  condemnation,  has 
signified  a  contrary  intention.  Accordingly  the  general  mass  of 
Dutch  property  has  been  condemned  on  this  retro-active  effect ;  and 
this  property  stands  upon  the  same  footing." 

"  Of  the  right  of  Great  Britain  to  seize  vessels  and  cargoes  found 
in  her  ports,  on  the  breaking  out  of  war,  I  do  not  find  any  denial  in 
authorities  which  are  entitled  to  much  weight ;  alid  I,  therefore,  con- 
sider the  rule  of  the  law  of  nations  to  be,  that  every  such  exercise  of 
authority  is  lawful,  and  rests  in  the  sound  discretion  of  the  nation." 

Brown   v.  U.   S..   1814,   8  Oranch.   110,   dissenting  opinion   of  Mr.   .Tustict 
Story,  p.  144. 

In  the  case  of  the  PJu)enix  (1854)  (Spinks,  1;  2  Roscoe,  p.  238) 
involving  the  construction  of  the  British  Order  in  Council  of  March 
29,  1854,  fixing  the  period  in  which  enemy  merchantmen  were  per- 
mitted to  depart  from  British  ports  at  the  time  of  the  Crimean  war, 
Dr.  Lushington  lays  down  the  general  principle  governing  documents 
of  this  character  in  the  following  language :  "  I  am  perfectly  free  to 
confess  that  I  think  it  quite  clear,  that  whenever  the  Government  of 
Great  Britain  or  of  any  other  country,  by  a  public  document  in  the 
nature  of  an  Order  in  Council,  relaxes  the  severity  of  belligerent 
rights,  it  ought  to  be  taken  in  favor  of  the  party  for  whom  it  was 
intended,  and  that  a  liberal  construction  should  be  put  upon  it.  If  it 
were  necessary  to  confirm  my  opinion  by  authority,  I  could  resort 
without  difficulty  to  that  of  Lord  Stowell.  However,  it  is  perfectly 
clear  that  that  is  the  true  principle.  When  discussion  arises  with 
regard  to  the  intention  of  those  from  whom  the  document  emanates, 
we  can  only  look  for  that  intention  to  the  words  in  which  they  express 
it.  The  principle  being  to  put  upon  the  words  the  most  extensive 
interpretation  which  is  consistent  with  them,  I  take  it  for  granted 
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there  must  be  words  in  the  document  sufficient  to  justify  that  inter- 
pretation. I  am  not  at  liberty  to  travel  out  of  the  docmnent.  If  the 
words  of  the  document  are  capable  of  two  constructions,  then  I  am 
clearly  of  opinion  that  the  one  most  favorable  to  the  belligerent  party 
in  whose  favor  the  document  is  issued  ought  to  be  adopted ;  but  the 
court  must  bear  in  mind  that  its  province  is  not  jua  dare  but  jits 
dicere^  and  I  must  again  refer  to  the  principle  which  I  have  often 
enimciated  in  this  court,  verbis  plxme  expressis  amino  standum  esV^ 
''The  Argo.  1  Spinks,  376;  Spinks'  Prize  Cases,  52,  so. much  relied 
on  by  counsel,  was  an  entirely  different  case  from  that  presented  by 
this  record.  The  Argo  was  a  vessel  belonging  to  a  Eussian  owner, 
sailing  under  Eussian  colors,  and  bound  on  a  voyage  from  Havana 
to  Cork.  Her  charter  party  bore  date  February  7  at  Havana,  but  it 
was  therein  stipulated  that  she  should  load  at  Havana  or  Matanzas, 
demurrage  not  to  be  paid  for  forty-two  running  days.  She  took  on 
sufficient  ballast  at  Havana  to  keep  her  safe,  and  left  there  in  February 
for  Matanzas,  where  her  cargo  was  begun  to  be  put  on  board  February 
28  and  was  completed  on  March  30,  and  she  cleared  from  that  port 
April  2.  March  29, 1854,  the  British  Order  in  Council  printed  in  the 
margin  was  issued.  Dr.  Lushington,  adhering  to  the  views  he  had 
expresseij  in  The  Phoenix,  supra^  held  that  the  order  did  not  contem- 
plate that  the  vessel  should  be  laden  at  the  date  of  sailing  and  that 
the  voyage  was  commenced  at  Havana  to  end  in  Great  Britain,  not- 
withstanding she  took  cargo  at  Matanzas." 
The  Pedro,  175  U.  S.,  854,  pp.  68,  60. 

In  the  case  of  the  Joha/rma  Ermlie  (1854)  (Spinks,  p.  14,  Bentwich, 
p.  152),  the  Court  said: — 

"  With  regard  to  an  enemy's  property  coming  to  any  part  of  the 
kingdom,  or  being  fou/nd  there ^  being  seizable,  I  confess  I  am  aston- 
ished that  doubt  should  exist  on  the  subject.  I  apprehend  the  law 
has  been  this,  that  it  is  competent  for  any  persons  to  take  possession 
of  such  property,  unless  it  had  any  protection  by  license,  or  by  some 
declaration  emanating  by  the  authority  of  the  Crown,  and  to  assist 
the  Crown  to  proceed  against  it  to  adjudication." 

In  the  case  of  the  Pedro  (1899)  (175  U.  S.  354)  an  enemy  vessel 
captured  the  day  after  the  commencement  of  the  Spanish- American 
War  while  leaving  Havana  for  another  enemy  port,  it  was  contended 
that  she  should  be  restored  as  being  within  the  intent  of  the  Procla- 
mation of  April  26,  1898,  exempting  from  capture  for  a  certain 
period  enemy  merchantmen  in  certain  circumstances. 

The  court  said : — ^'  The  Pedro  did  not  come  within  the  fourth 
article  of  the  proclamation,  for  she  was  in  Havana,  a  port  of  the 
«nemy,  on  April  21,  and  not, '  in  any  port  or  place  within  the  United 
States.'  She  sailed  from  Havana  for  Santiago,  another  port  of  the 
enemy,  on  April  22,  was  captured  that  day,  and  reached  Key  West 
on  April  23  as  a  prize  of  war.  The  suggestion  that  she  was  thus 
brought  within  the  exemption  requires  no  remark. 

"  Nor  did  the  fifth  article  of  the  proclamation  exempt  the  Pedro. 
"Irhat  article  provided  that '  any  Spanish  merchant  vessel  which,  prior 
to  April  21,  1898,  shall  have  sailed  from  any  foreign  port  bound  for 
any  port  or  place  in  the  United  States,  shall  be  permitted  to  enter 
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such  port  or  place  and  to  discharge  her  cargo,  and  afterwards  forth- 
with to  depart  without  molestation.' 

"The  Pedro  remained  in  the  harbor  of  Havana  from  the  17th 
until  the  22d  of  April.  We  think  it  must  be  assumed  that  she  was 
advised  of  the  strained  relations  between  the  United  States  and 
Spain,  and  the  imminency  of  hostilities.  At  all  events,  she  did  not 
leave  Havana  until  the  day  after  that  designated  by  Congress  and 
the  President  as  the  day  on  which  war  actuaUy  began,  and  which  was 
also  so  regarded  by  the  Government  of  Spain,  one  had  no  cargo  to 
be  discharged  at  any  port  or  place  in  the  United  States,  but  had  cargo 
for  Santiago  and  Cienfuegos,  Cuban  ports  held  by  the  Spanish 
forces,  and  she  cleared,  not  lor  Pensacola,  but  for  Santiago.  She  was 
not  within  the  letter  of  the  proclamation,  nor  within  the  reasons 
usually  assigned  for  the  exemptions  as  pointed  out  in  the  opinion  of 
the  District  Judge,  87  Fed.  Rep.  927.  She  had  not  left  a  foreign  port 
in  ignorance  of  the  perilous  condition  of  affairs,  and  innocently  tak- 
ing a  course  which  would  subject  her  to  our  power  by  entering 
one  of  our  ports.  Neither  was  she  bringing  cargo  to  this  country  for 
the  increase  of  our  resources,  or  the  convenience  of  our  citizens.  On 
the  contrary,  she  was  sailing  from  one  port  to  another  port  of  the 
enemy,  and  all  the  cargo  she  had  on  board  was  destined  for  the 
enemy's  ports.  Not  only  this,  but  she  took  on  cargo  at  Havana 
for  Santiago,  and  was  captured  while  thus  actually  trading 
from  one  enemy  port,  being  herself  an  enemy  vessel.  In  these 
circumstances  the  fact  that  the  Pedro  was  under  contract  to  ulti- 
mately proceed,  after  concluding  her  visits  to  the  Spanish  ports, 
to  a  port  of  the  United  States,  to  there  load  for  Europe,  did  not  bring 
her  within  the  exemption  of  the  proclamation." 

In  the  case  of  the  Buena  Ventura  (1899)  (175  U.  S.  384^)  the 
Supreme  Court  of  the  United  States  held  that  the  Proclamation  of 
April  26, 1898,  allowing  enemy  merchant  vessels  in  the  United  States 
until  May  21, 1898,  to  lade  and  depart^  exempted  from  condemnation 
an  enemy  merchant  vessel  that  had  sailed  from  a  port  of  the  United 
States  two  days  prior  to  commencement  of  war  and  bound  for  a 
foreign  port  with  liberty  to  call  at  another  port  of  the  United 
States  to  lade  bunker  coal.  Mr.  Justice  Peckham,  who  rendered 
the  decision  of  the  court,  said : 

"It  is  true  the  proclamation  did  not  in  so  many  words  provide 
that  vessels  which  had  loaded  in  a  port  of  the  United  States  and 
sailed  therefrom  before  the  commencement  of  the  war  should  be 
entitled  to  continue  their  voyage,  but  we  think  that  those  vessels  are 
clearly  within  the  intention  of  the  proclamation  under  the  liberal 
construction  we  are  bound  to  give  to  that  document. 

"An  intention  to  include  vessels  of  this  class  in  the  exemption 
from  capture  seems  to  us  a  necessary  consequence  of  the  language 
used  in  the  proclamation  when  interpreted  according  to  the  Imown 
views  of  this  Government  on  the  subject  and  which  it  is  to  be 
presumed  were  the  views  of  the  Executive.  *  *  *  The  language 
of  the  proclamation  certainly  does  not  preclude  the  exemption  of 
this  vessel,  and  it  is  not  an  unnatural  or  forced  construction  of  the 
fourth  clause  to  say  that  it  includes  this  case." 

The  court  distinguished  the  English  case  of  the  Phoenix^  Spinks,  !, 
arising  under  the  exemption  provision  of  the  English  Order  in 


Council  exempting  enemy  vessels  from  seizure  under  certain  circum- 
stances, at  the  beginning  of  the  Crimean  war.' 

In  the  case  of  the  Ekateririoslav^  (1905)  (Rus.-Jap.  P.  C,  vol. 
2,  p.  1),  that  was  a  Russian  merchant  vessel,  owned  by  the  Volunteer 
Fleet  Company  of  Russia,  on  her  way  from  Vladivostock  to  Odessa, 
having  left  her  port  before  the  war  and  was  captured  by  the  Japanese 
fleet  in  Corean  waters  before  the  formal  declaration  of  war.  The 
Higher  Prize  Court  of  Japan  held  that : — 

"As  to  the  Imperial  Ordinance  No.  20,  it  grants  special  immuni- 
ties to  enemy  vessels  only  under  certain  circumstances,  and  its  ap- 
plication cannot  be  extended  beyond  the  scope  prescribed.  The 
ship  under  consideration  was  captured  in  the  Corean  seas  on  her 
way  from  Vladivostock  to  Odessa,  and  therefore  is  not  entitled  to  the 
benefit  of  the  Ordinance.  The  liability  of  enemy  vessels  to  capture, 
whether  aware  of  the  opening  of  hostilities  or  not,  is  a  generally  ac- 
cepted principle  of  International  law,  so  that  the  ignorance  of  this 
ship  of  the  outbreak  of  hostilities  between  Japan  and  Russia  is  no 
reason  for  exempting  her  from  capture." 

It  does  not  appear  that  the  point  was  raised  in  this  case  that  the 
Ekaterinoslav  was  a  part  of  the  Russian  Volunteer  Fleet.  This  in 
itself  would  make  her  liable  to  capture  under  Article  5  thereof,  also 
under  the  decision  of  the  United  States  Supreme  Court  in  the  case  of 
the  Panama^  176  U.  S.  535.  The  Russian  Volunteer  Fleet  is  composed 
of  privately  owned  vessels  that  are  to  be  taken  over  by  the  Govern- 
ment in  time  of  war.  The  owners  receive  an  annual  subsidy,  the  ships 
carry  government  stores  between  European,  Russian  and  the  Pacific 
coast  of  Siberia ;  and  the  government  commissions  the  officers  of  the 
vessels. 

Lawrence,  pp.  524,  525. 

The  Mukden  (1905)  (Rus.-Jap.  P.  C,  vol.  2,  p.  12),  was  a  Rus- 
sian merchant  vessel  owned  by  the  Chinese  Eastern  Railway  Com- 
pany, a  state  institution.  She  left  a  Japanese  port  on  February  5, 
1904,  for  Vladivostock  intending  to  call  at  Fusan  and  was  captured 
at  Fusan  on  February  6,  1904,  condemned  and  held  a  good  prize. 
Exemption  was  claimed  for  her  on  the  ground  that  she  was  excepted 
under  the  Imperial  Ordinance  of  February  9,  1904.  The  Japanese 
Higher  Prize  Court  in  upholding  the  condemnation  said  that : — 

"In  paragraph  8  of  the  appeal,  the  claimants  maintain  that  the 
ship  ought  to  be  released  in  accordance  with  Imperial  Ordinance  No. 
20  of  1904.  But  the  ship  does  not  come  under  the  Ordinance,  since 
she  left  Nagasaki  on  the  5th  of  February,  and  was  captured  when  she 
called  at  Fusan." 

In  the  case  of  the  Rossia  (1905)  (Rus.-Jap.  P.  C.,  vol.  2,  p.  39),  it 
was  held  that  an  enemy  merchant  vessel  captured  after  the  commence- 
ment of  the  war  and  prior  to  issuance  of  the  Ordinance  of  February 
9,  1904,  was  a  good  prize  as  the  Ordinance  did  not  in  express  terms 
have  any  retroactive  effect. 

In  the  case  of  the  Lesnik  (1904)  (Rus.-Jap.  P.  C,  vol.  2,  p.  92),  it 
was  held  that  an  enemy  deep  sea  fishing  vessel  was  not  a  merchant- 
man and  therefore  did  come  within  the  purview  of  the  Ordinance  of 
February  9, 1904,  granting  certain  exemptions  to  merchant  vessels  of 
the  enemy.  See  also  to  similar  effect  the  Alexander  (1905)  (Rus. 
Jap.  P.  C,  vol.  2,  p.  86). 


TBEATMETTT  OF  MEBCHANT  SHIP,  UNABLE  TO  LEAYB  ENEMY  POBT,  BT  BEA80N  OF  FOBCE 

HAJEUBE. 

A  merchant  ship  unable,  owing  to  circumstances  of  force 
majeure,  to  leave  the  enemy  port  within  the  period  con- 
templated in  the  above  article,  or  which  was  not  allowed 
to  leave,  can  not  be  confiscated. 

The  belligerent  may  only  detain  it,  without  payment  of  com- 
pensation, but  subject  to  the  obligation  of  restoring  it  after 
the  war,  or  requisition  it  on  payment  of  compensation. — 
Article  2,  Hague  VI,  1907, 

"Article  37.  The  public  or  private  vessel  unable,  owing  to  circum- 
stances of  force  majeure  to  leave  the  enemy  port  within  the  period 
contemplated  in  the  preceding  Article,  cannot  be  captured. 

"  The  belligerent  may  only  detain  it  without  payment  of  compensa- 
tion but  subject  to  the  obligation  of  restoring  it  after  the  war,  or 
requisition  it  on  payment  of  compensation." 
Institute  (1913),  p.  182. 

"  The  former  usage  that  enemy  merchantmen  in  the  harbours  of 
the  belligerents  at  the  outbreak  of  war  may  not  be  confiscated,  has 
been  made  a  binding  rule  by  article  2  which  enacts  that  such  vessels 
as  were  not  allowed  to  leave,  or  were  by  farve  majeure  prevented 
from  leaving  during  the  term  of  grace,  may  not  be  confiscated,  but 
may  only  be  detained  under  the  obligation  that  they  shall  be  restored, 
without  indemnity,  after  the  conclusion  of  peace,  or  they  may  be 
requisitioned  on  -condition  of  indemnities  to  be  paid  to  the  owners." 

Oppenheim,  vol.  2,  pp.  142. 

"  The  important  alteration  made  in  the  rules  of  international  law 
by  the  Convention  fH  VI-1907]  is  the  abrogation  of  the  rule  of 
confiscation  of  enemy  merchant-ships  found  in  a  belligerent  port  at 
the  outbreak  of  war,"  except  as  provided  by  Art.  5,  H  VI-1907,  "  but 
they  can  be  requisitioned  and  must  be  paid  for.  Even  if  such  ships 
are  detained  until  the  end  of  the  war,  and  not  used,  immense  loss 
will  still  be  occasioned  to  their  owners.  The  important  qualification 
of  Article  5  will  probably  considerably  limit  the  application  of  this 
Convention." 

Higgins,  pp.  306. 

Article  2  of  Hague  Convention  VI  substantially  appears  as  Art.  13 
of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 

In  the  case  of  the  Bobrik  (1904)  (Rus.-Jap.  P.  C,  vol.  2,  p.  107) 
an  enemy  sailing  vessel  was  in  a  Japanese  port  at  the  commencement 
of  the  war.     She  was  notified  to  leave  before  February  16,  1904. 
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Preparations  were  made  to  comply.  On  February  12th  an  embargo 
was  placed  on  her  leaving.  This  was  raised  on  the  18th.  In  the 
meantime  preparations  for  leaving  were  suspended  and  upon  removal 
of  embargo  her  agents  claimed  mat  preparations  for  leaving  could 
not  be  completed  by  the  16th.  She  was  captured  on  the  17th  and  ad- 
judicated good  price.  An  appeal  was  taken  to  the  Higher  Prize 
Court. 

In  upholding  the  decision  of  the  lower  court,  the  higher  court  said : 

"  Secondly,  although  grounds  exist  for  dispute  as  to  the  character 
of  the  Bobrik^  yet,  even  if  it  be  assumed  for  the  moment  that  she  is 
a  merchant  vessel  to  which  Imperial  Ordinance  No.  20  of  February 
9th,  1904,  is  applicable,  the  decision  of  the  Prize  Court  was  not  im- 
proper. It  is  beyond  argument  that  if  at  the  commencement  of  hos-^ 
tilities  one  of  the  belligerents  fixes  a  suitable  limit  of  time  and  orders 
vessels  of  the  hostile  power  to  leave  its  ports  before  the  expiration  of 
this  period,  it  is  the  duty  of  the  parties  receiving  such  an  order  to  make 
energetic  preparations  to  leave,  and  not  to  display  the  slightest  care- 
lessness or  neglect.  Even  though  the  commanding  officer  of  the  Takao 
suddenly  laid  an  embargo  on  the  vessel,  there  was  no  reason  to  stop 
the  preparations,  as  the  embargo  might  have  been  cancelled  at  any 
time.  Moreover,  although  there  was  ample  time  between  9  a.  m.  on 
February  13th,  when  the  commanding  officer  of  the  Takao  cancelled 
the  embargo,  and  the  expiration  of  the  time  allowed  for  departurCj  to 
complete  the  necessary  preparations  and  leave,  the  agents  representing 
the  owners  of  the  vessel  did  not  make  those  preparations.  This  was 
negligence  on  their  part,  and  it  was  actually  in  consequence  of  this 
that  the  vessel  was  unable  to  leave  within  the  stipulated  time,  and  was 
therefore  captured." 

The  Manchuria  (No.  2)  (1905)  (Bus.- Jap.  P.  C,  vol.  2,  p.  100),. 
was  the  case  of  an  enemy  merchantman  in  a  Japanese  port  undergo-^ 
ing  repairs  at  the  outbreak  of  war  and  not  in  condition  to  be  navi- 
gated at  the  expiration  of  the  time  allowed  enemy  vessels  to  leave 
?ort.  She  was  captured  and  condemned  as  a  good  prize.  The  Higher 
•rize  Court  said : 

"  There  is  no  reason  why  ships  should  lose  their  character  as  proper 
objects  for  capture  at  sea  merely  because  they  are  under  repair,  nor^ 
once  it  is  shown  that  a  vessel  is  an  enemy  vessel,  does  the  question  as  to* 
who  is  in  possession  of  her  in  any  way  affect  the  validity  of  the  cap- 
ture. Imperial  Ordinance  No.  20  is  based  on  a  usage  which  operates 
by  way  of  exception,  as  it  exempts  enemv  merchant  ships  from  cap- 
ture, but  it  operates  for  a  fixed  period  only,  and  makes  no  distinction 
during  that  period  between  vessels  able  to  put  to  sea  and  those  unable- 
to  do  so." 


TBKlTHmT  OF  BHIMT  HIBGHAlfT  SHIPS  EHCOVimBSD  ON  THE  HI6H  SUB  WHILK 
ICQKttAlIT  OF  THE  OUTBBSAK  OF  WAB  AND  WHICH  LEFT  THEIB  LAST  FOBT  OF 
DSFABTUBB  BSFOBB  WAB  BSOAN. 

Enemy  merchant  ships  which  left  their  last  port  of  departure 
before  the  commencement  of  the  war^  and  are  encountered 
on  the  high  seas  while  still  igpaorant  of  the  outbreak  of 
hostilities  can  not  be  confiscated.  They  are  only  liable  to 
detention  on  the  understanding  that  they  shall  be  restored 
after  the  war  without  compensation^  or  to  be  requisitioned^ 
or  even  destroyed^  on  payment  of  compensation^  but  in  such 
cases  provision  must  be  made  for  the  safety  of  the  persons 
on  board  as  well  as  the  security  of  the  ship's  papers. 

After  touching  at  a  port  in  their  own  country  or  at  a  neutral 
porty  these  ships  are  subject  to  the  laws  and  customs  of 
maritime  war. — Article  5,  Hague  VI ^  1907, 

"Articlb  38.  Enemy  vessels,  public  or  private,  which  left  their 
last  port  of  departure  before  the  commencement  of  the  war  and 
which  are  encountered  on  the  high  seas  while  still  ignorant  of  the 
outbreak  of  hostilities,  cannot  be  captured.  They  are  only  liable  to 
detention  on  the  understanding  that  they  shall  be  restorea  after  the 
war  without  compensation,  or  requisitioned,  or  even  destroyed,  on 
payment  of  compensation,  but  in  such  case  provision  must  be  made 
for  the  safety  of  the  passengers  on  board  as  well  as  for  the  security  of 
the  ship's  papers. 

"But,  where  these  vessels  shall  be  encountered  at  sea  before  the 
expiration  of  a  sufficient  period  to  be  granted  by  the  belligerent, 
seizure  is  not  permissible.  ^  Vessels  thus  encountered  are  free  to 
proceed  to  their  port  of  destination  or  to  any  other  port  indicated. 

"After  touching  at  a  port  in  their  own  country  or  at  a  neutral 
port,  these  vessels  are  subject  to  capture." 

Institute,  1913,  p.  182. 

"  Enemy's  vessels  which  at  the  outbreak  of  war  are  on  their  voyage 
to  the  port  of  a  belligerent  from  a  neutral  or  hostile  country,  and 
even  vessels  which  without  having  issued  from  an  enemy  or  other 
foreign  port  have  commenced  lading  at  that  time,  are  occasionally 
exempted  from  capture  during  a  specified  period.  At  the  beginning 
of  the  Crimean  war  an  Order  in  Council  directed  that '  any  Russian 
merchant  vessel  which  prior  to  the  date  of  this  Order  shall  have  sailed 
from  any  foreign  port  bound  for  any  port  or  place  in  Her  Majesty'^ 
dominions,  shaU  be  permitted  to  enter  such  port  or  place  and  to  dis- 
charge her  cargo,  and  afterwards  forthwith  to  depart  without  molesta- 
tion, and  any  such  vessel,  if  met  at  sea  by  any  of  Her  Majesty's  ships, 
shall  be  permitted  to  continue  her  voyage  to  any  port  not  blockaded.*^ 
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France  gave  a  like  indulgence;  and  in  1870  German  vessels  which  had 
begun  to  lade  upon  the  date  of  the  declaration  of  war  were  allowed  to 
enter  French  ports  without  limit  of  time,  and  to  reissue  with  a  safe- 
conduct  to  a  German  port.  In  1877  also,  Turkish  vessels  were  per- 
mitted to  remain  in  Russian  ports  until  they  had  taken  cargo  on  board 
and  to  issue  freely  afterwards." 

HaU,  p.  469. 

The  result  of  the  reservation  to  this  article  made  by  Germany  and 
Russia  "is  that  German  and  Russian  cruisers  retam  the  right  to 
capture  enemy  merchantmen  found  on  the  high  seas  in  a  state  of 
ignorance  of  the  existence  of  war,  and  German  and  Russian  mer- 
chantmen are  still  liable  to  the  exercise  of  this  right  by  war-ships 
of  their  enemies." 

Lawrence,  p.  457. 

Prior  to  H.  VI,  1907  there  was  no  International  rule  "  which  pre- 
scribed immunity  from  confiscation  for  such  enemy  merchantmen  at 
sea  as  did  not  know  of  the  outbreak  of  war."  Although  "  several 
times  at  the  outbreak  of  war  during  the  nineteenth  century  belliger- 
ents decreed  that  such  enemy  merchantmen  as  were  on  their  voyage 
to  one  of  the  former's  ports  at  the  outbreak  of  war,  should  not  be 
attacked  and  seized  during  the  period  of  their  voyage  to  and  from 
such  port.  Thus,  at  the  outbreak  of  the  Crimean  War,  Great  Britain 
and  France  decreed  such  immunity  for  Russian  vessels,  Germany  did 
the  same  with  regard  to  French  vessels  in  1870,  Russia  with  regard 
to  Turkish  vessels  in  1877,  the  United  States  with  regard  to  Spanish 
vessels  in  1898,  Russia  and  Japan  with  regard  to  each  other's  vessels 
in  1904.  But  there  is  no  rule  of  International  Law  which  compels  a 
belligerent  to  grant  such  days  of  grace,  and  it  is  probable  that  in 
future  wars  days  of  grace  will  not  be  granted.  The  reason  is  that 
the  steamboats  of  many  countries  are  now  built,  according  to  an 
arrangement  with  the  Government  of  their  home  State,  from  special 
designs  which  make  them  easily  convertible  into  cruisers,  and  that  a 
belligerent  fleet  cannot  nowadays  remain  effective  for  long  without 
being  accompanied  by  a  train  of  transport- vessels,  colliers,  repairing^ 
vessels,  and  the  like. 

"  In  case,  however,  merchantmen,  other  than  those  constructed  on 
special  lines  in  order  to  make  them  easily  convertible  into  cruisers, 
are,  at  the  outbreak  of  war,  on  their  voyage  to  an  enemy  port  and 
are  ignorant  of  the  outbreak  of  hostilities,  article  3  of  Convention  VI. 
of  the  Second  Peace  Conference  must  find  application.  They  may 
not,  therefore,  be  confiscated,  but  may  only  be  captured  on  condition 
that  they  shall  be  restored  after  the  conclusion  of  peace,  or  that  in- 
demnities shall  be  paid  for  them  if  they  have  been  requisitioned  or 
destroyed."    *    *     * 

"  It  is  obvious  that,  in  case  such  vessels  are  not  ignorant  of  the 
outbreak  of  war — ^having,  for  instance,  received  the  news  by  wireless 
telegraphy — they  may  not  any  longer  claim  the  privileges  stipulated 
by  article  3.  And  this  article  stipulates  expressly  that  after  having 
touched  a  port  of  their  own  or  of  a  neutral  country,  such  vessels  are 
no  longer  privileged." 

Oppenhelm,  vol.  2,  pp.  140,  235.  236,  142. 
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Except  as  modified  by  the  provision  of  Ha^e  VI,  1907,  or  by 
special  provisions  allowed  by  a  Power  in  declaring  war,  "enemy 
smps  entering  the  harbours  of  a  state  after  the  outbreak  of  war  are 
liable  to  capture  as  if  they  were  still  at  sea.  *  *  *  Enemy  ships 
wrecked  on  the  (oast  have  not  been  placed  by  international  consent 
under  any  different  rule,  and  their  liability  to  capture  is  affirmed  by 
French  ordinances  and  practice,*  but  the  Institute  of  International 
Law  has  recommended  that  an  immunity  should  be  granted  to 
vessels  of  the  mercantile  marine  compelled  by  an  accident  of  force 
majeure  to  take  refuge  in  an  enemy  port.  Humanity  seems  to  dictate 
this,  especially  when  it  is  considered  that  a  ship  which  might  have 
found  a  refuge  in  an  enemy  port  may  otherwise  be  lost  in  trying  to 
reach  home  or  a  neutral  one.'^ 
Westlake,  vol.  2,  p.  162. 

"Any  Spanish  merchant  vessel  which,  prior  to  April  21,  1898, 
shall  have  sailed  from  any  foreign  port  bound  for  any  port  or  place 
in  the  United  States,  shall  be  permitted  to  enter  such  port  or  place, 
and  to  discharge  her  cargo,  and  afterward  forthwith  to  depart  with- 
out molestation;  and  any  such  vessel,  if  met  at  sea  by  any  United 
States  ship,  shall  be  permitted  to  continue  her  voyage  to  any  port 
Qot  blockaded." 

Proclamation  of  the  President,  April  26,  1898. 

"Art.  15.  Merchant  vessels  of  the  enemy,  which  shall  have  sailed 
from  any  foreign  port  for  any  port  within  the  jurisdiction  of  the 
United  States  before  the  declaration  of  war,  shall  be  permitted  to 
enter  and  discharge  their  cargo  and  thereafter  to  proceed  to  any  port 
not  blockaded*" 

United  States  Naval  Code,  1900. 

"5.  You  will  let  freely  pass  enemy  merchant  vessels  that  have 
taken  on  cargo  for  destinations  in  France  or  for  French  account  pre- 
vious to  the  declaration  of  war.  You  will  deliver  a  safe-conauct 
to  these  vessels  which  may  freely  proceed  to  the  French  port  that 
you  designate  for  them  and  discharge  their  cargo  there. 

"  But  if  the  place  where  you  have  met  the  said  ships  and  the  route 
followed  by  them  allow  you  to  conclude  that  they  nave  manifestly 
deviated  from  the  route  that  they  ought  to  follow  according  to  their 
papers  without  being  compelled  thereto  by  circumstances  of  naviga- 
tion, you  will  capture  them." 

"7.  You  will  capture  all  enemy  merchant  vessels  which,  in  the 
cases  of  paragraphs  5  and  *  *  *  above,  have  not  strictly  ob- 
served the  orders  given  and  previously  written  in  theii*  journals  by 
the  commander  or  authorized  representative  of  the  commander  of  a 
French  warship." 

French  Naval  liegnlations,  1912. 

"  6.  Enemy  merchant  ships  which  have  left  their  last  port  of  de- 
parture before  the  announcement  of  the  war  and  which  are  met  at 
sea  ignorant  of  hostilities  can  not  be  captured.  If  the  success  of 
the  operations  undertaken  requires  it  the  said  ships  are  subject  to 

^  Despagnet,  sec.  655. 
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seizure  under  the  obligation  of  restoring  them  after  the  war  without 
indemnity  or  subject  to  be  requisitioned  or  even  to  be  destroyed  on 
condition  of  indemnity  and  under  the  obligation  of  providing  for 
the  security  of  the  persons  as  well  as  the  preservation  of  the  papers 
on  board.  • 

"  If,  in  particular,  the  cargo  of  the  said  ships  is  of  a  nature  to 
justify  seizing  them  and  placing  them  under  sequestration  pehding 
the  continuance  of  hostilities  under  the  conditions  above  specified, 
and  if  it  is  not  possible  for  you  to  escort  them  to  the  French  or  allied 
portj  unless  their  destruction  is  indispensable,  you  will  order  them, 
writing  such  order  upon  their  journal,  to  proceed  themselves,  in  order 
to  be  placed  under  sequestration,  to  such  French  or  allied  port  as  you 
determine  and  under  such  conditions  of  route  and  speed  as  you  like- 
wise determine. 

"  You  will  then  point  out  to  them 'that  they  will  be  captured  if  they 
are  later  met  proceeding  to  a  different  destination  or  failing  to  ob- 
serve the  conditions  of  your  order." 

"  7.  You  will  capture  all  enemy  merchant  vessels  which,  in  the 
cases  of  paragraphs  *  *  *  and  6  above,  have  not  strictly  ob- 
served the  orders  given  and  previously  written  in  their  journals  by 
the  commander  or  authorized  representative  of  the  commander  of  a 
French  warship." 

French  Naval  Regulations,  1912. 

Article  3  of  Hague  Convention  VI,  1907,  substantially  appears  as 
Art.  14  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1918. 

In  the  case  of  the  Manchwria  (No.  1)  (1905)  (Eus.-Jap.  P.  C, 
vol.  2,  p.  52) ,  an  enemy  merchant  vessel  on  voyage  between  two  enemy 
ports  was  held  to  be  a  good  prize  and  not  to  come  under  the  benefit 
of  the  Imperial  Ordinance  No.  20  of  Februanr  9,  1904  excepting,  for 
a  limited  time,  e^emy  vessels  from  capture,  while  proceeding  from  or 
to  Japanese  ports.  See  also  the  Michael  (Rus.-Jap.  P.  C.,  vol.  2, 
p.  80). 


TBSATMENT  OF  E19EHT  CABCM)  ON  BOABD  MEBGHAIVT  SHIPS  EITHEB  IN  ENEMY  POBT  AT 
OVTBBEAK  OF  WAB  OB  WHEN  IGNOBANT  OF  OUTBBBAK,  OB  IF  UNABLE  TO  LEAVE 
ENEHT  POBT  BT  BEASON  OF  FOBCE  HAJEUBE»  OB  IF  ENCOVNTEBED  ON  THE  HIGH 
SEAS  WHILE  IGNOBANT  OF  THE  OVTBBEAK  OF  WAB  AND  HAYING  LEFT  THEIB  LAST 
POBT  OF  DEPABTUBE  BEFOBE  WAB  BEGAN. 

Enemy  cargo  on  board  the  vessels  referred  to  in  Articles  1 
and  2  is  likewise  liable  to  be  detailied  and  restored  after  the 
termination  of  the  war  without  payment  of  compensation^ 
or  to  be  requisitioned  on  payment  of  compensation,  with  or 
without  the  ship. 

The  same  rule  applies  in  the  case  of  cargo  on  board  the  vessels 
referred  to  in  Article  3. — Article  iy  Hague  F/,  1907. 

The  provision  of  this  article  "  relating  to  cargo  must  be  read  subject 
to  the  Declarktion  of  Paris." 

Higgins,  p.  305. 

"Article  39.  Enemy  cargo  found  on  board  the  ships  detained 
under  Articles  37  and  38  may  likewise  be  held.  It  must  be  restored 
after  the  termination  of  the  war  without  payment  of  indemnity, 
unless  requisitioned  on  payment  of  compensation. 

"The  same  rule  is  applicable  to  goods  which  are  contraband  of 
war  found  on  board  the  vessels  mentioned  in  Articles  36,  37,  and  38, 
even  when  these  vessels  are  not  subject  to  capture." 
Institute  (1913),  p.  183. 

"  10.  Enemy  goods  found  on  board  the  enemy  vessels  referred  to  in 

Eara^raphs  5  and  6  and  not  liable  to  capture,  are  likewise  subject  to 
6  seized  and  restored  after  the  war  without  indemnity  or  to  be 
requisitioned  on  condition  of  indemnity  in  conjunction  with  the  ship 
or  separately." 

French  Naval  Regulations^  1912. 

Article  4  of  Hague  Convention  VI,  1907,  substantially  appears  as 
Art.  15  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1918, 
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BT  HAGUE  CONTENTION  TI,  1907* 

The  present  Conventioii  does  not  affect  merchant  ships  whose 
build  shows  that  they  are  intended  for  conversion  into  war- 
ships.—^r^w?Ze  5,  Hague  VI,  1907. 

"2.  *    *    *    Merchant  vessels  which   have   taken  part   in   the 
hostilities,  or  are  in  condition  to  take  such  part  immediately    *    *    • 
are  also  subject  to  seizure." 
Institute  (1877),  p.  15. 

Article  40.  In  all  cases  considered  in  Articles  36,  37,  and  88, 
public  or  private  ships  whose  build' shows  that  they  are  intended  for 
conversion  into  warships,  may  be  seized  or  requisitioned  upon  pay- 
ment of  compensation.    These  vessels  shall  be  restored  after  the  war. 

"  Goods  found  on  board  these  ships  shall  be  dealt  with  according 
to  the  rules  in  Article  39." 
Institute  (1913),  p.  183. 

"  Experts  are  perfectly  able  to  distinguish  vessels  built  primarily 
for  warlike  use  *  *  *.  But  it  is  otherwise  with  many  vessefe 
primarily  fitted  for  commerce.  Perhaps  few  fast  ships  are  altogether 
incapable  of  beinff  so  used  as  to  inflict  damage  upon  trade  *  *  *. 
Mail  steamers  of  large  size  are  fitted  by  their  strength  and  built  to 
receive,  without  much  special  adaptation,  one  or  two  guns  of  suffi- 
cient calibre  to  render  the  ships  carrying  them  dangerous  cruisers 
against  merchantmen.'' 
HaU,  p.  e40. 

"9.  You  will  capture  in  dU  cases  enemy  merchant  vessels  whoee 
construction  indicates  that  they  are  intended  to  be  converted  into 
warships  or  which  are  carried  on  the  official  lists  of  their  government 
as  intended  for  conversion  into  warships.'' 
French  Naval  Begalations,  1912. 

Article  5,  Hague  Convention  VI,  1907,  substantially  appears  as 
Art.  16  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1913. 

The  case  of  the  Panama  (1900)  (176  U.  S.,  535),  was  that  of  an 
enemy  mail  vessel,  owned  and  operated  by  an  enemy  ^corporation, 
constructed  under  an  agreement  with  the  enemy  country  in  accord- 
ance with  plans  making  her  capable  of  being  used  in  naval  warfare, 
which  agreement  likewise  provided  that  the  country  in  time  of  need 
was  to  take  her  over  for  use  as  a  naval  vessel.  The  Supreme  Court  of 
the  United  States  held  that : 
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"  She  was,  then,  enemy  property,  bound  for  an  enemy  port,  carry- 
inff  an  armament  susceptible  of  use  for  hostile  purposes,  and  herself 
liable,  upon  arrival  in  that  port,  to  be  appropriated  by  the  enemy 
to  such  purposes. 

"  The  intent  of  the  fourth  clause  of  the  President's  proclamation 
(of  April  26, 1898)  was  to  exempt  for  a  time  from  capture  peaceful 
commercial  vessels;  not  to  assist  the  enemy  in  obtaming  weaponEf 
of  war.  This  clause  exempts  *  Spanish  merchant  vessels '  onlv ;  and 
expressly  declares  that  it  shall  not  apply  to  '  Spanish  vessels  having 
on  board  any  officer  in  the  military  or  naval  service  of  the  enemy, 
or  any  coal  (except  such  as  may  be  necessary  for  their  voyage)  or 
any  other  article  prohibited  or  contraband  oi  war,  or  any  dispatch 
of  or  to  the  Spanish  Government.' 

"  Upon  full  consideration  of  this  case,  this  court  is  of  opinion  that 
the  proclamation,  expressly  declaring  that  the  exemption  shall  not 
apply  to  any  Spanish  vessel  having  on  board  any  article  prohibited 
or  contraband  of  war,  or  a  single  military  or  naval  officer,  or  even 
a  dispatch,  of  the  enemy,  cannot  reasonably  be  construed  as  in- 
cluding, in  the  description  of  '  Spanish  merchant  vessels '  which  are 
to  be  temporarily  exempt  from  capture,  a  Spanish  vessel  owned  by 
a  subject  of  the  enemy;  having  an  armament  fit  for  hostile  use; 
intended,  in  the  event  of  war,  to  be  used  as  a  war  vessel ;  destined  to 
a  port  of  the  enemy ;  and  liable,  on  arriving  there,  to  be  taken  pos- 
session of  by  the  enemy,  and  employed  as  an  auxiliary  cruiser  of  the 
enemy's  navy,  in  the  war  with  this  country." 

In  the  Mukden  (1905)  (Bus- Jap.  P.  C.,  vol.  2,  p.  12),  the  Higher 
Prize  Court  of  Japan  makes  a  distinction  between  a  privately- 
owned  enemy  merchant  vessel  and  one  owned  by  the  enemy  State, 
saying  in  reierence  to  exemptions  under  the  Imperial  Ordinance  of 
February  9,  1904,  that : 

"The  Ordinance  gives  exemption  from  capture  only  to  peaceful 
private  vessels,  and  is  not  applicable  to  a  ship  that  must  be  con- 
sidered as  the  property  of  the  enemy  Government." 

See  also  the  Argun  (Rus.-Jap.  P.  C,  vol.  2,  p.  46),  holding  that  merchant 
vessels  owned  by  enemy  State  did  not  come  within  the  benefits  of  the 
Ordinance  of  February  9,  1904.     See  also  the  Kotik   (Rus.-Jap.  P.  C,  ' 
vol.  2.  D.  95). 


EHEHT  PUBUC  AND  FBITITB  TESSEL8  SUBJECT  TO  CiFTUBE  AHD  ALL  ENEKT  CK>01>S  ON 

BOABD  LIABLE  TO  SEIZUBE. 

Article  33.  Principle  of  capture.  Public  and  private  vessels 
of  enemy  nationality  are  subject  to  capture,  and  enemy 
goods  on  board,  public  or  private,  are  liable  to  seizure. — 

Institute  {1913) ,  p.  181. 

Exception. 

"Art.  XVII.  All  other  merchandise  and  things  not  comprehended 
in  the  articles  of  contraband,  expressly  enumerated  and  classified 
as  above,  shall  be  held  and  considered  as  free  and  subjects  of  free 
and  lawful  jconunerce,  so  that  they  may  be  carried  and  transported 
in  the  freest  manner  by  both  the  contracting  parties,  even  to  places 
belonging  to  an  enemy,  excepting  only  those  places  which  are  at 
that  time  besieged  or  blockaded."^ 

Treaty  of  1828,  United  States  and  BrazH.  Treaties,  &c.,  of  United  States, 
MaUoy,  vol.  1,  p.  138.  (This  treaty  "only  for  articles  relating  to  com- 
merce and  navigation  "  was  terminated  December  12,  1841.) 

Exception. 

"Art.  XVIII.  All  other  merchandises  and  things  not  compre- 
hended in  the  articles  of  contraband  explicitly  enumerated  and 
classified  as  above,  shall  be  held  and  considered  as  free,  and  subjects 
of  free  and  lawful  commerce,  so  that  they  may  be  carried  and  trans- 
ported in  the  freest  manner  by  the  citizens  of  both  the  contracting 
parties,  even  to  places  belonging  to  an  enemy,  excepting  only  those 
places  which  are  at  that  time  besieged  or  blockaded." 

Treaty  between  United  States  and  Bolivia,  1858.  Treaties,  &c.,  of  United 
States,  Malloy,  vol.  1,  p.  119. 

Exception. 

"Art.  XII.  The  high  contracting  parties  agree  that,  in  the  un- 
fortunate event  of  a  war  between  them,  the  private  property  of  their 
respective  citizens  and  subjects,  with  the  exception  of  contraband  of 
war,  shall  be  exempt  from  capture  or  seizure,  on  the  high  seas  or 
elsewhere,  by  the  armed  vessels  or  by  the  military  forces  of  either 
party;  it  being  understood  that  this  exemption  shall  not  extend  to 
vessels  and  their  cargoes  which  may  attempt  to  enter  a  port  blockaded 
by  the  naval  forces  of  either  party." 

Treaty  between  United  States  and  Italy,  1871.  Treaties,  &c.,  of  United 
States,  Malloy,  vol.  1,  p.  972. 

Contra. 

"  2.  It  is  desirable  that  the  principle  of  the  inviolability  of  enemy 
private  property  sailing  under  the  enemy  flag  should  be  universally 
accepted  in  the  following  terms,  taken  from  the  declarations  of 
Prussia  Austria  and  Italy  in  1866,  and  under  the  reservation  here- 
inafter stated,  8uh  3 : 

'  Merchant  vessels  and  their  cargoes  cannot  be  captured  unless  they 
carry  contraband  of  war  or  unless  they  try  to  violate  an  effective 
and  declared  blockade.' 
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"8.  It  is  understood  that  in  accordance  with  the  general  prin- 
ciples which  should  govern  naval  war  as  well  as  land  warfare,  the 
preceding  provision  is  not  applicable  to  merchant  vessels  which, 
directly  or  indirectly,  take  part  in  or  are  intended  to  take  part  in 
hostilities." 

Institute  (1875),  p.  14. 

4 

Contra. 

"  1.  *  *  *  enemy  private  property  sailing  under  enemy  *  *  * 
flag  is  inviolable." 

''  2.  The  following  are  always  subject  to  seizure:  objects  intended 
for  war  or  susceptible  of  being  immediately  employed  therein.  Bel-, 
ligerent  governments  shall  in  every  war  determine  in  advance  what 
articles  they  will  consider  within  the  above  description.  Merchant 
vessels  which  have  taken  part  in  the  hostilities,  or  are  in  condition 
to  take  such  part  immediately,  or  which  have  run  a  blockade  which 
was  declared  and  was  effective,  are  also  subject  to  seizure." 

Institute  (1877),  p.  15. 
Contra. 

"Article  4.  Private  property  is  inviolable  if  both  parties  so  treat 
it,  and  except  in  the  cases  enumerated  in  Article  23." 

"Artici^b  23.  Seizure  of  a  vessel  or  cargo,  enemy  or  neutral,  can 
occur  only  in  the  following  cases : 

1.  When  the  result  of  the  visit  shows  that  the  papers  are  not  in 
proper  form ; 

2.  In  all  the  cases  where  the  grounds  for  suspicion  mentioned  in 
Article  20  exist; 

3.  When  it  is  discovered  by  the  visit  or  search  that  the  vessel 
which  has  been  stopped  is  transporting  articles  for  the  account  of 
the  enemy,  or  destined  to  the  enemy ; 

4.  When  the  vessel  is  taken  in  the  act  of  violating  a  blockade ; 

5.  When  the  vessel  participates  in  the  hostilities  or  is  intended  to 
take  part  therein." 

Institute  (1882),  pp.  46,  50. 

Contra. 

"Article  112.  The  prize  courts  cannot  condemn  enemy  *  *  ♦ 
prizes  except  on  the  following  grounds : 

1.  Prohibited  transportation  in  time  of  war ; 

2.  Violation  of  blockade; 

3.  Resistance  to  stopping,  visit  and  search,  or  seizure ; 

4.  Participation  in  the  hostilities  of  the  belligerents  by  private 
vessels." 

Institute  (1887),  p.  76. 

"Article  116.  In  case  where  a  private  vessel  participates  in  the 
hostilities  of  belligerents,  it  is  necessary  that  the  participation  be 
proved  and  recognized  as  such." 

Institute  (1887),  p.  76. 

"Article  118.  The  vessel  shall  be  condemned  with  its  cargo: 
#     ♦     ♦ 
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^'3.  In  case  of  participation  in  the  hostilities  of  belligerents 
Article  116)." 

Institute  (1887),  p.  77. 

"Article  34.  Capture  and  seizure  are  permitted  even  when  the 
vessels  or  the  goods  have  fallen  into  the  power  of  the  belligerent 
because  of  force  majev/re^  through  shipwreck  or  by  being  compelled 
to  put  into  port." 

institute  (1918),  p.  181. 

"Abticle  50.  Rights  of  the  helligerent  in  the  zone  of  operations. 
When  a  belligerent  has  not  the  right  of  seizing  or  of  capturing  enemy 
vessels,  he  may,  even  on  the  high  seas,  forbid  them  to  enter  the  zone 
corresponding  to  the  actual  sphere  oi  his  operations. 

"He  may  also  forbid  them  within  this  zone  to  perform  certain 
acts  calculated  to  interfere  with  his  activities,  especially  certain  acts 
of  communication,  such,  for  example,  as  the  use  of  wireless 
telegraphy. 

"The  simple  infraction  of  these  prohibitions  will  entail  driving 
the  vessel  back,  even  by  force,  from  the  forbidden  zone- and  the 
sequestration  of  the  apparatus.  The  vessel,  if  it  be  proved  that  it  has 
communicated  with  the  enemy  to  furnish  him  with  information  con- 
cerning the  conduct  of  hostilities,  can  be  considered  as  having  placed 
itself  at  the  service  of  the  enemy  and,  consequently,  with  its  appa- 
ratus, shall  be  liable  to  capture." 

Institute  (1913),  p.  186. 

The  interdiction  of  commerce  between  enemies  "  flows  necessarily 
from  the  principle  *  *  ♦  that  a  state  of  war  puts  all  the  mem- 
bers of  the  two  nations  respectively  in  hostility  to  each  other;  and 
to  suffer  individuals  to  carry  on  a  friendly  or  commercial  inter- 
course, while  the  two  governments  were  at  war,  would  be  placing  the 
act  of  government  and  the  acts  of  individuals  in  contradiction  to 
each  other.  It  would  counteract  the  operations  of  war,  and  throw 
obstacles  in  the  way  of  the  public  efforts,  and  lead  to  disorder,  im- 
becility, and  treason.  Trading  supposes  the  existence  of  civil  con- 
tracts and  relations,  and  a  reference  to  courts  of  justice;  and  it  is, 
therefore,  necessarily,  contradictory  to  a  state  of  war.  It  affords 
aid  to  the  enemy  in  an  effectual  manner,  by  enabling  the  merchants 
of  the  enemy's  country  to  support  their  government,  and  it  facilitates 
the  means  of  conveymg  intelligence,  and  carrying  on  a  traitorous 
correspondence  with  the  enemy.  These  considerations  apply  with 
peculiar  force  to  maritime  states,  where  the  principal  object  is  to 
destroy  the  marine  and  comnierce  of  the  enemy,  in  order  to  force 
them  to  peace.  It  is  a  well-settled  doctrine  in  the  English  courts^ 
and  with  the  English  jurists,  that  there  cannot  exist,  at  the  same 
time,  a  war  for  arms  and  a  peace  for  commerce.  The  war  puts 
an  end  at  once  to  all  dealing  and  all  communication  with  each  other, 
and  places  every  individual  of  the  respective  governments,  as  well 
as  the  governments  themselves,  in  a  state  of  hostility.  This  is 
equally  the  doctrine  of  all  the  authoritative  writers  on  the  law  of 
nations,  and  of  the  maritime  ordinances  of  all  the  great  powers  of 
Europe.  It  is  equally  the  received  law  of  this  country,  and  was  so 
decided  frequently  by  the  Congress  of  the  United  States  during  the 
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Revolutionary  war,  and  again  by  the  Supreme  Court  of  the  United 
States  during  the  course  of  the  last  war;  and  it  is  difficult  to  con- 
ceive of  a  point  of  doctrine  more  deeply  or  extensively  rooted  in  the 
general  maritime  law  of  Europe,  and  in  the  universal  and  imme- 
morial usage  of  the  whole  community  of  the  civilized  world." 

Kent,  vol.  1,  pp.  75-77. 

The  question  of  the  right  to  capture  enemy  property  on  the  seas 
came  before  the  courts  of  the  United  States  eany  in  the  Civil  War^ 
1861-1865.    "The  United  States  cruisers  exercised  the  right  of  stop- 
ping and  searching  neutral  vessels,  in  the  manner  usual  in  inter- 
national wars.    The  vessels  captured — ^whether  for  attempt  to  break 
blockade,  for  carrying  contraband  of  war,  or  as  enemy's  propertj^ — 
were  taken  into  port,  and  submitted  to  the  adjudication  of  the  prize 
courts,  as  prizes  of  war.    Congress  passed  no  laws  establishing  any  new 
principles  or  rules  respecting  condemnation;  and  the  prize  courts 
proceeded  entirely  Upon  the  rules  of  international  war.    The.  first 
case  which  raised  distinctly  the  question  of  the  right  of  the  United 
States  to  exercise  war  powers  in  suppressing  this  insurrection,  was 
that  of  the  brig  Amy   Warwick^  before  the  United  States  Court  at 
Boston.    This  vessel  was  captured  at  sea,  July  10, 1861,  on  a  passage 
from  Rio  Janeiro  to  Richmond,  with  a  cargo  of  tobacco.    The  vessel 
and  cargo  belonged  to  persons  permanently  residing  in  Richmond, 
There  was  no  attempt  to  break  blockade,  as  the  capture  was  at  sea, 
and  the  existence  of  war  was  not  known  when  the  vessel  sailed.    The 
only  ground  for  condemnation  was  'enemy's  property.'    An  elab- 
orate and  thoroughly  reasoned  opinion  was  delivered  by  Judge 
Spra^e,   (Sprague's  Decisions,  ii;  and  Law  Reporter  xxiv.  335, 
494)  in  which  he  decided — (1)  That  it  is  competent  for  a  nation  to 
exercise  the  powers  of  war  on  the  ocean  in  putting  down  an  insurrec- 
tion of  its  own  citizens,  which  has  risen  to  dimensions  requiring  the 
exercise  of  such  powers.     (2)  That,  at  the  time  of  this  capture 
(July  10,  1861),  the  political  department  of  the  government  had 
decided  that  the  rebellion  had  reached  to  that  point ;  and,  by  calling 
the  militia  into  actual  service,  employing  the  army  and  navy,  and 
establishing  a  blockade  in  pursuance  of  the  law  of  nations,  had 
treated  the  state  of  things  as  a  war  de  facto,     (3)  That,  in  case  of 
civil  war,  among  the  belligerent  powers  to  be  exercised,  may  be  that 
of  condemnation  as  'enemy's  property,'  in  the  technical  sense  of 
the  prize  law.     (4)  That  one  of  the  proofs  of  'enemy's  property^ ^ 
is,  that  it  belongs  to  persons  who  are  at  the  time  permanent  resi- 
dents in  a  place  or  region  which  is  under  the  actual  control  of  the 
enemjr,  and  of  which  he  has  firm  possession.     (5)  In  the  present 
case,  Richmond,  Va.,  was  unquestionably  within  the  lines  of  the 
enemy,  and  under  his  actual  control  and  de  facto  jurisdiction,  civil 
and  military.     (6)  That  the  property  of  a  person  so  residing  is 
to  be  treated  by  the  prize  courts  as  'enemy's  property,'  and  the 
region  in  which  he  resides  to  be  styled  '  enemy's  territory,'  without 
reference  to  the  political  or  legal  relations  or  the  owner  or  terri- 
tory to  the  general  government,  or  the  loyalty  or  disloyalty  of  the 
owner:  the  prize  courts  looking  only  to  tJie  predicament  of  the  pro^p- 
erty, — ^to  its  belonging  to  a  person  who  is,  by  his  residence,  within 
the  actual  control  and  authority  of  the  enemy;  it  being  immaterial 


42  LAWS  OF  MABITIME  WARPABB. 

whether  he  be  a  citizen  or  an  alien,  and,  if  a  citizen,  whether  loyal 
or  disloyal,  and  to  what  sovereignty  the  territory  in  which  he 
resides,  and  which  the  enem^  is  holding,  belongs  de  jv/re  in  time  of 
peace.    *    *    ♦, 

"About  the  same  time,  the  question  of  the  validity  of  the  blockade 
instituted  by  the  President  was  raised  in  New  York,  in  the  case  of 
The  Hiawatha  [Blatch.  16,  632].    *    *    *. 

"The  causes  of  the  Amy  Warwick  and  Hiawatha^  with  a  few 
others,  being  appealed  to  the  Supreme  Court,  were  argued  and  de- 
cided together  there,  [(1862)  2  Black,  635]  ♦  ♦  *,  under  the 
title  of  the  *  Prize  Causes.'  The  Supreme  Court  was  divided  in 
opinion  on  the  constitutional  question  whether  a  special  Act  of  Con- 
gress was  necessary  to' enable  the  President  to  exercise  the  belligerent 
powers  of  blockade  and  capture  as  enemy's  property,  in  a  case  of  civil 
war  or  insurrection;  the  majority  holding  that  such  an  Act  of  Con- 
gress was  not  necessary.  On  the  main  question,  the  court  was  unani- 
mous. They  considered  it  settled  in  the  practice  of  nations,  and 
necessary  in  the  nature  of  things^  that  a  nation  should  have  the  right 
to  meet  a  rebellion  by  the  exercise  of  thoee  acts  of  force  commonly 
known  and  classified  as  belligerent  rights,  or  war  powers ;  that  among 
them  are  included  blockade  and  capture  of  enemy's  property  at  sea ; 
that,  if  an  insurrection  or  civil  war  reaches  the  dimensions  requiring 
their  exercise,  neutral  nations  must  acquiesce  ;^  *  *  *.  As  to 
enemy's  property,  the  court  held  that  the  exercise  of  the  right  of 
capture  and  condemnation,  as  prize  of  war,  of  property  of  a  subject 
residing  in  the  country,  was  not  inconsistent  with  the  claim  of  sov- 
ereign jurisdiction  over  him  and  the  territory  of  his  residence.  The 
court  said  that  one  of  the  objects  of  civil  war,  as  of  other  wars,  was  to 
coerce  the  enemy  by  cutting  off  his  resources ;  that  the  rules  of  war 
placed  in  that  category  commercial  property  found  at  sea,  belonging 
to  any  person  who  was  a  resident  of  a  place  within  the  actual  control 
and  de  facto  jurisdiction  of  the  enemy ;  that  the  term  '  enemy's  terri- 
tory,' applied  to  such  a  place,  is  a  technical  term,  looking  only  to 
the  fact  at  the  time,  and  not  to  the  question  of  right.  '  It  nas,'  said 
Judge  Grier,  in  delivering  the  opinion  of  the  court,  'a  boundary 
marked  by  lines  of  bayonets,  which  cannot  be  crossed  but  by  force.' 
It  is  enemy's  territory  '  because  it  is  claimed  and  held  in  possession 
by  an  organized,  hostile,  belligerent  power.'  It  was  immaterial,  the 
court  considered,  whether  the  owner  of  the  property  was  a  citizen 
or  an  alien,  and  whether  loyal  or  disloyal,  and  what  was  the  static 
of  the  territory  in  question  and  of  its  inhabitants,  as  regards  the  Con- 
stitution and  laws  of  the  United  States  and  the  asserted  Constitution 
and  laws  of  the  rebels.  The  prize  courts  looked  only  to  the  fact  that 
the  region  was  in  the  possession  and  control  of  a  power  capable  of 
carrying  on  hostilities  against  the  United  States,  and  of  compelling 
the  government  to  meet  them  by  the  exercise  of  belligerent  rights. 

"  The  previous  cases  cited  in  support  of  the  general  doctrine  were 
Rose  V.  Himely,  Cranch's  Eep.  I  v ,  272 ;  Cheriot  v.  Foussat,  Binney's 
Eep.  (Penn.)  iii.  253;  Dobne  v.  Napier,  Scott,  iii.  225;  Santissima 
Trinidad,  Wheaton's  Eep.  vii.  306 ;  United  States  v.  Palmer,  Wheat- 
on's  Eep.  iii.  635 :  and  the  commentators,  Wheaton's  Intern.  Law,  363, 
865;  Grotius,  Prolegom.  sec.  25;  Burlamaqui,  263;  Eutherforth's 
Inst.  ii.  503. 
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"In  accordance  with  this  decision,  belligerent  rights  were  exer- 
cised by  the  United  States  cruisers  on  the  ocean,  as  in  case  of  a  for- 
eign war;  and  all  captures  were  adjudicated  on  these  principles,  in 
the  prize  courts." 

Wheaton,  Dana's  note  No.  153,  pp.  375,  376,  877. 

"  The  progress  of  civilization  has  slowly,  but  constantly,  tended  to 
soften  the  extreme  severity  of  the  operations  of  war  by  land ;  but  it 
still  remains  imrelaxed  in  respect  to  maritime  warfare,  in  which  the 
private  property  of  the  enemy  taken  at  sea  or  afloat  in  port  is  indis- 
criminately liable  to  capture  and  confiscation.  This  inequality  in  the 
operation  of  the  laws  oi  war,  by  land  and  by  sea,  has  been  justified  by 
alleging  the  usage  of  considering  private  property,  when  captured  in 
cities  taken  by  storm,  as  booty;  and  the  well-known  fact  that  con- 
tributions are  levied  upon  territories  occupied  by  a  hostile  army,  in 
lieu  of  a  general  confiscation  of  the  property  belonging  to  the  in- 
habitants; and  that  the  object  of  wars  by  land  being  conquest,  or  the 
acquisition  of  territory  to  be  exchanged  as  an  equivalent  for  other 
territory  lost,  the  regard  of  the  victor  for  those  who  are  to  be  or  have 
been  his  subjects,  naturally  restrains  him  from  the  exercise  of  his 
extreme  rights  in  this  particular;  whereas,  the  object  of  maritime 
wars  is  the  destruction  of  the  enemy's  commerce  and  navigation,  the 
sources  and  sinews  of  his  naval  power — ^which  object  can  only  be 
attained  by  the  capture  and  confiscation  of  private  property." 

Wheaton,  sec.  355,  p.  450. 

Wheaton  "does  not  present  the  principal  argument  for  the  dis- 
tinction observed  in  practice  between  private  property  on  land  and 
at  sea;  nor,  indeed,  has  this  subject  been  adequately  treated  upon 
principle,  if  that  has  even  been  attempted,  by  most  text-writers. 
War  is  the  exercise  of  force  by  bodies  politic,  for  the  purpose  of 
coercion.  Modern  civilization  has  recognized  certain  modes  of 
coercion  as  justifiable.  Their  exercise  upon  material  interests  is 
preferable  to  acts  of  force  upon  the  person.  Where  private  property 
is  taken,  it  is  because  it  is  of  such  a  character  or  so  situated  as  to  make 
its  capture  a  justifiable  means  of  coercing  the  power  with  which  we 
are  at  war.  If  the  hostile  power  has  an  interest  in  the  property 
which  is  available  to  him  for  the  purposes  of  war,  that  fact  makes  it 
prima  facie  a  subject  of  capture.  The  enemy  has  such  an  interest  in 
all  convertible  and  mercantile  property  within  his  control,  or  be- 
longing to  persons  who  are  living  under  his  control,  whether  it  be  on 
land  or  at  sea ;  for  it  is  a  subject  of  taxation,  contribution,  and  con- 
fiscation. The  humanity  and  policy  of  modern  times  have  abstained 
from  the  taking  of  private  property,  not  liable  to  direct  use  in  war, 
when  on  land.  Some  of  the  reasons  for  this  are  the  infinite  varieties 
of  the  character  of  such  propertv, — from  things  almost  sacred,  to 
those  purely  merchantable;  the  difficulty  of  discriminating  among 
these  varieties;  the  need  of  much  of  it  to  support  the  life  of  non- 
combatant  persons  and  of  animals ;  the  unlimited  range  of  places  and 
objects  that  would  be  opened  to  the  military ;  and  the  moral  dangers 
attending  searches  and  captures  in  households  and  among  non-com- 
batants. But,  on  the  high  seas,  these  reasons  do  not  apply.  Strictly 
personal  effects  are  not  taken.    Cargoes  are  usually  purely  merchan- 
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dise.  Merchandise  sent  to  sea  is  sent  voluntarily;  embarked  by  mer- 
chants on  an  enterprise  of  profit,  taking  the  risks  of  war;  its  value 
is  usually  capable  of  compensation  in  money,  and  may  be  protected 
by  insurance;  it  is  in  the  custody  of  men  trained  and  paid  for  the 
purpose ;  and  the  sea,  upon  which  it  is  sent,  is  res  ormdurn^  the  com- 
mon field  of  war  as  well  as  of  commerce.  The  purpose  of  maritime 
commerce  is  the  enriching  of  the  owner  by  the  transit  over  this  com- 
mon field ;  and  it  is  the  usual  object  of  revenue  to  the  power  under 
whose  government  the  owner  resides. 

"  The  matter  may,  then,  be  summed  up  thus :  MerchandisCj  whether 
embarked  upon  the  sea  or  found  on  land,  in  which  the  hostile  power 
has  some  interest  for  purposes  of  war,  is  prima  facie  a  subject  of 
capture.  Vessels  and  their  cargoes  are  usually  of  that  character* 
Of  the  infinite  varieties  of  property  on  shore,  some  are  of  this  char- 
acter, and  some  not.  There  are  very  serious  objections,  of  a  moral 
and  economical  nature,  to  subjecting  all  property  on  land  to  military 
seizure.  These  objections  have  been  thought  sufficient  to  reverse  the 
prima  facie  right  of  capture.  To  merchandise  at  sea,  these  objections 
apply  with  so  little  force  that  the  prima  facie  right  of  capture  re- 
mains." 

Wheaton,  Dana's  note  No.  171,  p.  451. 

"  Several  of  the  ablest  continental  writers  oppose  *  *  *  on 
principle"  the  distinction  made  by  Wheaton  between  the  capture 
of  private  property  of  the  enemy  on  land  and  on  sea.  "  The  Abb6 
Mably  advocated  an  entire  freedom  of  commercial  intercourse  in 
war,  even  between  the  subjects  of  the  belligerent  powers;  and  Emeri- 
gon,  yielding  to  the  arguments  of  the  Abbe,  expresses  an  earnest 
desire  that  the  laws  of  war  may  be  modified  or  changed  accordingly. 
Others,  again,  think  that  the  change  should  extend  only  to  the  adop- 
tion of  the  principle  that  private  property  on  the  high  seas  should  be 
subject  to  tne  same  rules  in  war  as  private  property  on  land ;  without 
any  modification  of  the  law  of  war  respecting  the  commercial  inter- 
course of  subjects  of  the  belligerent  powers.  Napoleon,  in  his  mem- 
oirs, dictated  at  St.  Helena,  says:  ^11  est  a  desirer  qu'un  temps 
vienne,  ou  les  memes  ide^s  liberales  s'entendent  sur  la  guerre  de  mer, 
et  que  les  armees  navales  de  deux  puissances  puissent  se  battre  sans 
donner  lieu  a  la  confiscation  des  na vires  marchands,  et  sans  f  aire  con- 
stituer  prisonniers  de  guerre  de  simple  matelots  du  commerce,'  etc. 
The  great  advantages  which  England,  by  means  of  her  naval  supe- 
riority, has  derived  from  the  capture  of  private  property  upon  the 
high  seas,  have  tended  very  much  to  the  maintenance  of  the  rigor 
of  the  ancient  rule  of  commercial  warfare,  while  other  nations  have 
adopted  more  liberal  principles  and  views  in  war  upon  land, — ^by 
which  the  interests  and  happiness  of  the  hiunan  race  have  been 
greatly  promoted.*    *    * 

"  The  government  of  the  United  States  proposed  to  add  to  the  first 
article  of  the  'declaration  concerning  maritime  law,'  made  by  the 
conference  of  Paris,  April  16th,  1856,  the  following  words : '  and  the 
private  property  of  the  subjects  or  citizens  of  a  belligerent  on  the 
high  seas  shall  be  exempted  from  seizure  by  public  armed  vessels  of 
the  other  belligerent,  except  it  be  contraband.'  As  already  stated, 
this  proposition,  although  favorably  received,  has  not  been  adopted 
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by  a  majority  of  the  powers  represented  in  that  conference,  and  even 
if  it  had  been,  it  would  bind  only  those  who  adopfed  it,  in  their 
intercourse  with  each  other,  and  could  not  affect  the  general  rule  of 
international  law  on  that  subject.  It  may  therefore  be  stated  as  the 
existing  and  established  law  of  nations,  that,  when  two  powers  are  at 
war,  they  have  a  right  to  make  prize  of  the  ships,  goods,  and  effects 
of  each  other  upon  the  high  seas;  and  that  this  right  of  capture 
includes  not  only  government  property,  but  also  the  private  property 
of  all  citizens  and  subjects  of  the  belligerent  powers,  and  of  their 
allies.  Whatever  bears  the  character  of  enemy's  property  (with  a 
few  exceptions  to  be  hereafter  noticed),  if  found  upon  the  ocean, 
or  afloat  m  port,  is  liable  to  capture  as  a  lawful  prize  by  the  opposite 
belligerent.    ♦    *    * 

**  Notwithstanding  the  clearness  and  apparent  simplicity  of  this 
rule,  there  is  frequently  great  diflSculty  in  its  application  to  particu- 
lar cases.  Where  the  question  turns  solely  on  the  evidence  as  to  the 
facts  of  the  case,  it  is  attended  with  no  other  difficulties  than  those 
which  usually  belong  to  a  judicial  investigation  of  facts;  but,  in 
numerous  cases  where  the  facts  are  admitted  or  clearly  proved,  ques- 
tions of  much  difficulty  arise  as  to  their  legal  import  under  the  laws 
of  war,  and  the  rules  by  which  prize  courts  are^  or  ought  to  be,  gov- 
erned. War  establishes  very  different  relations  between  parties 
from  those  which  exist  in  the  ordinary  transactions  of  trade  and 
pacific  intercourse,  and  from  those  new  relations  arise  pew  duties 
and  new  obligations.  Hence  the  rules  which  govern  the  decisicns 
of  prize  courts,  under  the  law  of  nations,  with  respect  to  the  owner- 
ship of  property,  widely  differ,  in  manv  respects,  from  those  which 
obtain  in  time  or  peace  in  the  courts  oi  civil  or  common  law.  This 
renders  necessary  a  special  examination  of  the  law  of  prizes,  and  the 
investigation  of  many  nice  and  refined  distinctions  in  the  application 
of  that  law. 

Halleck,  pp.  471-473. 

"  That  the  rule  of  the  capture  of  private  property  at  sea  has  until 
lately  been  universally  followed,  that  it  is  still  adhered  to  by  the 
great  majority  of  states,  that  it  was  recognised  as  law  by  all  the  older 
writers,  and  is  so  recognised  by  many  late  writers,  is  uncontested. 
A  certain  amount  of  practice  however  exists  of  recent  date  in  which 
immunity  of  private  property  from  capture  has  been  agreed  to  or 
affirmed ;  and  a  certain  number  of  writers  attack  warmly,  and  some- 
times intemperately,  both  the  usage  of  capture  itself,  and  the  state 
which  is  supposed  to  be  the  chief  obstacle  to  its  destruction.  It  be- 
comes therefore  necessary  to  see  what  value  can  be  attached  to  the 
practice  in  question  and  to  the  new  doctrines. 

"Turning  the  attention  first  to  practice  and  to  indications  of 
national  opinion,  the  United  States  is  found,  under  the  presidency 
of  Mr.  Monroe,  proposing  to  the  governments  of  France,  England, 
and  Russia  that  merchant  vessels  and  their  cargoes  belonging  to  sub- 
jects of  belligerent  powers  should  be»  exempted  from  capture  by  con- 
vention. Eussia  alone  accepted  the  proposal  in  principle,  but  re- 
fused to  act  upon  it  until  it  had  been  also  accepted  by  the  maritime 
states  in  general..  Again  in  1856,  Mr.  Marcy,  in  refusing  on  the 
part  of  the  United  States  to  accede  to  the  Declaration  of  Paris,  by 
which  privateering  was  abolished,  stated  that  as  it  was  a  cardinal 
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principle  of  national  policy  that  the  country  should  not  be  burdened 
with  the  weight  of  permanent  armaments,  the  right  of  employing 
privateers  must  be  retained  unless  the  safety  of  the  mercantile  marine 
could  be  legally  assured,  but  he  offered  to  give  it  up  if  it  were  con- 
ceded that  ^  the  private  property  of  the  subjects  of  one  or  other  of 
two  belligerent  powers  should  not  be  subject  to  capture  by  the  ves- 
sels of  the  other  party,  except  in  cases  of  contraband  of  war.'  That 
the  United  States,  as  might  be  expected  from  its  situation,  has  re- 
mained willing  to  consent  to  the  abolition  of  the  right  to  capture 
private  property  at  sea,  is  shown  by  two  more  recent  facts.  In 
1870  Mr.  Fish  expressed  his  hope  to  Baron  Gerolt  that '  the  govern- 
ment and  people  of  the  United  States  may  soon  be  gratified  T)y  see- 
ing the  principle '  of  the  immunity  of  private  property  at  sea  '  uni- 
versally recognised  as  another  restraining  and  humanising  influence 
imposed  by  modern  civilisation  on  the  art  of  war;'  and  in  1871  a 
treaty  was  concluded  with  Italy  by  which  it  is  stipulated  that  pri- 
vate property  shall  not  be  seized  except  for  breach  of  blockade  or  as 
contraband  of  war.  Italy  had  already  shown  its  own  disposition 
in  a  decisive  manner  by  passing  a  marine  code  in  1865,  by  which  the 
capture  of  mercantile  vessels  of  a  hostile  nation  by  Italian  vessels 
of  war  is  forbidden  in  all  cases  in  which  reciprocity  is  observed. 
Austria  and  Prussia  on  the  outbreak  of  the  war  of  1866  declared 
that  enemy  ships  and  cargoes  should  not  be  captured  so  long  as  the 
elien^y  state  granted  a  like  indulgence,  and  hostilities  were  accord- 
ingly carried  on  both  as  between  those  states  and  as  between  Austria 
and  Italy  without  the  use  of  maritime  capture.  Finally,  in  1870 
the  Prussian  government  issued  an  ordonnance  exempting  French 
vessels  from  capture  without  any  mention  of  reciprocity.  In  the 
above  facts  is  comprised  the  whole  of  the  international  practice 
which  can  be  adduced  in  favour  of  the  new  doctrine.  They  extend 
over  a  short  time;  they  are  supplied  only  by  four  states;  to  three 
out  of  these  four  the  adoption  of  the  doctrine  as  a  motive  of  policy 
was  recommended  by  their  maritime  weakness.  Even  therefore  if 
it  were  not  rash  to  assume  that  the  views  of  the  states  in  question 
would  remain  unchanged  with  a  change  in  their  circumstances,  it  is 
plain  that  up  to  now  not  only  is  there  no  practice  of  strength  enough 
to  set  up  a  new  theory  in  competition  with  the  old  rule  of  law,  but 
that  there  are  scarcely  even  the  rudiments  of  such  a  practice. 

"Is  there  then  any  sound  theoretical  reason  for  abandoning  the 
right  to  capture  private  property  at  sea?  Its  opponents  declare 
that  it  is  in  contradiction  to  the  lundamental  principle  that  war  is 
'a  relation  of  a  state  to  a  state,  and  not  of  an  individual  to  an  indi- 
vidual,' and  that  it  constitutes  the  sole  important  exception  to  the 
principle  of  the  immunity  of  private  property  from  seizure,  which 
IS  proclaimed  to  be  a  corollary  of  the  former  principle,  and  to  have 
been  besides  adopted  into  international  law  by  the  consent  of  nations. 
The  value  of  the  first  of  these  two  principles,  and  its  claims  to  form 
a  part  of  international  law,  have  been  already  examined  in  the 
chapter  upon  the  general  principles  of  the  law  governing  states  in 
the  relation  of  war.  It  may  be  judged  whether  it  is  true  that  capture 
at  sea  is  a  solitary  exception  to  tne  immunity  of  private  property 
in  war  by  reading  the  section  upon  contributions  and  requisitions  in 
the  present  chapter,  together  with  the  portion  of  the  chapter  on  mili- 
tary occupation  which  is  there  referred  to  as  bearing  upon  the  as^ 
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sertion  that  contributions  and  requisitions  are  not  a  form  of  appro- 
priation of  private  property. 

"  Finally,  is  there  any  moral  reason  for  which  maritime  states 
bught  to  abandon  their  right  of  capturing  private  property  at  sea? 
Is  the  practice  harsher  in  itself  than  other  common  practices  of 
war ;  or,  if  it  be  not  so,  is  it  harsher  in  proportion  to  the  amount 
of  the  stress  which  it  puts  upon  an  enemy,  and  so  to  the  amount 
of  advantage  which  a  belligerent  reaps  from  it?  The  question 
hardly  seems  worth  answering.  It  is  needless  to  bring  into  compari- 
son the  measures  which  a  belligerent  takes  for  the  maintenance  of 
his  control  in  occupied  country,  or  to  look  at  the  effects  of  a  siege,  or 
a  bombardment,  or  any  other  operation  of  pure  military  offence. 
It  is  enough  to  place  the  incidents  of  capture  at  sea  side  by  side 
with  the  practice  to  which  it  has  most  analogy,  viz.  that  of  levying 
requisitions.  By  the  latter,  which  itself  is  relatively  mild,  private 
property  is  seized  under  conditions  such  that  hardship  to  individ- 
uals— and  the  hardship  is  often  of  the  severest  kind — is  almost 
inevitable.  In  a  poor  country  with  difficult  communications  an  army 
may  so  eat  up  the  food  as  to  expose  the  whole  population  of  a  large 
district  to  privations.  The  stock  of  a  cloth  or  leather  merchant 
is  seized ;  it  he  does  receive  the  bare  value  of  his  goods  at  the  end 
of  the  war,  which-  is  by  no  means  necessarily  the  case,  he  gets  no 
compensation  for  interrupted  trade  and  the  temporary  loss  of  his 
worting  capital.  Or  a  farmer  is  taken  with  his  carts  and  horses  for 
weeks  or  months  and  to  a  distance  of  a  hundred  or  two  hundred 
miles;  if  he  brings  back  his  horses  alive,  does  the  right  to  ask  his 
own  government  at  some  future  time  for  so  much  daily  hire  com- 
pensate him  for  a  lost  crop,  or  for  the  damage  done  to  his  farm  by 
the  cessation  of  labour  upon  it?  It  must  be  remembered  also  that 
requisitions  are  enforced  by  strong  disciplinary  measures,  the  execu- 
tion of  which  may  touch  the  liberty  and  the  lives  of  the  population ; 
and  that  in  practice  those  receipts  which  are  supposed  to  deprive 
requisitioning  of  the  character  of  appropriation  are  not  seldom  for- 
gotten or  withheld.  Maritime  capture  on  the  other  hand,  in  the 
words  of  Mr.  Dana,  'takes  no  lives,  sheds  no  blood,  imperils  no  house- 
holds, and  deals  only  with  the  persons  and  property  voluntarily  em- 
barked in  the  chances  of  war,  for  the  purposes  of  gain,  and  with  the 
protection  of  insurance,'  which  by  modern  tradmg  custom  is  in- 
variably employed  to  protect  the  owner  of  property  against  mari- 
time war  risks,  and  which  effects  an  immediate  distribution  of 
loss  over  a  wide  area.  Mild  however  as  its  operation  upon  the  indi- 
vidual is,  maritime  capture  is  often  an  instrument  of  war  of  a  much 
more  efficient  kind  than  requisitioning  has  ever  shown  itself  to  be. 
In  deranging  the  common  course  of  trade,  in  stopping  raw  material 
on  its  way  to  be  manufactured,  in  arresting  importation  of  food 
and  exportation  of  the  produce  of  the  country,  it  presses  upon 
everybody  sooner  or  later  and  more  or  less ;  and  in  rendering  sailors 
prisoners  of  war  it  saps  the  offensive  maritime  strength  of  the 
weaker  belligerent.  In  face  of  the  results  that  maritime  capture 
has  often  produced  it  is  idle  to  pretend  that  it  is  not  among  the 
most  formidable  of  belligerent  weapons;  and  in  face  of  obvious 
facts  it  is  equally  idle  to  deny  that  there  is  no  weapon  the  use  of 
which  causes  so  little  individual  misery. 
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"Legally  and  morally  only  one  conclusion  is  possible;  viz.  that 
any  state  which  chooses  to  acUiere  to  the  capture  of  i)rivate  property 
at  sea  has  every  right  to  do  so.  It  is  at  the  same  time  to  be  noted 
that  opinion  in  favour  of  the  contrary  principle  i$  sensibly  growing 
in  volume  and  force;  and  it  is  especially  to  be  noted  that  the  larger 
number  of  well-known  living  international  lawyers,  other  than  Eng- 
lish, undoubtedly  hold  that  the  principle  in  question  ought  to  be 
accepted  into  international  law.  It  is  easy  in  England  to  underrate 
the  miportance  of  continental  jurists  as  reflecting,  and  still  more  as 
guiding,  the  drift  of  foreign  opinion." 

HaU,  pp.  460-466. 

"  From  time  immemorial  the  practice  of  capturing  private  prop- 
erty at  sea  has  been  carried  on  by  belligerents.  But  within  the  last 
hundred  and  fifty  years  a  strong  dislike  to  it  has  sprimg  up  in  Amer- 
ica and  on  the  continent  of  Europe.  The  United  States  has  favored 
the  policy  of  exemption  from  the  beginning  of  its  national  career. 
It  was  embodied  in  Franklin's  treaty  with  Prussia  in  1785,  but  found 
no  place  in  subsequent  treaties  with  that  power.  In  1823  Mr  John 
Quincy  Adams,  as  Secretary  of  State,  proposed  to  the  governments  of 
England,  France,  and  Eussia  that  they  should  enter  into  a  convention 
for  the  purpose  of  exempting  private  property  at  sea  from  the  depre- 
dations of  war,  an  exemption  which  he  seems  curiously  enough  to  have 
regarded  as  equivalent  to  Hhe  total  abolition  of  private  maritime 
war.'  England  and  France  declined  to  entertain  the  proposal,  and,  as 
Hussia  made  her  acceptance  conditional  on  that  of  the  other  naval 
powers,  nothing  came  of  the  effort  to  engraft  it  on  the  International 
Oode.  In  1856  another  attempt  was  made  by  the  American  Gov- 
ernment to  obtain  a  general  recognition  of  the  principle  of  exemp- 
tion. The  powers  assembled  in  Congress  at  Paris  had  drawn  up  and 
signed  a  Declaration  on  Maritime  Law,  the  first  article  of  which  de- 
creed the  abolition  of  privateering.  When  this  important  document 
was  submitted  to  the  United  States  for  signature,  President  Pierce 
and  his  Cabinet  declined  to  give  up  for  their  country  the  right  to 
employ  privateers,  unless  all  private  property  at  sea,  except  contra- 
band of  war,  was  freed  from  liability  to  capture.  France,  Russia, 
and  Prussia^  were  willing  to  consent  to  this  enlargement  of  the  scope 
of  the  original  Declaration;  but  the  project  fell  through  mainly 
owing  to  the  opposition  of  Great  Britam  and  a  change  of  President 
in  the  United  States.  In  the  correspondence  of  1861  on  the  subject 
of  the  Declaration,  Mr.  Seward,  then  Secretary  of  State,  expressed  a 
wish  that  it  might  be  accepted ;  and  when,  in  1870,  the  Prussian  Gov- 
ernment notified  that  it  would  not  capture  private  property  at  sea 
during  the  war  which  had  just  broken  out  with  France,  Mr.  Fish,  in 
acknowledging  the  receipt  of  the  declaration  in  favor  of  exemption, 
gave  utterance  to  the  hope  that  'the  government  and  people  oi 
the  United  States  may  soon  be  gratified  by  seeing  it  imiversally  recog- 
nized as  another  restraining  and  harmonizing  influence  imposed  by 
modern  civilization  upon  the  art  of  war.'  In  the  following 
year  he  was  able  to  do  something  towards  the  realization  of  his 
own  wish  bv  negotiating  a  treaty  with  Italy,  which  provided  that  in 
the  ^yent  of  war  between  the  two  powers,  the  private  property  of  the 
citizens  and  subjects  of  each  should  be  exempt  from  seizure  at  sea, 
unless  it  were  contraband  of  war.    The  American  delegates  to  the 
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Hague  Conference  of  1899  were  instructed  to  bring  the  matter  for- 
ward. As  it  was  not  included  in  the  official  -programme,  they  had 
some  difficulty  in  doing  this ;  but  at  last  they  so  far  succeeded  that  the 
Conference  in  an  official  '  wish '  referred  the  proposal  to  grant  im- 
munity to  private  property  in  naval  warfare  to  a  subsequent  Con- 
ference for  consideration.  This  was  given  in  1907,  when  the  second 
Ha^e  Conference  debated  the  subject  with  great  earnestness  and 
ability.  In  the  end  the  American  proposition  failed  to  obtain  the 
well-nigh  general  adhesion  necessary  for  its  adoption,  though  it  was 
supported  by'a  majority  of  the  votes  actually  cast.  The  onlv  tangi- 
ble result  or  the  discussion  was  the  embodiment  in  the  Final  Act  of 
the  Conference  of  a  '  wish '  to  the  effect  that '  the  powers  may  apply, 
as  far  as  possible,  to  war  by  sea  the  principles  of  the  Convention 
relative  to  the  laws  and  customs  of  war  on  land.'  As  private  prop- 
erty in  land  warfare  is  subject  to  the  right  of  requisition  and  other 
interferences,  this  'wish'  mav  be  re^rded  as  an  expression  of  a 
purely  platonic  affection  for  the  American  project.  » 

"The  facts  just  narrated  bring  two  points  into  prominence.  It 
is  quite  clear  that  the  United  States  is  in  favor  of  exemption  as  a 
fixed  and  settled  policy,  but  does  not  regard  it  as  part  of  the  public 
law  of  the  civilized  world.  It  is  something  to  be  desired  and  worked 
for,  not  something  that  has  been  already  obtained.  In  Europe  the 
conflict  of  1866  between  Prussia  and  Italy  on  the  one  side,  and 
Austria  on  the  other,  was  fought  from  beginning  to  end  without  re- 
sort to  the  capture  of  private  property  at  sea.  And  when  a  new 
view  of  international  duty  has  stood  the  test  of  a  great  war,  it  can 
no  longer  be  regarded  a^  purely  academic  in  its  nature.  But  the  in- 
fluence of  the  particular  view  now  under  consideration  has  not  been 
confined  to  one  war  in  which  naval  operations  played  a  subordinate 
part.  It  made  itself  felt  in  Article  211  of  the  Italian  Maritime 
Code,  which  forbids  Italian  ships  of  war  to  molest  the  merchant 
vessels  of  any  enemy  who  refrains  from  capturing  the  private  property 
of  Italian  subjects;  and  its  gtrength  was  further  manifested  in  the 
Commercial  Treaty  of  1871  between  the  United  States  and  Italy, 
whereby,  as  we  have  already  seen,  the  two  coimtries  agreed  to  grant 
exemption,  on  the  footing  of  reciprocal  concession.  There  seemed  at 
one  time  every  prospect  of  freedom  from  molestation  for  peaceful 
commerce  in  the  great  war  of  1870-1871  between  France  and  Ger- 
many. Prince  Bismarck  declared  at  its  commencement  that  private 
property  on  the  high  seas  would  be  exempt  from  3eizure  by  the  ships 
of  the  King  of  Prussia  without  regard  to  reciprocity.  But  in  Janu- 
ary, 1871,  the  concession  was  withdrawn,  because  France  acted  upon 
her  full  rights  as  a  belligerent,  and  made  prizes  of  German  merchant- 
men. Consequently  this  last  instance  may  be  quoted  for  or  against 
the  contention  that  the  new  ideas  are  gaining  ^ound.  It  cannot, 
however,  be  denied  that  they  have  in  some  cases  influenced  practice ; 
and  when  once  the  besieging  forces  of  theory  have  gained  a  footing 
within  the  citadel  of  action,  they  have  a  habit  of  carrying  it  en- 
tirely after  a  more  or  less  stubborn  conflict  with  its  defenders. 

"If  we  turn  from  the  deeds  of  rulers  and  commanders  to  the 
opinions  of  jurists,  we  shall  find  Sr  great  mass  of  modem  authority 
in  favor  of  the  proposed  change.  During  the  eighteenth  century  the 
voices  raised  in  its  favor  were  few  and  far  between.    Franklin  in 
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America,  Mably  and  Galiani  in  Europe,  were  its  chief  advocates. 
But  now  its  supporters  are  numerous  and  active.  Bluntschli,  De 
Martens,  Bernard!,  De  Laveleye,  Calvo,  Hall,  Maine,  and  many  others 
still  living,  have  championed  the  new  view.  The  Institute  of  In- 
ternational Law  has  twice  pronounced  in  its  favor,  and  though  there 
are  «igns  of  a  reaction  in  the  works  of  the  younger  generation  of 
modem  publicists,  the  majority  of  jurists  are  probably  on  its  side. 
Why  then,  it  may  be  asked,  has  it  not  been  adopted  by  the  maritime 
powers,  and  maae  into  a  rule  of  International  Law,  with  the  neces- 
sary exceptions  and  qualifications,  which  may  be  found  duly  set  forth 
in  the  Maritime  Code  adopted  after  long  deliberation  by  the  Insti- 
tute of  International  Law  at  its  session  at  Heidelberg  in  1887.  The 
answer  is  that  the  immunity  of  private  property  from  capture  at 
sea  will  not  be  decreed  till  the  rulers  of  the  great  majority  of  states 
are  convinced  that  it  will  not  deprive  them  of  any  important  advan- 
tage in  warfare  which  they  possess  under  pre^nt  conditions.  Some 
are  already  in  this  balanced  state  of  mind.  Others  hold  that  the 
change  would  be  positively  advantageous,  whUe  a  powerful  minority 
look  on  it  as  hurtful.  Opinion  is  fluid  and  uncertain,  as  the  pro- 
ceedings at  the  Hague  Conference  of  1907  conclusively  showed.  No 
alteration  in  existing  rules  was  made;  but  in  the  discussion  oh  the 
American  proposal  Brazil  suggested  a  right  to  requisition  in  case 
of  necessity,  Belgium  the  sequestration  of  enemy  ships  and  cargoes 
during  the  war,  Holland  the  exemption  from  capture  of  vessels  bb  to 
which  the  enemy  certified  that  they  would  not  be  put  to  warlike  uses, 
and  France  the  abolition  of  prize  money  and  the  grant  of  compen- 
sation to  private  individuals  from  thQ  state  for  losses  sustained  by 
captures.  Even  Great  Britain,  the  chief  opponent  of  the  change^ 
held  out  hope3  of  assent,  if  the  desired  immunity  were  coupled  with  a 
general  diminution  of  armaments.  All  this  betrays  an  unea^  con- 
sciousness that  the  present  law  requires  alteration,  coupled  with  in- 
ability to  discover  the  right  line  of  amendment. 

"  Those  who  are  in  favor  of  the  proposed  exemption  rely  largely  on 
humanitarian  considerations.  They  point  to  the  security  from  in- 
discriminate pillage  now  enjoyed  by  private  property  in  war  on  land, 
and  denounce  as  barbarous  its  continued  liability  to  capture  at  sea. 
They  also  argue  that,  as  enemy  goods  laden  on  neutral  merchantmen 
are  now  protected  from  capture  oy  the  Declaration  of  Paris  of  1856, 
unless  they  are  contraband  in  their  nature,  the  further  step  of  allow- 
ing them,  with  the  same  exception,  to  go  free,  along  with  the  vehicle 
that  carries  them,  even  when  it  flies  the  enemy's  flag,  would  not 
deprive  belligerents  of  a  right  of  any  great  value,  while  the  security 
it  afforded  to  peaceful  trade  would  be  a  marked  gain  to  humanity. 
The  defenders  of  the  present  practice  point  out  that  the  analogy  of 
land  warfare  is  deceptive.  "WTien  an  invader  occupies  a  district,  he 
can  levy  contributions  and  requisitions  on  private  property,  and  com- 
pel the  inhabitants  to  perform  certain  services.  Thus  he  not  only 
deprives  the  enemy  state  of  its  resources,  but  utilizes  them  for  his 
own  purposes  But  at  sea  a  vessel  of  the  hostile  country  must  either 
be  captured  or  allowed  to  go  free.  It  is  impossible  to  seize  a  frac- 
tion of  her,  and  in  most  cases  it  would  be  impossible  to  transfer  in 
a  reasonable  time  any  considerable  portion  of  her  cargo.  Yet  if  she 
is  set  at  liberty,  both  she  and  the  goods  she  carries  swell  the  re^ 
sources  of  the  enemy,  and  help  him  to  continue  Ihs  war.    Moreover 
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the  capture  of  a  merchantman  is  as  orderly  a  proceeding  as  the 
occupation  of  a  village.  There  is  no  more  pillage  in  the  first  case 
than  there  is  in  the  second.  If  there  be  any  moral  difference  it  is 
in  favor  of  the  naval  operation ;  for  women  and  children  are  rarely 
to  be  found  on  board  a  trading  vessel,  whereas  they  are  always 
present  in  the  smallest  cluster  of  land  habitations..  Indeed,  it  may 
be  contended  with  justice  that  there  is  no  more  humane  method  of 
reducing  an  enemy's  means  of  carrying  on  war  than  the  destruction 
of  his  sea-borne  commerce.  It  involves  little  .bloodshed.  Now  that 
the  detention  of  the  crews  of  captured  merchantmen  as  prisoners  of 
war  has  been  practically  abolished,  it  no  longer  means  deprivation  of 
liberty  to  peaceful  mariners.  What  is  doubtful  is  not  the  humanity 
of  the  practice,  but  its  effectiveness,  as  we  shall  soon  show.  The 
argument  that  the  suggested  change  is  but  a  comparatively  trivial 
development  of  £he  concession  made  when  the  maxim  free  ships^  free 
goods  received  general  assent  is  met  by  traversing  the  alleged  tact. 
The  contrary  is  declared  to  be  more  nearly  true.  It  is  asserted  that 
to  destroy  an  enemy's  commercial  marine  is  one  of  the  most  effective 
methods,  and  in  the  case  of  a  power  whose  chief  weapon  is  his  fleet, 
the  only  effective  method,  of  weakening  his  resources  and  inducing 
him  to  sue  for  terms. 

"  The  doctrine,  borrowed  from  Rousseau,  that  war  is  a  relation  of 
state  to  state,  and  has  no  concern  with  individuals  except  as  agents  of 
the  state,  has  been  so  often  quoted  with  approval  that  it  is  regarded 
in  many  quarters  as  axiomatic.  The  capture  of  private  property  at 
sea  is  clearly  inconsistent  with  it,  and  this  alone  is  deemed  sufficient 
ground  for  an  alteration  of  practice.  But  in  truth  the  supposed 
axiom  is  a  transparent  fallacy.  Belligerents  constantly  exercise 
severities  against  private  individuals  belonging  to  the  enemy  state, 
though  promiscuous  robbery  and  slaughter  is  no  longer  permitted. 
A  simple  enumeration  of  the  rights  possessed  by  an  invader  over 
the  non-combatant  inhabitants  of  the  territory  under  his  military 
occupation  is  sufficient  to  make  good  this  assertion.  Land  warfare, 
therefore,  which  is  constantly  held  up  as  an  example  by  the  advocates 
of  change,  takes  no  account  of  the  boasted  doctrine.  Why  then 
should  sea  warfare  accept  it  on  pain  of  being  denounced  as  inferior 
in  humanity? 

"In  fact  the  controversy  is  unreal  and  hopelessly  out  of  date  in 
so  far  as  it  depends  on  purely  humanitarian  considerations.  Armed 
conflicts  cannot  be  waged  without  much  suffering ;  but  on  the  whole 
maritime  operations  involve  less  of  human  misery  than  those  which 
are  conducted  on  land.  The  belief  that  war  is  an  evil  in  itself,  and 
therefore  to  be  restricted  if  it  cannot  b6  destroyed,  is  the  true  moral 
justification  of  the  attempt  to  protect  sea-borne  commerce  from  its 
attacks.  The  idea  of  any  special  inhumanity  in  them  may  be  dis- 
missed as  an  illusion;  but  nevertheless  to  end  them  by  international 
agreement  would  be  a  distinct  gain,  unless  wars  were  so  lengthened 
thereby  that  the  sum  total  of  loss  and  suffering  was  increased  rather 
than  diminished.  Here  lies  the  real  moral  problem;  and  we  see  at 
once  that  it  is  closely  connected  with  a  material  problem.  If  it  be 
true  that  the  capture  of  private  property  at  sea  shortens  wars  con- 
siderably, then  it  will  be  wise  and  right  to  retain  the  practice.  If, 
on  the  other  hand,  no  such  effect  is  produced,  but  instead  unneces- 
sary loss  and  annoyance  is  caused  to  neutrals  as  well  as  to  enemies, 
then  the  right  to  make  such  captures  should  be  abolished.    There  is 
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much  dispute  as  to  both  of  these  questions.  In  order  to  discuss  them 
fruitfully,  we  must  take  into  account  the  present  condition  of  war- 
fare and.  commerce  and  national  armaments.  All  three  are  con- 
stantljr  changing,  and  their  changes  affect  the  material  self-interests 
of  nations.  These  in  their  turn  affect  the  minds  of  rulers,  who  are 
not  likely  to  consent  to  a  limitation  of  belligerent  rights  from  purely 
altruistic  motives. 

"  We  will  begin  by  stating  the  exact  nature  of  the  proposal  which 
is  generally,  but  inadequately,  described  as  the  exemption  of  private 
property  from  capture  at  sea  in  time  of  war.  Several  kinds  of  pri- 
vate property  are  already  exempt.  Neutral  goods  in  neutral  vessels 
and  enemy  goods  in  neutral  vessels  are  unconfiscable,  unless  they  are 
contraband  in  character.  When  innocent  neutral  goods  are  found 
in  enemy  vessels,  the  vessels  are  liable  to  seizure,  and  must  be  brought 
in  for  adjudication.  This  involves  the  bringing  in  of  the  cargoes 
also,  but  on  proof  of  neutral  character  they  are  released.  Speaking 
generally,  and  leaving  out  of  account  special  circumstances,  the  only 
case  in  which  goods  can  now  be  captured  at  sea  is  when  they  are 
enemy  goods  laden  on  board  an  enemy  vessel.  What  is  proposed  is  to 
free  from  liability  to  seizure  both  enemy  ships  and  enemy  goods 
found  on  board  such  ships,  provided  always  that  they  are  not  im- 
plicated in  a  contraband  tramc  or  an  attempt  to  break  blockade.  If 
this  proposal  were  carried  out,  a  great  concession  would  be  made  to 
belligerent  ship-owners  and  traders,  and  a  smaller  one  to  neutral 
shippers,  who  would  escape  the  risk  and  delay  inseparable  from  a 
suit  before  a  belligerent  prizie  court.  But  the  concession  to  enemy 
interests  would  not  be  quite  so  great  as  it  appears  at  first  sight. 
Inshore  fishing  boats  and  petty  local  trading  craft  are  already  pro- 
tected from  capture,  as  also  are  cartel  ships,  hospital  ships — ^private 
as  well  as  public— ^and,  with  certain  limitations,  merchantmen  found 
in  an  adversary's  port  at  the  moment  of  the  outbreak  of  hostilities 
or  met  at  sea  immediately  after.  We  see,  therefore,  that  a  consid- 
erable portion  of  the  trade  carried  on  by  enemy  vessels  is  now  free 
from  molestation.  Moreover,  the  freedom  which  it  is  proposed  to 
grant  to  the  remainder  is  limited  by  the  proviso  that  vessels  and  car- 
goes shall  still  be  subject  to  the  law  of  contraband  and  blockade,  and 
by  the  continued  application  to  them  of  the  penalties  inflicted  on  ves- 
sels that  carry  false  papers,  resist  search,  or  engage  in  services  con- 
nected with  warlike  operations.  Whenever  the  private  property  of 
enemy  subjects  afloat  gives  direct  aid  to  the  enemy  government  in 
its  war,  it  will  be  liable  to  capture  under  the  proposed  new  rules,  just 
as  it  is  at  present. 

"The  question  at  once  arises  whether  indirect  aid  is  important 
enough  to  affect  the  issue  of  a  struggle.  And  we  have  to  remember 
that  it  is  only  indirect  aid  given  by  means  of  commerce  carried  on 
under  the  belligerent  flag  which  counts  in  the  present  connection, 
for  goods  arriving  or  departing  in  neutral  vessels  cannot  be  cap- 
tured unless  they  are  contraband  in  character  or  engaged  in  an 
attempt  to  violate  a  blockade.  Confining  our  attention,  therefore, 
to  what  is  relevant,  we  discover  that  the  question  whether  the 
capture  of  private  property  at  sea  will  cripple  an  adversary  and 
bring  the  war  to  a  speedy  end  is  capable  of  more  answers  than  one. 
Countries  like  Norway  and  Greece,  which  possess  a  very  large  mer- 
cantile marine  and  a  weak  fighting  fleet,  would  find  themselves 
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ruined  in  a  short  time  if  a  great  naval  power  made  war  on  their 
commerce.  Countries  like  the  United  States,  with  a  small  mercantile 
marine  and  a  powerful  navy,  would  be  able  to  support  a  struggle 
at  sea  as  long  as  their  warships  could  continue  the  conflict,  without 
regard  to  the  fate  of  the  few  merchantmen  that  navigate  under  their 
flag.  These  are  extreme  cases;  but  the  majority  of  states  are  in  a 
very  different  position.  They  are  continental,  and  a  large  portion 
of  their  external  trade  comes  and  goes  over  their  land  frontiers. 
They  possess  a  considerable  mercantile  marine;  but  much  of  what 
they  export  and  import  by  way  of  the  ocean  reaches  and  leaves  them 
in  foreign  vessels.  If  tneir  adversary  in  a  war  swept  their  com- 
mercial flag  from  the  seas,  they  would  doubtless  suffer  appreciable 
loss  and  inconvenience.  But,  unless  they  were  ringed  round  by  a 
circle  of  hostile  territories,  they  would  be  able  to  obtain  across  their 
land  frontiers  all  that  was  essential  for  the  continuance  of  the  strug- 
gle, though  at  an  increased  cost.  And  unless  Great  Britain  was  their 
opponent  they  would  be  able  to  carry  on  by  the  aid  of  some  of  her 
abundant  commercial  craft  most  of  the  traae  which -could  no  longer 
travel  in  their  own  vessels.  The  chances  are  so  enormously  against 
a  combination  of  the  two  possibilities  that  it  may  be  left  out  of  con- 
sideration. We  may  safely  conclude  that  what  we  may  call  the 
average  state  would  not  under  present  conditions  find  herself  crip- 
pled in  a  war  by  the  loss  of  her  mercantile  marine,  nor  would  she 
bring  an  enemy  of  the  same  class  to  his  knees  by  destroying  or  shut- 
ting up  in  port  all  his  merchant  vessels.  We  come  now  to  states 
that  are  very  small  and  weak,  and  they  need  not  detain  us  long. 
It  can  make  little  difference  to  them,  if  they  are  seriously  attacked, 
whether  the  onslaught  is  directed  against  their  trade  or  their  terri- 
tory. In  no  circumstances  can  they  maintain  their  independence  by 
their  own  strength.  Fortunately  for  humanity  worthier  considera- 
tions than  those  of  mere  force  preserve  their  separate  existence. 

"We  have  reserved  to  the  last  a  consideration  of  the  case  of 
Great  Britain,  because  it  is  unique.  Japan  is  the  only  other  power 
that  occupies  a  position  of  similarity  m  that  it  is  at  once  insular, 
naval,  and  commercial.  But  the  differences  are  as  great  as  the 
resemblances,  since  Japan  is  military  as  well  as  naval,  and  does  not 
possess  a  world-wide  empire,  nor  is  its  foreign  trade  essential  to 
the  subsistence  of  its  people.  To  no  other  state  is  the  security  of  its 
sea-borne  commerce  so  overwhelmingly  important  as  it  is  to  Great 
Britain,  and  no  other  state  possesses  such  enormous  means  of  strik- 
ing at  the  sea-borne  commerce  of  its  foes.  The  first  consideration 
would  incline  British  statesmen  to  welcome  the  proposed  immunity, 
the  second  makes  for  its  rejection.  Let  us  try  to  strike  the  balance 
between  the  two,  premising  that  any  conclusions  we  may  reach  must 
be  cautiously  advanced,  seeing  that  political,  naval,  legal,  commer- 
cial, and  financial  experts  speak  with  divers  tongues  and  varying 
degrees  of  emphasis. 

"  It  is  admitted  on  all  sides  that  a  serious  attack  on  the  overseas 
trade  of  the  British  Empire. would  be  exceedingly  dangerous,  unless 
it  could  be  repelled  before  it  had  time  to  develop.  Twelve  million 
tons  of  shipping,  and  goods  to  the  amount  of  something  Kke  two 
thousand  minion  pounds  sterling  in  a  single  year,  form  a  oig  target 
for  the  aim  of  the  commerce  destroyers  of  an  enemy.  And  it  must  be 
remembered  that  British  ship-owners  are  cut  off  from  the  resource 
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of  transferring  their  vessels  to  neutral  flags,  not  only  by  the  practical 
certainty  that  such  transfers  would  not  be  recognized  oy  the  enemy, 
but  by  the  impossibility  that  neutral  traders  could  find  enough  capital 
to  purchase,  or  enough  seamen  to  man,  such  an  enormous  mass  of  ship- 
ping. In  fact  they  would  be  unable  in  such  an  emergency  either  to 
take  over  the  merchantmen  of  the  British  belligerent,  or  to  repl9.ce 
them  by  merchantmen  of  their  own.  And  as  Great  Britain  must 
carn^  on  her  trade  or  perish,  it  would  have  to  be  carried  on  as  before 
in  British  bottoms,  notwithstanding  the  risks  to  which  it  was  ex- 
posed. Yet  security  is  the  life-blood  of  commerce,  and  any  losses  in 
one  quarter  would  send  up  freights  and  prices  all  over  the  Empire, 
and  might  easily  cause  a  panic  far  more  disastrous  than  a  bad  defeat. 

"British  naval  experts  are  confident  of  the  ability  of  the  royal 
navy  to  ward  off  these  dangers.  They  j)oint  out  that  the  simultane- 
ous reduction  in  number  and  increase  in  tonnage  of  merchantmen 
renders  the  task  more  easy.  Wireless  telegraphy,  they  argue,  will 
send  warnings  of  danger  to  vessels  far  away  from  land,  and  enable 
them  to  summon  aid  from  a  large  area.  As  long  as  command  of  the 
sea  is  retained,  food  and  raw  material  will  reach  Great  Britain  pretty 
much  as  usual,  and  her  manufactures  will  find  their  way  in  security 
to  their  accustomed  markets.  As  to  the  danger  of  panic  arising  from 
a  few  chance  captures  and  a  slight  rise  of  prices,  some  scheme  of 
national  indemnity  for  losses  would  prevent  anything  of  the  kind. 
The  authorities  who  reason  thus  generally  go  on  to  declare  that  the 
British  navy  could  drive  from  the  face  of  the  ocean  the  mercantile 
flag  of  any  possible  foe,  and  thus  put  such  financial  pressure  on  him 
that  he  would  be  obliged  to  give  up  the  contest.  Confident  of  this, 
they  strongly  oppose  the  concession  of  any  further  immimity  to  pri- 
vate property  at  sea.  They  are  convinced  that  it  would  mean  the  sur- 
render of  the  one  weapon  whereby  Great  Britain  could  bring  to 
an  end  a  war  with  a  great  mercantile  power,  since  she  has  no  army 
strong  enough  to  invade  a  powerful  country,  and  strike  at  its  capital 
after  her  fleet  has  defeated  its  navy  and  obtained  imdisputed  com- 
mand of  the  waters  that  wash  its  coasts. 

"  It  is  impossible  to  rely  with  any  degree  of  certainty  on  the  realiza- 
tion of  these  sanguine  anticipations.  Foreign  authorities  do  not  seem 
very  sure  of  the  absolute  security  of  British  commerce  in  the  stress 
of  a  great  war.  Even  friendly  critics,  whose  predilictions  are  in 
favor  of  Great  Britain  against  any  coimtry  but  their  own,  contem- 
plate as  a  possibility  serious  disasters  to  her  mercantile  marine.  It 
does  not  seem  reasonable  to  expect  nothing  but  a  course  of  uninter- 
rupted victories  for  her  navy.  And  yet  a  temporary  reverse,  the  loss 
of  the  command  of  an  important  ocean  highway  for  a  few  weeks, 
would  work  such  havoc  with  her  commerce  that  it  might  take  years 
to  recover  itself.  Disaster  is  at  least  possible,  and  the  possibility  is  so 
terrible,  involving  as  it  does  the  prospect  of  starvation  and  bank- 
ruptcy, that  it  might  be  wise  to  avoid  it  by  consenting  to  the  immu- 
nity of  private  property  at  sea,  even  if  an  effective  means  of  striking 
at  a  possible  enemy  were  lost  thereby.  But,  be  the  weapon  of  cap- 
ture ever  so  effective,  it  could  not  be  used  against  a  power  that  had 
little  or  no  mercantile  marine.  And  is  it  likely  to  be  as  effective  as 
is  generally  supposed,  even  when  the  enemy  is  largely  dependent  for 
his  wealth  and  warlike  resources  on  ocean-borne  commerce  carried  on 
by  his  own  merchantmen?    Unless  such  an  enemy  was  an  insular 


LAWS  OF  MABrraMB  WABPABE.  55 

power,  the  destruction-  of  his  mercantile  marine  would  mean  the 
transfer  of  part  of  his  external  trade  to  neutral  vessels  and  a  great 
increase  of  traffic  across  his  land  frontiers.  And  if  the  enemy  was 
insiilar,  blockade  would  be  a  far  more  effective  weapon  than  the  cap- 
ture of  his  trading  ships  at  sea,  for  it  would  cripple  all  trade  with 
him,  including  that  of  neutrals.  Seeing  then  that  there  is  doubt  as 
to  the  safety  of  British  trade  in  time  of  war,  and  doubt  as  to  the  pos- 
sibility of  war  being  quickly  ended  by  the  wholesale  capture  of  the 
enemy's  merchant  vessels  on  the  part  of  the  British  navy,  we  may 
conclude  that  Great  Britain  would  gain  more  than  she  would  lose  by 
the  adoption  of  the  policy  of  immunity.  She  would  secure  for  her- 
self what  is  essential  not  only  to  her  welfare,  but  to  her  existence  as 
a  great  power,  the  security  of  her  maritime  commerce.  And  the  price 
paid  for  so  great  a  boon  would  be  the  surrender  of  a  weapon  that 
might  easily  oreak  in  her  hand,  while  she  retained  in  full  use  a  much 
more  potent  one. 

"If  innocent  sea-borne  commerce  were  once  freed  from  liability 
to  capture,  there  would  be  little  likelihood  of  a  return  to  present 
conditions.  Everywhere  commercial  interests  would  be  strongly  and 
actively  in  favor  of  the  new  rule.  Great  Britain,  the  power  that  has 
most  to  lose  by  a  relapse,  need  not  fear  that  her  enemy  in  a  great 
maritime  struggle  would  suddenly  take  to  seizing  her  harmless  mer- 
chantmen. Reputable  powers  will  not  dishonor  their  signatures  to 
recent  international  agreements,  and  all  powers,  reputable  and  dis- 
reputable alike,  will  find  excellent  reasons  for  keeping  the  particular 
agreement  in  question.  No  maritime  and  commercial  state  would 
dare  to  flout  the  merchants  of  all  nations.  Great  Britain  do^  about 
half  the  carrying  trade  of  the  world.  Everjr  individual  who  sends 
goods  to  sea  under  her  flag  would  be  directly  interested  in  the  safety 
of  her  vessels.  If  this  was  threatened,  neutral  governments  would 
be  forced  by  the  pressure  of  public  opinion  to  interfere  with  pointed 
remonstrances,  and  the  British  navy  would  be  ordered  to  retaliate  by 
vigorous  reprisals.  In  a  very  little  time  the  rash  and  faithless 
aggressor  would  find  himself  compelled  to  respect  the  rule  he  had 
attempted  to  violate.  The  suggestion  that  the  grant  of  the  immunity 
we  aavocate  would  lead  to  a  great  stretching  of  the  law  of  contra- 
band and  blockade,  in  order  to  make  enemy  vessels  amenable  under 
one  head  or  the  other,  has  been  deprived  of  force  by  the  Declaration 
of  London  of  1909.  Its  provisions  bid  fair  to  become  the  established 
law  of  the  civilized  worla ;  and  if  this  prospect  is  realized,  the  present 
uncertainties  will  vanish,  and  a  set  oi  clear  and  consistent  rules  will 
be  substituted  for  divergent  doctrines  and  disputed  practices. 

"Our  conclusion  then  is  that  on  the  whole  the  proposed  change 
would  be  beneficial.  It  would  certainly  decrease  the  area  of  destruc- 
tion, no  mean  achievement*  in  an  age  tnat  is  about  to  add  warfare  in 
the  air  to  warfare  on  land  and  warfare  at  sea.  That  it  would  in- 
crease the  length  of  wars,  and  by  so  doin^  add  to  the  loss  and  misery 
.they  inflict,  we  have  seen  to  be  a  proposition  which  will  not  stand  the 
test  of  close  examination.  In  the  new  order  of  things  coasts  could 
still  be  blockaded,  contraband  of  war  captured,  and  assembling  trans- 
ports sfeized.  And  if  on  the  other  hand  some  diminution  of  naval 
forces  was  f oimd  to  be  possible  when  the  duty  of  protecting  ordinary 
conmierce  wad  no  longer  laid  on  them,  the  overburdened  nations 
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would  have  cause  to  rejoice.  To  save  from  destmction  an  innocent 
and  useful  species  of  private  property,  and  at  the  same  time  to  lessen 
the  burden  that  war  fixes  on  the  shoulders  of  industry,  would  be  a 
noble  task.  Let  us  hope  that  the  next  Hague  Conference  will  accom- 
plish it." 

Lawrence,  pp.  494-508. 

"The  Declaration  of  Paris  did  not  touch  upon  the  old  rule  that 
private  enemy  vessels  and  private  enemy  goods  thereon  may  be 
seized  and  appropriated,  and  this  rule  is,  therefore,  as  valid  as  ever, 
although  there  is  much  agitation  for  its  abolition.  In  1785  Prussia 
and  the  United  States  of  America  had  already  stipulated  by  article 
23  of  their  Treaty  of  Friendship  that  in  case  of  war  between  the 
parties  each  other's  merchantmen  shall  not  be  seized  and  appro- 
priated. Again,  in  1871  the  United  States  and  Italy,  bj  article  12 
of  their  Treaty  of  Commerce,  stipulated  that  in  case  of  war  between 
the  parties  each  other's  merchantmen,  with  the  exception  of  those  car- 
rying contraband  of  war  or  attempting  to  break  a  blockade,  shall  not 
be  seized  and  appropriated.  In  1823  the  United  States  had  already 
made  the  proposal  to  Great  Britain,  France,  and  Russia  for  a  treaty 
abrogating  the  rule  that  enemy  merchantmen  and  enemy  goods 
thereon  may  be  appropriated ;  but  Russia  alone  accepted  the  proposal 
under  the  condition  that  all  other  naval  Powers  should  consent. 
Again,  in  1856,  on  the  occasion  of  the  Declaration  of  Paris,  the 
United  States  endeavoured  to  obtain  the  victory  of  the  principle  that 
enemy  merchantmen  shall  not  be  appropriated,  making  it  a  condition 
of  their  accession  to  the  Declaration  of  Paris  that  this  principle 
should  be  recognised.  But  again  the  attempt  failed,  owing  to  the 
opposition  of  Great  Britain. 

"At  the  outbreak  of  war  in  1866,  Prussia  and  Austria  expressly 
declared  that  they  would  not  seize  and  appropriate  each  other's 
merchantmen.  At  the  outbreak  of  the  Franco-German  War  in  1870, 
Germany  declared  French  merchantmen  exempt  from  capture,  but 
she  changed  her  attitude  when  France  did  not  act  upon  the  same 
Knes.  It  should  also  be  mentioned  that  already  in  1865  Italy,  by 
article  211  of  her  Marine  Code,  enacted  that,  in  caee  of  war  with 
any  other  State,  enemy  merchantmen  not  carrying  contraband  ol 
war  or  breaking  a  blockade  shall  not  be  seized  and  appropriated, 
provided  reciprocity  be  granted.  And  it  should  further  be  men- 
tioned that  the  United  States  of  America  made  attempts  in  vain  to 
secure  immunity  from  capture  to  enemy  merchantmen  and  goods  on 
sea  at  the  First  as  well  as  at  the  Second  Hague  Peace  Conference. 

"  It  cannot  be  denied  that  the  constant  agitation,  since  the  middle 
of  the  eighteenth  century,  in  favour  of  the  abolition  of  the  rule  that 
private  enemy  vessels  and  goods  may  be  captured  on  the  High  Seae, 
might,  during  the  second  half  of  the  nineteenth  century,  have  met 
with  success  but  for  the  decided  opposition  of  Great  Britain.  Pub- 
lic opinion  in  Great  Britain  was  not,  and  is  not,  prepared  to  consent . 
to  the  abolition  of  this  rule.  And  there  is  no  doubt  that  the  aboli- 
tion of  the  rule  would  involve  a  certain  amount  of  danger  to  a  country 
like  Great  Britain  whose  position  and  power  depend  diiefly  upon  her 
navy.  The  poesibility  of  annihilating  an  enemy's  commerce  by  anni- 
hilating his  merchant  fleet  is  a  powerful  weapon  in  the  hands  of  a 
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great  naval  Power.  Moreover,  if  enemy  merchantmen  are  not  cap- 
tured, they  can  be  fitted  out  as  cruisers,  or  at  least  be  made  use  of  for 
the  transport  of  troops,  munitions,  and  provisions.  Have  not  sev- 
eral maritime  States  made  arrangements  with  their  steamship  com; 
panies  to  secure  the  building  of  their  Transatlantic  liners  according 
to  plans  which  make  these  merchantmen  easily  convertible  into 
men-of-war  ? 

"  The  argument  that  it  is  unjust  that  private  enemy  citizens  should 
suffer  through  having  their  propertjr  seized  has  no  weight  in  face  of 
the  probability  that  fear  of  the  annihilation  of  ite  merchant  fleet  in 
case  of  war  may  well  deter  a  State  intending  to  go  to  war  from  doing 
so.  It  is  a  matter  for  politicians,  not  for  jurists,  to  decide  whether 
Great  Britain  must  in  the  interest  of  self-preservation  oppose  the 
abolition  of  the  rule  that  sea-borne  private  enemy  property  may  be 
confiscated. 

"  However  this  may  be^  since  the  end  of  the  nineteenth  century  it 
has  not  been  the  attitude  of  Great  Britain  alone  which  stands  in 
the  way  of  the  abolition  of  the  rule.  Since  the  growth  of  navies 
among  continental  Powers,  these  Powers  have  learnt  to  appreciate 
the  value  of  the  rule  in  war,  and  the  outcry  against  the  capture 
of  merchantmen  has  become  less  loud.  To-day,  it  may  perhj^^ps  be 
said  that,  even  if  Great  Britain  were  to  propose  the  abolition  of  the 
rule,  it  is  probable  that  a  greater  number  of  the  maritime  States 
would  refuse  to  accede.  For  it  should  be  noted  that  at  the  Second 
Peace  Conference,  France,  Eufisia,  Japan,  Spain,  Portugal,  Mexico, 
Columbia,  and  Panama,  besides  Great  Britain,  voted  against  the 
abolition  of  the  rule.  And  there  is  noticeable  a  slow,  but  constant, 
increase  in  the  number  of  continental  publicists  who  oppose  the  abo- 
lition of  the  once  so  much  objected  to  practice  of  capturing  enemy 
merchantmen." 

OM)enlieiin,  toI.  2,  pp.  221-224. 

"  We  may  therefore  conclude  that  enemy  ships  and  enemy  goods 
on  board  them  are  now,  by  international  law,  the  only  enemy  prop- 
erty which,  as  such,  is  capturable  at  sea.  That  result  is  the  only  one 
conformable  to  principle,  for  the  assimilation  of  ships  to  territory 
is  now  sufficiently  established  to  make  it  no  longer  possible  to  ignore 
the  fact  that  the  invasion  of  a  neutral  ship,  which  is  not  reasonably 
believed  to  be  offending  against  any  law,  is  the  invasion  of  a)  field 
in  which  innocent  neutral  authority  is  exclusive. 

"  In  support  of  the  complete  exemption  of  enemy  property,  as  such, 
from  capture  at  sea  a  great  mass  of  public  opinion  is  enrolled,  and  a 
certain  amount  of  diplomatic  success  has  been  obtained.  It  was 
adopted  by  the  treatv  of  1785  between  the  United  States  and  Prussia^ 
and  again  by  that  or  commerce  in  1828  between  the  same  powers,  and 
by  the  treaty  of  commerce  between  the  United  States  and  Italy  in 
1871 ;  and  in  1823  Russia  was  willing  to  adopt  it  on  the  proposition 
of  the  United  States,  but  only  on  the  condition  that  all  other  naval 
powers  should  join  in  it.  Italy  adopted  it  for  herself  by  her  Marine 
Code  in  1865,  and  in  the  war  of  1866  Prussia,  Austria  and  Italy 
acted  on  it.  In  1870  Prussia  proclaimed  it  at  the  beginning  of  the 
war,  but  dropped  it  when  she  found  that  France  sto^  by  capture ; 
and  the  United  States  continue  to  carry  on  a  diplomatic  propaganda 
in  its  favour.     On  principle  we  must  say  that  the  capture  at  sea  of 
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enemy  property  as  such  is  a  militaiy  measure,  an  operation  of  war, 
and  that  its  defence  is  therefore  independent  of  the  mediaeval  doc- 
trine of  the  solidarity  of  sovereigns  and  states  with  ^heir  subjects, 
on  which  the  civil  courts  maintain  the  doctrines  of  Non-Intercourse 
and  even  perhaps  of  Confiscation.  Its  justification  must  lie  in  its 
effect  on  the  fortunes  of  a  war,  the  consideration  of  which  must  be 
preceded  by  that  of  the  legal  situation  of  enemy  persons  at 
sea.    ♦    ♦    ♦ 

"  War  is  not  a  game  or  an  ordeal,  in  which  two  nations  meet  to 
determine  a  difference  between  them  according  to  certain  rules.  It 
is  an  effort  by  each  of  two  nations  to  bend  the  other  to  its  will,  by 
all  the  means  in  its  power  which  do  hot  violate  neutral  rights  and  are 
not  ruled  out  as  inhuman.  One  such  means  is  to  isolate  its  enemy — 
to  cut  him  off  from  the  comfort  and  assistance  which  every  group 
of  men  derives  from  intercourse,  especially  commerce,  with  their 
fellow  men.  Not  to  mention  so  obvious  an  example  as  blockade, 
consider  what  happens  when  a  country  is  invaded.  Does  the  invader 
dream  of  allowing  the  population  of  the  part  which  he  has  not  yet 
occupied  to  employ  the  ports  which  he  has  occupied,  and  the  routes 
across  the  occupied  territory  leading  to  those  ports,  for  the  purpose 
of  continuing  its  commerce  with  third  countries,  and  bringing  back 
the  profits  of  that  commerce  to  strengthen  the  enemy  government 
which  still  maintains  itself  in  the  unoccupied  part?  Whatever  may 
be  the  precise  length  to  which  at  the  Conference  of  1907  it  was  in- 
tended to  carry  the  desire  (voeu)  no.  2  expressed  by  it,  common  sense 
assures  us  that  it  will  not  receive  so  fanciful  an  interpretation  as 
that.  If  not,  the  case  of  an  invader  preventing  the  occupied  enemy 
territory  from  being  made  the  vehicle  for  enriching  the  unoccupiea 
enemy  territory,  and  therefore  the  enemy  government,  by  commerce, 
is  on  all  fours  with  that  of  captures  maae  by  a  sea  power  in  order  to 
prevent  its  enemy  from  enriching  himself  by  maritime  commerce. 
The  latter  power  has  no  sovereignty  over  the  sea.  True,  but  neither 
has  an  invading  power  any  sovereignty  over  the  occupied  territory. 
Each  asserts  his  physical  superiority  in  a  region  in  which  he  en- 
counters no  neutral  right. 

"  Then,  as  to  the  arguments  specially  addressed  to  the  supposed  in- 
terest of  England,  the  damage  arising  from  the  capture  oi  British 
shipping  has  never  been  ^o  great  in  proportion  to  her  total  shipping 
as  that  suffered  by  her  enemies  in  proportion  to  theirs — it  would 
probably  be  less  in  the  altered  conditions  due  to  steam  navigation — 
it  loses  through  insurance  (and  this  is  an  argument  applicable  to 
all  other  countries  as  well  as  to  England)  most  of  its  character  as 
a  hardship  on  individuals,  and  might  be  still  more  equitably  appor- 
tioned among  the  people  if  the  state  accepted  the  liability  for  the 
losses,  as  was  recommended  by  the  Royal  Cfommission  on  the  Supply 
of  Food  and  Raw  Material  in  Time  of  War.  There  does  not  then 
seem  any  sufficient  reason  why  England  should  promote  the  im- 
munity of  private  property  at  sea  from  the  burden  of  military  neces- 
sity, which  lies  heavy  on  private  property  on  land  in  the  shape  of 
requisitions  and  contributions. 

"  But  the  subject  must  not  be  dismissed  without  noticing  some  of 
the  arguments  used  by  advocates  of  the  change.  One  is  that  since 
enemy  property  is  now  not  capturable,  as  such,  under  the  neutral 
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flag,  while  even  neutral  property  under  a  belligerent  flag  is  still  liable 
to  the  interruption  of  its  transit  bv  the  capture  of  the  ship,  the  pres- 
ent state  of  the  law  would  cause  the  carrying  trade  to  be  transferred 
from  England,  if  a  belligerent,  to  neutral  nations.  It  may  be  an- 
swered that  for  that  purpose  it  would  be  necessary  to  transfer  the 
shipping  itself,  which  French  prize  law  does  not  allow  to  be  done  in 
time  of  war,  while  British  prize  law  is  that  'the  circumstances  at- 
tending a  sale  are  severely  scrutinised,  and  a  transfer  is  not  held  to 
be  good  if  it  is  subjected  to  any  condition  or  even  tacit  imderetanding 
by  which  the  vendor  keeps  an  interest  in  the  vessel  or  its  profits,  a 
control  over  it,  a  power  of  revocation,  or  a  right  to  its  restoration  at 
the  conclusion  of  the  war.'  It  would  therefore  be  difficult  to  find  on 
short  notice  sufficient  capital  to  pay  for  a  safe  and  wholesale  transfer 
of  British  shipping,  and  the  delay  and  expense  caused  to  freighters 
by  ships  being  brought  in  for  adjudication  on  the  validity  of  the 
transfers  of  them  would  seriously  diminish  the  supposed  advantage 
to  such  freighters  of  entrusting  their  goods  to  alleged  neutral  bot- 
toms. Another  argument  is  derived  from  the  danger  to  the  supply 
of  food  and  raw  material  to  the  British  Isles  through  the  capture  at 
sea  of  enemy  property  as  such.  The  answer  is  that  the  abolition  of 
that  capture  would  almost  certainly  lead  to  our  supplies  of  food  and 
raw  material  being  attacked  through  a  straining  of  tne  laws  of  block- 
ade and  contraband,  and  that  whether  neutral  powers  resisted  such 
straining  would  depend  chiefljr  on  their  political  sympathy.  Neu- 
trals, however  they  may  complain  of  unwarrantable  interference  with 
their  commerce  by  belligerents,  have  seldom  interfered  on  that 
ground  as  long  as  they  could  persuade  themselves  that  the  war  would 
be  short.  Again,  some  jurists  argue  that  the  capture  of  enemy  ships, 
so  far  as  based  on  the  desire  of  preventing  them  and  their  personnel 
being  used  for  invasion  or  for  the  transport  of  a  force  to  a  seat  of 
war,  does  not  require  to  be  insisted  on  as  a  part  of  the  laws  of  war. 
because  it  can  always  be  done  when  needed  for  safety  by  virtue  or 
the  necessity  which  they  preach  as  overriding  all  laws.  My  objection 
to  that  view  of  necessity  has  been  stated.  If  and  so  long  as  cases 
can  be  foreseen  in  which  the  capture  and  detention  in  question  will 
be  indispensable,  the  right  should  in  my  opinion  be  preserved  as  one 
of  the  necessities  which  ought  to  be  provided  for  in  the  expression 

S'ven  to  the  laws  of  war,  and  not  accepted  as  an  indulgence  setting  a 
►lligerent  free  from  law.  Still  another  topic  urged  is  that,  if  enemy 
ships  must  be  brought  in,  they  ought  to  be  sequestrated  and  not  con- 
demned as  prize.  If  that  rule  were  laid  down  the  situation  of  private 
iroperty  would  be  much  better  at  sea  than  on  land,  where  receipts 
inoing  no  one  to  repayment  are  all  that  is  given  for  requisitions  and 
contributions.  But  if  the  shipowner  or  cargo-owner,  whose  trade 
brings  him  into  contact  with  the  hard  facts  of  war,  will  not  protect 
himself  by  insurance,  and- his  own  state  will  not  accept  any  responsi- 
bility for  his  losses,  it  is  ludicrous  to  expect  that  the  enemy  state 
wiU  show  such  care  for  him. 

"  The  Conference  of  1907  was  of  course  a  field  of  battle  for  those 
who  attack  the  existing  system  with  regard  to  private  enemy  prop- 
erty  at  sea,  either  radically  or  only  desiring  some  modification  of  it, 
and  as  being  more  interesting  than  any  single  opinion  I  will  notice 
the  proposals  made  at  the  Conference  in  the  order  in  which  they  were 
radical. 
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"  First  in  that  order,  as  most  radical,  stands  the  proposal  made  by 
Mr.  Choate  in  the  name  of  the  United  States,  that  all  private 
property  shall  be  exempt  from  capture  at  sea  except  under  the  laws 
of  contraband  and  blockade,  an  exception  which  may  here  be  stated 
once  for  all  as  made,  expressly  or  tacitly,  in  all  the  proposals  for  im- 
munity brought  forward  at  the  Conference.  This  proposal  received 
during  the  discussion  the  assent  in  general  terms  oi  the  German 
and  l^edish  delegates,  the  former  however,  the  fiaron  Marschall 
von  Bieberstein,  declaring  that  in  the  opinion  of  his  government 
the  laws  of  contraband  and  blockade  ought  to  be  first  settledj  and  the 
latter,  M.  Hammarskjold,  admitting  that  there  would  be  difficulties 
in  the  application  of  the  principle.  The  Danish  delegation  declared 
that  their  government  was  ready  to  recognise  the  principle  of  the 
inviolability  of  private  property  at  sea  if  it  should  obtam  the  ap- 
probation of  the  Conference,  but  that  if  the  time  had  not  arrived  for 
realising  that  humane  idea  by  common  accord,  they  would  assist  in 
the  adoption  of  measures  tending  to  limit  the  inconvenience  of  the 
existing  practice.  On  the  other  hand  the  delegates  of  Colombia  and 
Argentina  maintained  the  capture  of  enemy  property,  as  such,  as 
necessary  for  the  defence  of  powers  weaker  at  sea. 

"  Next  in  order  come  the  proposals  for  a  modification  of  the  right 
of  capture  made  in  the  names  of  Belgium  and  Brazil.  The  first 
clause  of  the  Belgian  proposal  laid  down  that  enemy  merchantmen 
and  enemy  goods  under  the  enemy  flag  can  be  captured  and  re- 
tained by  a  belligerent  only  subject  to  their  restitution  at  the  end  of 
the  war.  Other  clauses  gave  him  the  right  to  use  the  ships  and 
cargoes  for  military  purposes,  to  sell  the  ships  when  their  repair 
or  their  keep  would  be  out  of  proportion  to  their  value,  and  to  sell 
the  cargoes  if  perishable;  also  he  might  destroy  the  ships  if  the 
circumstances  or  the  approach  of  an  enemy  force  preventisd  his  carry- 
ing them  intra  praesidia.  At  the  end  of  hostilities  the  property  re- 
maining in  kind,  the  value  of  that  destroyed,  and  the  sale  monies 
were  to  be  restored  to  the  owners  by  the  captor's  state,  without  any 
indemnity  for  deprivation  of  enjoyment,  or  for  deterioration  not 
caused  by  grave  fault ;  but  that  state  might  shift  the  burden  to  the 
enemy  state  by  the  treaty  of  peace.  The  crews  of  the  captured  ships 
were  to  be  disembarked  as  soon  as  circumstances  permitted,  and  set 
free  on  their  engagement  not  to  serve  against  the  captor's  state  dur- 
ing the  wai,  which  engagement  was  to  be  respected  by  their  own 
government.  The  Brazilian  proposal  empowered  a  captor  to  destroy 
or  take  an  enemy  merchantman  or  all  or  any  part  of  her  cargo,  even 
neutral  cargo  if  the  ship  is  taken,  '  when  commanded  to  do  so  by  the 
most  imperious  exigencies  of  war,'  on  giving  to  the  captain  re- 
ceipts as  for  requisitions,  '  with  all  possible  details  for  ensuring  to 
the  interested  parties  their  right  to  a  just  indemnity.'  Since  the  re- 
ceipts which  the  Hague  laws  of  land  war,  even  as  amended  in  1907, 
require  to  be  given  for  requisitions  neither  express  nor  involve  a  lia- 
bility of  any  one,  while  it  must  be  very  difficult  to  put  any  real 
bounds  to  a  plea  of  imperious  exigency,  this  proposal,  considered 
with  regard  to  enemy  property,  was  far  more  favourable  to  the  cap- 
tor's state  than  the  Belgian  one.  Considered  wiili  regard  to  neutral 
cargo,  which  under  it  might  be  requisitioned  without  destroying  the 
ship,  it  was  contrary  to  the  Declaration  of  Paris.    But  in  another 
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resped;  the  Brazilian  proposal  was  very  favourable  to  the  captured 
and  their  state,  since  it  provided  for  the  crew  of  the  ship  destroyed  or 
taken  being  put  on  shore  in  a  neighbouring  pmt, 'with  the  resources 
necessary  for  their  return  to  their  country,'  but  did  not  provide  for 
their  not  serving  against  the  Captor's  state.  There  was  also  a  pro- 
posal made  by  the  Netherlands  delegation,  to  the  effect  that  the  cap- 
tor should  set  free  those  enemy  merchantmen  which  he  did  not  desire 
to  use  for  military  purposes,  delivering  to  them  a  passport  in  which 
it  should  be  declared  that  the  enemy  is  not  to  use  them  for  such 
purposes. 

"At  the  opposite  extreme  to  the  United  States  proposal  among 
those  submitted  was  the  French  one,  which  was  as  follows. 

"  Considering  that  if  tlie  positive  law  of  nations  still  admits  the  legitimacy 

of  the  right  of  capture  applied  to  private  enemy  property  at  sea,  it  is  eminently 

desirable  that,  until  an  understanding  as  to  its  suppression  can  be  arrived 

at  between   states,   its  exercise  should   be   subjected   to   certain   regulations 

(modalites)  : 

"  Considering  that  it  is  most  important  that,  conformably  to  the  modern  con- 
<?eption  of  war  which  ought  to  be  directed  against  states  and  not  against  indi- 
viduals, the  right  of  prize  should  appear  solely  as  a  means  of  coercion  practised 
by  one  state  against  another: 

"  That  in  that  order  of  ideas  all  individual  profit  to  the  agents  of  the  state 
who  exercise  the  right  of  prize  ought  to  be  excluded,  and  that  the  losses  in- 
curred by  individuals  through  captures  ought  to  fall  in  the  last  resort  on 
their  state: 

"  The  French  delegation  has  the  honour  to  propose  to  the  fourth  committee 
that  it  should  express  the  desire  (vocu)  that  states  which  shall  exercise  the 
right  of  capture  should  suppress  the  shares  of  prize  money  assigned  to  the 
<?rews  of  the  capturing  ships,  and  should  take  the  measures  necessary  in  order 
that  the  losses  caused  by  the  exercise  of  the  right  of  capture  may  not  fall  en- 
tirely on  the  individuals  whose  property  has  been  captured.     *     *     * 

"  The  proceedings  in  committee  do  not  seem  to  have  been  carried 
further  with  express  reference  to  private  enemy  property  at  sea, 
but  the  Conference,  at  a  full  sitting,  unanimouslj  expressed  its  de- 
sire (voeu,  no.  4)  that  the  preparation  of  regulations  relating  to  the 
laws  and  customs  of  naval  war  should  figure  in  the  programme  of 
the  next  Conference,  and  that  in  all  cases  the  powers  should  apply, 
as  far  as  possible,  to  war  by  sea  the  principles  of  the  Convention 
relating  to  tho  Laws  and  Customs  of  War  on  Land." 

Westlake,  vol.  2,  pp.  145-154. 

"  Eesolved  *  *  *,  that  it  is  the  sense  of  the  Congress  of  the 
United  States  that  it  is  desirable,  in  the  interests  of  uniformity 
of  action  by  the  maritime  states  of  the  world  in  time  of  war,  that 
the  President  endeavor  to  bring  about  an  understanding  among 
the  principal  maritime  powers  with  a  view  of  incorporating  into 
the  permanent  law  of  civilized  nations  the  principle  of  the  exemp- 
tion of  all  private  property  at  sea,  not  contraband  of  war,  from 
^.apture  or  destruction  by  belligerents." 

Joint  Resolution  of  April  28,  1904  (33  Stat,  592). 

"Akt.  37.  The  [Enemy]  Vessel  will  be  condemned,  as  also  will 
Enemy  cargo.  Neutral  cargo  will  be  free  (except  Contraband). 
The  fate  of  British  or  Allied  cargo  will  depend  upon  special  cir- 
cumstances." 

Naval  Prize  Law,  Holland. 
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"Art.  1.  The  special  objects  of  maritime  war  are :  The  capture  or 
destruction  of  the  military  and  naval  forces  of  the  enemy  ^    ♦    ♦    * 
and  of  his  maritime  commerce    *    *    *." 
United  States  Naval  War  Code,  1900. 

"10.  Enemy  ships,  with  the  exception  of  those  named  under  6^ 
are  subject  to  capture.     Concerning  enemy  public  vessels,  see  2. 
German  Prize  Rules,  1909. 

"  2.  You  [officers  commanding  naval  vessels]  are  likewise  required 
to  attack  all  enemy  merchant  vessels  that  you  meet  and  to  capture 
them." 

French  Naval  Regulations,  1912. 
Contra. 

"French  merchant- vessels  shall  not  be  subject  to  be  captured  or 
seized  as  prizes  of  war  by  vessels  of  the  Royal  Navy  of  the  Confedera- 
tion. This  rule  does  not  of  course  apply  to  those  vessels  which  would 
be  subject  to  capture  or  seizure  if  they  were  neutral  vessels." 

Decree  of  July  18,  1870,  of  King  of  Prussia,  British  State  Papers,  voL  60^ 
p.  923. 

Sir  William  Scott  in  the  case.of  the  Hope  (1  Dods.,  226)  said :  "  To 
exempt  the  property  of  enemies  from  the  effect  of  hostilities,  is  a  very 
high  act  of  sovereign  authority ;  if  at  any  time  delegated  to  persons 
in  a  subordinate  situation,  it  must  be  exercised  either  hj  those  who 
have  a  special  commission  granted  to  them  for  the  particular  busi- 
ness, and  who,  in  legal  language,  are  termed  mandatories^  or  by  per- 
sons in  whom  such  a  power  is  vested  in  virtue  of  any  official  situation 
to  which  it  may  be  considered  incidental.  It  is  quite  clear  that  no 
consul  in  any  country,  particularly  in  an  enemy's  country,  is  vested 
with  any  such  power  in  virtue  of  his  station.  '  Ei  rei  non  praepord^ 
tur;''  and  therefore  his  acts  relating  to  it  are  not  binding." 

Quoted  in  176  U.  S.,  568,  575. 
* 

In  the  case  of  the  Leucade  (1855)  (Spink's  Prize  Cases,  p.  2l7y 
Bentwich's  Leading  Cases,  p.  157),  Dr.  Lushington  said: — 

"  We  must  bear  in  mind  the  wide  difference  between  the  deten- 
tion of  a  vessel  under  the  colours  of  the  enemy  or  under  neutral 
flags.  The  destruction  of  a  vessel  under  hostile  colours  is  a  matter 
of  duty;  the  Court  may  condemn  on  proof  which  would  be  inad- 
missible or  wholly  irregular  in  the  instance  of  a  neutral  vessel. 
Indeed  the  bringing  to  adjudication  at  all  of  an  enemy's  vessel  is 
not  called  for  by  any  respect  to  the  right  of  the  enemy  proprietor 
when  there  is  no  neutral  property  on  board.    *    *    *  " 

In  the  case  of  the  Hallie  Jackson  (1861)  (Blatch.  1,  41,  42)  that 
was  engaged  in  trade  between  Savannah,  an  enemy  port,  and  Matan- 
zas,  a  neutral  port,  "  the  vessel  was  despatched  under  the  secession 
flag.  She  used  that  flag  on  her  voyage  out,  in  Matanzas  when  lying 
in  that  port,  and  on  her  return  voyage,  until,  apprehending  it  might 
be  perceived  by  United  States  vessels,  the  master  ordered  the  Ameri- 
can flag  to  be  substituted.  The  master,  on  the  approach  to  him  of 
the  capturing  vessel,  ordered  the  mate  to  conceal  the  secession  flag  on 
board  the  brig,  and  it  was  afterwards  found  on  board  the  brig  and 
given  up  to  the  captors.   These  facts  show  not  only  that  the  vessel  be- 
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longed  to  an  enemy,  but  his  purpose  to  navigate  her  as  such,  in  de- 
fiance of  the  laws  and  government  of  the  country  to  which  he  owed 
alle^ance. 

"The  doctrine  that  such  use  of  an  enemy's  fla^  is  a  mark  and  token 
of  her  real  ownership  is  strongly  maintained  in  the  English  prize 
court  (the  Yrow  Elizabeth^  5  C.  Rob.,  45:)  and  Sir  William  Scott 
declares  it  to  be  the  established  rule  of  law  that  a  Vessel  is  clothed 
with  the  character  of  the  flag  she  wears.  (Id.,  note.)  This  brig,^ 
when  she  sailed  from  Georgia,  and  when  she  was  seized,  was  thus 
plainly  enemy's  property,  and  she  was  properly  captured  as  prize 
of  war." 

In  the  case  of  the  Pedro  (1899)  (175  U.  S.  354)  it  was  argued  that 
the  vessel  "was  not  liable  to  capture  and  condemnation  because  British 
subjects  were  the  legal  owners  of  some  and  the  equitable  owners  of 
the  rest  of  the  stock  of  La  Compania  La  Flecha,  and  because  the  ves- 
sel was  insured  against  risks  of  war  by  British  imderwriters.  But 
the  Pedro  was  owned  by  a  corporation  incorporated  xmder  the  laws 
of  Spain ;  had  a  Spanish  registry ;  was  sailing  under  a  Spanish  flag 
and  a  Spanish  license ;  and  was  officered  and  manned  by  Spaniards. 
Nothing  is  better  settled  than  that  she  must,  imder  such  circum- 
stances, be  deemed  to  be  a  Spanish  ship  and  to  be  dealt  with  accord- 
ingly." 

Story  on  Prize  Courts  (Pratt's  Ed.)  60,  66,  and  cases  cited.  The  Friend- 
schafh  4  Wheat.  105 ;  The  Ariadne,  2  Wheat.  143 ;  The  Cheshire,  3  WaU. 
231 ;  Hall  Int.  Law,  169. 

During  the  Spanish- American  War,  1898,  an  enemy  merchant  ves- 
*  sel  was  seized  in  an  enemy  port,  and  used  by  the  United  States  army. 
Subsequent  to  the  war  the  private  owner  brought  suit  against  the 
United  States  to  recover  damages  for  such  use. 

The  Supreme  Court  (1904)  (194  U.  S.,  315)  held  that  such  use  of 
the  vessel  was  a  rightful  exercise  of  belligerent  power,  saying  that 
"  according  to  the  established  principles  of  public  law,  the  owners  of 
the  vessel,  being  Spanish  subjects.  Were  to  be  deemed  enemies,  al- 
though not  directly  connected  with  military  operations.  The  ves- 
sel was  therefore  to  be  deemed  enemy's  property.  It  was  seized  as 
property  of  that  kind,  for  purposes  of  war,  and  not  for  any  pur- 
pose of  gain." 

In  the  case  of  the  JvMette  (1904)  (2  Kuss-Jap.  Prize  Cases,  103)  a 
Russian  launch  in  harbor  of  Nagasaki,  owned  by  a  Russian  resident 
in  Nagasaki  was  captured  and  held  to  be  good  prize.  The  court 
said  "  that  the  owner  of  the  vessel  is  a  Russian  subject,  and  had  a  resi- 
dence in  the  Japanese  Empire  for  purposes  of  business.  But  as  he 
withdrew  from  the  Empire  to  Dalny  in  December  1903,  foreseeing 
the  outbreak  of  war  between  Japan  and  Russia,  he  is  an  enemy  person 
in  International  Law,  and  a  vessel  owned  by  him  is  enemy  property. 
As  the  vessel  flew  the  Russian  merchant  flag,  she  is  an  enemy  vessel 
for  this  reason  also.  And  as  an  enemy  vessel  may  be  lawfully  cap- 
tured in  time  of  war  at  any  place  except  within  neutral  waters, 
whether  such  vessel  is  a  harbour  or  ocean-going  vessel,  whether  she 
carries  contraband  of  war  or  not,  and  whether  or  not  she  has  been 
guilty  of  a  hostile  act,  the  capture  of  the  vessel  under  consideration, 
after  the  commencement  of  war  between  Japan  and  Russia,  is  law- 
ful, and  she  is  liable  to  condemnation." 
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The  Bohrik  (1904)  (2  Euss-Jap.  P.  C^  107)  was  an  enemy  mer- 
chant  vessel  engaged  on  a  commercial  trip  at  the  time  of  her  capture. 
The  lower  prize  court  of  Japan  held  her  to  be  a  good  prize.  An  ap- 
peal was  taken  to  the  higher  court  on  the  following  grounds;  first— 
*'The  Prize  Court  held  that,  although  the  inviolability  of  enemy 
private  property  on  land  is  a  generally  accepted  principle  of  existing 
International  Law,  yet  it  is  not  adopted  as  regards  en^ny  property  at 
sea  by  any  universally  recognised  rule  or  usage  of  International  Law. 
But  the  Italian  Maritime  Trade  Law  issued  in  1865  provided  for  the 
exemption  from  capture  of  the  merchant  vessels  of  a  hostile  power  in 
cases  where  reciprocity  was  given,  and  during  the  war  between  Prus- 
sia, Austria  and  Italy  in  1866  all  three  nations  strictly  observed  the 
rule,  and  not  a  single  merchant  vessel  was  captured.  At  the  begin- 
ning of  the  war  of  1870  between  France  and  Prussia,  Prussia  adopted 
the  principle  without  any  reference  to  reciprocity,  and  in  1870  Italy 
and  the  United  States  agreed  by  a  treaty  to  observe  the  rule  in  case 
of  war  occurring  between  them.  It  appears  from  these  facts  that 
although  this  rule  cannot  be  said  to  be  yet  recognised  by  all  coun- 
tries, nevertheless  it  is  inaccurate  to  say  that  it  is  not  adopted  as  a 
usage.  Again,  it  is  an  accepted  principle  of  International  Law  that 
hostile  acts  should  be  confined  to  the  belligerent  states,  and  should 
not  be  permitted  to  extend  to  the  injury  of  private  individuals,  and 
the  decision  of  the  Prize  Court  clearly  recognises  that  this  rule  is  at 
present  adopted  on  land.  No  logical  reason  exists  why  a  rule  already 
adopted  on  land  should  not  be  applied  to  the  sea.  Ii  a  principle  be 
equitable,  its  recognition  by  all  countries  is  not  essential  to  its  adop- 
tion in  time  of  war  by  one  country ;  it  is  the  natural  duty  of  a  civil- 
ised country  to  apply  the  principle  on  its  own  initiative  and  thus 
assist  its  progress  towards  general  recognition.  The  Japanese  Regu- 
lations relating  to  Capture  at  Sea,  relied  on  in  the  original  decision, 
are  not  worthy  of  the  least  consideration  from  the  Higher  Prize 
Court,  the  duty  of  which  is  to  apply  the  principles  of  International 
Law."    *     *     * 

In  sustaining  the  decision  of  the  lower  court  the  Higher  Prize 
Court  of  Japan  said  in  regard  to  the  first  ground  for  appeal : 

"First,. the  capture  by  one  belligerent  of  the  merchant  vessels  of 
the  enemy  is  approved  by  existing  International  Law.  Not  only  does 
no  treaty  exist  between  Russia  and  Japan  for  mutual  abstention  from 
making  maritime  captures  in  time  of  war,  but  both  Empires  have 
prepared  Prize  Regulations  and  laid  down  principles  with  regard  to 
the  capture  of  merchant  vessels  and  other  private  property  of  the 
enemy  at  sea.  As  regards  the  Italian  Maritime  Trade  Law,  the 
precedents  in  the  war  between  Prussia,  Austria,  and  Italy,  and  the 
treaty  between  Italy  and  the  United  States,  quoted  by  the  appellants, 
it  was  not  intended  absolutely  to  abolish  by  law  or  treaty  the  usage 
of  International  Law  permitting  the  capture  of  enemy  property  at 
sea  in  time  of  war^  and  there  is  no  law  or  treaty  which  does  not  de- 
mand, as  the  condition  on  which  a  country  abstains  from  attacking 
enemy  private  property  at  sea,  that  the  other  party  should  also  ab- 
stain, in  the  event  of  war  between  them,  from  capturing  private 
property  at  sea.  In  the  case  of  the  Franco-Prussian  war  indeed, 
Prussia,  at  the  beginning  of  the  war,  without  inaking  this  condition, 
declared  her  intention  not  to  attack  French  private  property  at  sea ; 
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but  as  France  did  not  follow  her  example,  but  followed  the  usage  of 
existing  International  Law  Prussia,  aiter  a  short  time,  changed  her 
practice,  and  captured  enemy  private  property  at  sea.  The  facts 
relied  on  by  the  appellants,  therefore,  afford  no  proof  that  the  prin- 
ciple of  the  inviolability  of  the  enemy  private  propertjr  at  sea  is 
adopted  as  a  usage  of  existing  International  Law  recognised  by  all 
countries.  It  is  the  duty  of  a  Prize  Court,  in  deciding  the  legality  of 
a  capture  at  sea,  to  follow  the  rules  and  usages  of  International  Law, 
and  the  laws  of  its  own  country.  Even  if  it  be  in  accordance  with 
public  rectitude  and  the  duties  of  man  to  adopt  the  rule  of  the  in- 
violability of  enemy  private  property  at  sea  as  well  as  on  land,  never- 
theless not  only  has  no  treaty  been  made  between  the  belligerents  with 
regard  to  the  application  of  this  principle  at  sea,  nor  has  it  been  recog- 
nised by  the  world,  but  also  there  are  provisions  on  the  subject  in  the 
rules  and  precedents  of  International  Law  and  the  laws  of  Japan, 
and  it  is  impossible  for,  and  contrary  to  the  duty  of,  a  Prize  Court 
to  follow  such  principles  in  deciding  as  to  the  legality  of  a  capture 
at  sea.  Therefore,  the  decision  of  the  Yokosuka  Prize  Court,  declar- 
ing the  capture  of  the  Bohrik  to  be  legal,  on  the  ground  that  the  rule 
as  to  the  mviolability  of  enemy  private  property  is  not  held,  by  the 
principles  and  usages  of  International  Law  as  recognised  by  all  coun- 
tries, to  extend  to  the  sea,  and  that  this  view  is  also  adopted  in  the 
Imperial  Kegulations  relating  to  Capture  at  Sea,  was  correct." 

58541—18 5 
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Trading  with  the  public  enemy,  unless  with  the  permission 
of  the  government,  is  unlawful. — JSir  William  Scott  in  the 
''Hoop,''  1  C.  Roh.,  196. 

"  One  of  the  immediate  and  important  consequences  of  the  declara- 
tion of  war,  is  the  absolute  interruption  and  interdiction  of  all  com- 
mercial correspondence,  intercourse,  and  dealing  between  the  subjects 
of  the  two  countries.  The  idea  that  any  commercial  intercourse,  •or 
pacific  dealing,  can  lawfully  subsist  between  the  people  of  the  powers 
at  war,  except  under  the  clear  and  express  sanction  of  the  govern- 
ment, and  without  a  special  license,  is  utterly  inconsistent  with  the 
new  class  of  duties  growing  out  of  a  state  of  war."    ♦    *    * 

It  is  "  illegal  for  an  ally  of  one  of  the  belligerents,  and  who  carries 
on  the  war  conjointly,  to  have  any  commerce  with  the  enemy.  A  sin- 
gle belligerent  may  grant  licenses  to  trade  with  the  enemy,  and  dilute 
and  weaken  his  own  rights  at  pleasure,  but  it  is  otherwise  when  allied 
nations  are  pursuing  a  common  cause.  The  community  of  interests 
and  object  and  action  creates  a  mutual  duty  not  to  prejudice  that  joint 
interest;  and  it  is  a  declared  principle  of  the  law  of  nations,  founded 
on  very  clear  and  just  grounds,  that  one  of  the  belligerents  may  seize 
and  inflict  the  penalty  of  forfeiture  on  the  property  of  a  subject  of 
a  co-ally,  engaged  in  a  trade  with  the  common  enemy,  and  thereby 
affording  him  aid  and  comfort  whilst  the  other  ally  was  carrying  on 
a  severe  and  vigorous  warfare.  It  would  be  contraiy  to  the  implied 
contract  in  every  such  warlike  confederacy,  that  neither  of  the  bel- 
ligerents, without  the  other's  consent,  shall  do  any  thing  to  defeat 
the  common  object." 

Kent,  vol.  1.  pp.  75,  79,  80. 

"  One  of  the  immediate  consequences  of  the  commencement  of  hos- 
tilities is,  the  interdiction  of  all  commercial  intercourse  between  the 
subjects  of  the  States  at  war,  without  the  license  of  their  respective 
governments.  In  Sir  W.  Scott's  judgment,  in  the  case  of  The  Hoop, 
this  is  stated  to  be  a  principle  of  universal  law,  and  not  peculiar  to 
the  maritime  jurisprudence  of  England.  It  is  laid  down  by  Bynkers- 
hoek  as  a  universal  principle  of  law.  '  There  can  be  no  doubt,'  says 
that  writer,  '  that,  from  the  nature  of  war  itself,  all  commercial  in- 
tercourse ceases  between  enemies.  Although  there  be  no  special  inter- 
diction of  such  intercourse,  as  is  often  the  case,  commerce  is  forbidden 
by  the  mere  operation  of  the  law  of  war.  Declarations  of  war  them- 
selves sufficiently  manifest  it,  for  they  enjoin  on  every  subject  to 
attack  the  subjects  of  the  other  prince,  seize  on  their  goods,  and  do 
them  all  the  harm  in  their  power.  The  utility,  however,  of  mer- 
chants, and  the  mutual  wants  of  nations,  have  almost  got  the  better 
of  the  law  of  war,  as  to  commerce.  Hence  it  is  alternately  per- 
mitted and  forbidden  in  time  of  war,  as  princes  think  it  most  for  the 
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interests  of  their  subjects.  A  commercial  nation  is  anxious  to  trade, 
and  accoimnodates  the  laws  of  war  to  the  greater  or  lesser  want  that 
it  may  be  in  of  the  goods  of  others.  Thus,  sometimes  a  mutual  com- 
merce is  permitted  generally ;  sometimes  as  to  certaiin  merchandises 
only,  while  others  are  prohibited;  and  sometimes  it  is  prohibited 
altogether.  But  in  whatever  manner  it  may  be  permitted,  whether 
generally  or  specially,  it  is  always,  in  my  opinion,  so  far  a  suspen- 
sion of  the  laws  of  war ;  and  in  this  manner  there  is  partly  war  and 
partly  peace  between  the  subjects  of  both  countries.' 

"  It  appears  from  these  passages  to  have  been  the  law  of  Holland. 
Valin  states  it  to  have  been  the  law  of  France,  whether  the  trade  was 
attempted  to  be  carried  on  in  national  or  neutral  vessels;  and  it  ap- 
pears from  a  case  cited  (in  The  Hoop)  to  have  been  the  law  of 
Spain;  and  it  may  without  rashness  be  affirmed  to  be  a  general  prin- 
ciple of  law  in  most  of  the  countries  of  Europe.    *     *     *  " 

Sir  WiUiam  Scott  in  the  case  of  the  Hoop  "  notices  the  constant 
current  o^  decisions  in  the  British  Courts  of  Prize,  where  the  rule 
had  been  rigidly  enforced  in  cases  where  acts  of  Parliament  had,  on 
different  occasions,  been  made  to  relax  the  Navigation  Law,  and 
other  revenue  acts ;  where  the  government  had  authorized,  under  the 
sanction  of  an  act  of  Parliament,  a  homeward  trade  from  the  enemy's 
possessions,  but  had  not  specifically  protected  an  outward  trade  to 
the  same,  though  intimately  connected  with  that  homeward  trade, 
and  almost  necessary  to  its  existence ;  where  strong  claims,  not  merely 
of  convenience,  but  of  necessity,  excused  it  on  the  part  of  the  indi- 
vidual ;  where  cargoes  had  been  laden  before  the  war,  but  the  parties 
had  not  used  all  possible  diligence  to  countermand  the  voyage,  after 
the  first  notice  of  hostilities;  and  where  it  had  been  enforced,  not 
only  against  British  subjects,  but  also  against  those  of  its  allies  in 
the  war,  upon  the  supposition  that  the  rule  was  founded  upon  a 
universal  principle,  which  States  allied  in  war  had  a  right  to  notice 
apd  apply  mutually  to  each  other's  subjects. 

"  Such,  according  to  this  eminent  civilian,  are  the  general  prin- 
ciples of  the  rule  under  which  the  public  law  of  Europe,  and  the 
municipal  law  of  its  different  States,  have  interdicted  all  commerce 
with  an  enemy.  It  is  thus  sanctioned  by  the  double  authority  of 
public  and  of  private  jurisprudence:  and  is  founded  both  upon  the 
sound  and  salutary  principle  forbidding  all  intercourse  with  an 
enemy,  unless  by  permission  of  the  sovereign  or  State,  and  upon  the 
doctrine  that  he  who  is  hostis- — who  has  no  persona  standi  in  judicio^ 
no  means  of  enforcing  contracts, — cannot  make  contracts,  unless  by 
such  permission. 

"  The  same  principles  were  applied  by  the  American  courts  of  jus- 
tice to  the  intercourse  of  their  citizens  with  the  enemy,  on  the  break- 
ing out  of  the  late  war  between  the  United  States  and  Great  Britain. 
A  case^  occurred  in  which  a  citizen  had  purchased  a  quantity  of 
goods  within  the  British  territory,  a  longtime  previous  to  the  declara- 
tion of  hostilities,  and  had  deposited  them  on  an  island  near  the  fron- 
tier ;  upon  the  breaking  out  of  hostilities,  his  agents  had  hired  a  ves- 
sel to  proceed  to  the  place  of  deposit,  and  bring  away  the  goods ;  on 
her  return  she  was  captured,  and,  with  the  cargo,  condemned  as  prize 

iThe  Rapid,  8  Cranch,  155. 
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0f  war.  It  was  contended  for  the  claimant  that  this  was  not  a  trad- 
ing, within  the  meaning  of  the  cases  cited  to  support  the  condcnma- 
tion ;  that,  on  th^  breaking  out  of  war,  every  citizen  had  a  right,  and 
It  was  the  interest  of  the  community  to  permit  its  members,  to  with- 
draw property  purchased  before  the  war,  and  lying  in  the  enemy's 
country.  But  the  Supreme  Court  determined,  that  whatever  relaxa- 
tion of  the  strict  rights  of  war  the  more  mitigated  and  mild  prac- 
tice of  modern  times  might  have  established,  there  had  been  none  on 
this  subject..  The  universal  sense  of  nations  had  acknowledged  the 
-demoralizing  effects  which  would  result  from  the  admission  of  indi- 
vidual intercourse  between  the  States  at  war.  The  whole  nation  is 
embarked  in  one  common  bottom,  and  must  be  reconciled  to  one 
common  fate.  Every  individual  of  the  one  nation  must  acknowledge 
every  individual  of  the  other  nation  as  his  own  enemy,  because  he  is 
the  enemy  of  his  country.  This  being  the  duty  of  the  citizen,  what  is 
the  consequence  of  a  breach  of  that  duty  ?  The  law  of  prize  is  a  part 
of  the  law  of  nations.  By  it  a  hostile  character  is  attached,  to  trade, 
independent  of  the  character  of  the  trader  who  pursues  or  directs 
it.  Condemnation  to  the  captor  is  equally  the  fate  of  the  enemy's 
property,  and  of  that  found  engaged  in  an  anti-neutral  trade.  But  a 
citizen  or  ally  may  be  migaged  in  a  hostile  trade,  and  thereby  involve 
his  property  in  the  fate  of  those  in  whose  cause  he  embarks.  This 
liability  of  the  property  of  a  citizen  to  condemnation,  as  prize  of  war, 
may  likewise  be  accounted  for  on  other  considerations.  Every  thing 
that  issues  from  a  hostile  country  is,  prima  fqeie^  the  property  of  the 
enemy;  and  it  is  incumbent  upon  the' claimant  to  support  the  nega- 
tive of  the  proposition.  But  if  the  claimant  be  a  citizen,  or  an  ally, 
at  the  same  time  that  he  makes  out  his  interest  he  confesses  the  com- 
mission of  an  offence,  which,  imder  a  well-known  rule  of  the  munici- 
pal law,  deprives  him  of  his  right  to  prosecute  his  claim.  Nor  did 
this  doctrine  rest  upon  abstract  reasoning  only :  it  was  supported  by 
the  practice  of  the  most  enlightened,  perhaps  it  might  be  said,  of  all 
commercial  nations;  and  it  afforded  the  Court  full  confidence  in  their 
judgment  in  this  case,  that  they  found,  upon  recurring  to  the  records 
of  the  Court  of  Appeals  in  Prize  Causes,  established  during  the  war 
of  the  Revolution,  that,  in  various  cases,  it  was  reasoned  upon  as  the 
established  law  of  that  Court.  Certain  it  was,  that  it  was  the  law  of 
England  before  the  American  Revolution,  and  therefore  formed  a 
part  of  the  admiralty  and  maritime  jurisdiction  conferred  upon  the 
United  States  Courts  by  their  Federal  Constitution.  Whether  the 
trading,  in  that  case,  was  such  as,  in  the  eye  of  the  prize  law,  subjects 
the  property  to  capture  and  confiscation,  depended  on  the  legal  force 
of  the  term.  If  hy  trading^  in  the  law  of  prize,  were  meant  that  sig- 
nification of  the  term  which  consists  in  negotiation  or  contract,  the 
case  would  certainly  not  come  under  the  penalty  of  the  rule.  But 
the  object,  policy,  and  spirit  of  the  rule  are  intended  to  cut  off  all 
communication,  or  actual  locomotive  intercourse,  between  individuals 
of  the  States  at  war.  Negotiation  or  contract  had,  therefore,  no 
necessary  connection  with  the  offence.  Intercourse,  inconsistent  with 
actual  hostility,  is  the  offence  against  which  the  rule  is  directed; 
and  by  substituting  this  term  for  that  of  trading  with  the  enem/y^ 
an  answer  was  given  to  the  argument,  that  this  was  not  a  trading 
within  the  meaning  of  the  cases  cited.    Whether,  on  the  breaking 
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out  of  war,  a  citizen  has  a  right  to  remove  to  his  own  country,  with 
his  property,  or  not,  the  claimant  certainly  had  not  a  right  to  leave 
his  own  country  for  the  purpose  of  bringing  home  his  property  from 
an  enemy's  country.  As  to  the  claim  for  the  vessel,  it  was  held  to  be 
founded  upon  no  pretext  whatever;  for  the  undertaking  was  alto- 
gether voluntary  and  inexcusable. 

"  So,  where  hostilities  had  broken  out  and  the  vessel  in  question,^ 
with  a  full  knowledge  of  the  war,  and  unpressed  by  any  peculiar 
danger,  changed  her  course  and  sought  an  enemy's  port,  where  she 
traded  and  took  in  a  cargo,  it  was  determined  to  be  a  cause  of  con- 
fiscation. If  such  an  act  could  be  justified,  it  would  be  in  vain  to 
prohibit  trade  with  an  enemy.  The  subsequent  traffic  in  the  enemy's 
country,  by  which  her  return  cargo  was  obtained,  connected  itself 
with  a  voluntary  sailing  for  a  hostile  port;  nor  did  the  circimistance 
that  she  was  carried  by  force  into  one  part  of  the  enemy's  dominions, 
when  her  actual  destination  was  another,  break  the  chain.  The  con- 
duct of  this  ship  was  much  less  to  be  defended  than  that  of  The 
Rapid, 

"  So,  also,  where  goods  were  purchased  some  time  before  the  war, 
by  the  agent  of  an  American  citizen  in  Great  Britain,  but  not  shipped 
until  nearly  a  year  after  the  declaration  of  hostilities,  they  were  pro- 
nounced liable  to  confiscation.  Supposing^  a  citizen  had  a  right,  on 
the  breaking  ofit  of  hostilities,  to  withdraw  from  the  enemy's  country 
his  property,  purchased  before  the  war,  (on  which  the  Court  gave  no 
opinion,)  such  right  must  be  exercised  with  due  diligence,  and  within 
a  reasonable  time  after  a  knowledge  of  hostilities.  To  admit  a  citi- 
zen to  withdraw  property  from  a  hostile  country  a  long  time  after 
the  commencement  of  war,  upon  the  pretext  of  its  having  been  pur- 
chased before  the  war,  would  lead  to  the  most  injurious  consequences, 
and  hold  out  temptations  to  every  species  of  fraudulent  and  illegal 
traffic  with  the  enemy.  To  such  an  unlimited  extent,  the  right  could 
not  exist.^ 

"In  another  case,'  the  vessel,  owned  by  citizens  of  the  United 
States,  sailed  from  thence  before  the  war,  with  a  cargo  or  freight,  on 
a  voyage  to  Liverpool  and  the  north  of  Europe,  and  thence  back  to 
the  United  States.  She  arrived  in  Liverpool,  there  discharged  her 
cargo,  and  took  in  another  at  Hull,  and  sailed  for  Petersburg  under 
a  British  license,  granted  the  8th  of  June,  1812,  authorizing  the  ex- 
port of  mahogany  to  Russia,  and  the  importation  of  a  return  cargo 
to  England.  On  her  arrival  at  St.  Petersburg  she  received  news  of 
the  war,  and  sailed  to  London  with  a  Eussian  cargo,  consigned  to 
British  merchants;  wintered  in  Sweden,  and,  in  the  spring  of  1813, 
sailed  under  convoy  of  a  British  man-of-war  for  England,  where  she 
arrived  and  delivered  her  cargo,  and  sailed  for  the  United  States 
in  ballast,  under  a  Brtish  license,  and  was  captured  near  Boston 
liffht-house.  The  Court  stated,  in  delivering  its  judgment,  that, 
after  the  decisions  above  cited,  it  was  not  to  be  contended  that  the 
sailing  with  a  cargo  or  freight,  from  Russia  to  the  enemy's  country, 
after  a  full  knowledge  of  the  war,  did  not  amount  to  such  a  trading 
with  the  enemy  as  to  subject  both  vessel  and  cargo  to  condemnation, 
as  prize  of  war,  had  they  been  captured  whilst  proceeding  on  that 

1  The  Alexan6^,  8  Cranch.  169.  «  The  fif*.  Lawrencey  8  Cranch,  434. 

«  The  Joseph,  8  Cranch,  451. 


70  LAWS  OF  MABITIME  WABJTAHB. 

voyage.  The  alleged  necessity  of  undertaking  that  voyage  to  enable 
the  master,  out  of  the  freight,  to  discharge  his  expenses  at  St.  Peters- 
burg, countenanced,  as  the  master  declared,  by  the  opinion  of  the 
United  States  Minister  there,  that,  by  undertaking  such  a  voyage,  he 
would  violate  no  law  of  his  own  country ;  although  those  considera- 
tions, if  founded  in  truth,  presented  a  case  of  peculiar  hardship,  yet 
they  afforded  no  legal  excuse  which  it  was  competent  for  the  Court 
to  admit  as  the  basis  of  its  decision.  The  counsel  for  the  claimant 
seemed  to  be  aware  of  the  insufficiency  of  this  ground,  and  had  ap- 

Elied  their  strength  to  show  that  the  vessel  was  not  taken  in  delicto^ 
aving  finished  the  offensive  voyage  in  which  she  was  engaged  in  the 
enemy's  country,  and  having  been  captured  on  her  return  home  in 
ballast.  It  was  not  denied  that,  if  she  had  beei^  taken  in  the  same 
voyage  in  which  the  offence  was  committed,  she  would  be  considered 
as  still  in  delicto^  and  subject  to  confiscation;  but  it  was  contended 
that  her  voyage  terminated  at  the  enemy's  port,  and  that  she  was  on 
her  return,  on  a  new  voyage.  But  the  Court  said,  that  even  admit- 
ting that  the  outward  and  homeward  voyage  could  be  separated,  so 
as  to  render  them  two  distinct  voyages,  stiU,  it  could  not  be  denied 
that  the  termini  of  the  homeward  voyage  were  St.  Petersburjg  and 
the  United  States.  The  continuity  of  such  a  voyage  could  not  be 
broken  by  a  voluntary  deviation  of  the  master,  for  the  purpose  of 
carrying  on  an  intermediate  trade.  That  the  going  frbm  the  neutral 
to  the  enemy's  country  was  not  undertaken  as  a  new  voyage,  was  ad- 
mitted by  the  claimants,  who  alleged  that  it  was  undertaken  as  sub- 
sidiary to  the  voyage  home.  It  was,  in  short,  a  voyage  from  the 
neutral  country,  by  the  way  of  the  enemy's  country;  and,  conse- 
quently, the  vessel,  during  any  part  of  that  voyage,  if  seized  for  any 
conduct  subjecting  her  to  confiscation  as  prize  of  war,  was  seized 
m  delicto,^^ 

Wheaton,  pp.  392-400. 

"  In  the  Crimean  war,  the  rule  of  non-intercourse  with  the  enemy 
was  greatly  relaxed  by  the  belligerents;  but  it  was  done  by  orders 
and  proclamations  in  advance,  professedly  relaxing  a  rule  which 
otherwise  the  courts  of  prize  would  have  been  obliged  to  apply.  The 
Order  in  Council  of  15th  April,  1854,  permitted  British  subjects  to 
trade  freely  at  Russian  porte  not  blockaded,  in  neutral  vessels,  and 
in  articles  not  contraband,  but  not  in  British  vessels.  (London  Ga- 
zette, April  18,  1854.)  The  French  orders  were  to  the  same  effect. 
The  Russian  Declaration  of  19th  April  permits  French  and  English 
goods,  the  property  of  French  or  English  citizens,  to  be  imported  into 
Russia  iii  neutral  vessels.  (London  Gazette,  May  2,  1864.)  The 
French  and  Russian  Governments  allowed  private  communications, 
not  contraband  in  their  nature,  to  be  exchanged  between  their  sub- 
jects by  tele^aph.     (Courrier  des  Etats  Unis,  23d  July,  1855.) 

"  The  subject  is  not  touched  by  the  Declaration  of  taris  of  1856. 
The  Orders  in  Council  must  therefore  be  considered  as  a  special  re- 
laxation, adopted  from  reasons  of  policy  applicable  to  that  war,  and 
as  to  which  each  nation  must  judge  for  itself  in  any  future  war.  In 
the  debates  in  Parliament,  and  in  speeches  made  by  public  men  in  the 
commercial  cities,  as  well  as  in  the  memorials  of  merchants,  and  in 
contributions  to  the  press,  during  and  soon  after  the  Crimean  war, 
there  was  a  strong  disposition  evinced  to  have  all  trade  left  free,  and 
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to  confine  the  operation  of  wars  to  government  property  and  persons 
or  vessels  in  public  belligerent  employment.  It  was  said  that  the 
commerce  of  England  was  too  vast  to  be  protected  by  her  navy,  and 
that  she  would  lose  more  than  she  could  gain  in  a  contest  of  captures 
with  any  power ;  and  that,  if  direct  trade  with  enemies  was  not  per- 
mitted, the  only  result  would  be,  that  neutrals  would  carry  the  car- 
goes, and  the  belligerents  would  not  be  crippled  in  commerce  or  re- 
sources, except  as  to  the  employment  of  their  own  ships  and  sailors, — 
a  result  which  would  not  operate  to  the  advantage  of  England. 
The  argument  on  the  other  hand  was,  the  necessity  of  requiring  each 
citizen  to  follow  the  fortunes  of  his  country  in  war.  In  the  words  of 
Judge  Story,  in  The  Julia  (Cranch,  viii.  181),  'Can  an  American 
citizen  be  permitted  in  this  manner  to  carve  out  for  himself  a  neu- 
trality on  the  ocean  when  his  country  is  at  war?  Can  an  engagement 
be  legal  which  confirms  in  him  the  temptation  or  necessity  of  deeming 
his  personal  interests  at  variance  with  the  legitimate  objects  of  his 
government? '  Sir  E.  Palmer,  the  Attorney-General,  said,  'A  politi- 
cal war  and  a  commercial  peace  are  inconsistent ; '  and  he  presented 
cogently  the  necessity  of  having  it  understood  beforehand,  that  each 
citizen's  interest  should  be  involved  in  the  war,  and  liable  to  its  for- 
times,  as  a  means  of  carrying  home  a  serious  sense  of  responsibility 
to  all  classes  for  engaging  in  war,  as  well  as  a  means  of  making  war 
thorough  and  decisive,  and  therefore  short  and  of  more  rare  occur- 
rence. 

"  The  truth  is,  the  most  humane  and  often  the  most  efiicient  part 
of  war  is  that  which  consists  in  stopping  the  commerce  and  cutting 
oflf  the  material  resources  of  the  enemy.  If  cutting  oflp  our  commerce 
with  him,  and  his  with  us,  cripples  and  embarrasses  him,  it  must  be 
done.  Driving  his  general  commerce  from  the  sea,  and  blockading 
his  ports  to  keep  neutral  commerce  from  him,  must  diminish  his  re- 
sources, and  tend  to  coerce  him.  It  is  the  least  objectionable  part  of 
warfare.  It  takes  no  lives,  sheds  no  blood,  imperils  no  households ; 
has  its  field  on  the  ocean,  which  is  a  common  highway;  and  deals 
only  with  persons  and  property  voluntarily  embarked  in  the  chances 
of  war,  for  the  purpose  of  gain,  and  with  the  protection  of  insurance. 
War  is  not  a  game  of  strength  between  armies  or  fleets,  nor  a  compe- 
tition, to  kill  the  most  men  and  sink  the  most  vessels,  but  a  grand 
national  appeal  to  force,  to  secure  an  object  deemed  essential,  when 
every  other  appeal  has  failed.  The  purpose  of  using  force  is  to 
coerce  your  enemy  to  the  act  of  justice  assumed  to  be  necessary.  It 
is  hazardous  to  lay  down  absolute  rules  in  advance  for  all  nations, 
under  all  circumstances,  limiting  possible  means  of  coiercion.  Na- 
tions should  have  it  in  their  power  to  coerce  the  body  politic  they 
are  at  war  with,  by  a  coercion  applied  to  all  its  citizens  in  all  their 
interests,  and  to  identify  the  private  interests  of  each  of  their  own 
subjects  with  the  national  fortunes  in  the  war.  It  must  be  assumed 
that  the  war  is  a  national  act,  resorted  to  from  an  overpowering 
necessity  for  the  protection  of  all ;  and  those  responsible  for  it  must 
rememlJer,  that  the  extremities  to  which  it  may  reduce  a  nation,  and 
the  means  to  which  it  may  be  necessary  to  resort,  cannot  be  measured 
in  advance.  The  controlling  motive  of  every  citizen,  whether  com- 
batant or  non-combatant,  should  be  to  have  the  war  brought  to  a  close 
as  soon  as  possible,  and  to  do  all  that  is  necessary  to  that  end,  con- 
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sistently  with  humanity.  The  policy  of  exerting  this  or  that  legiti- 
mate mode  of  coercion  must  be  left  to  depend  on  the  circumstances 
of  each  case." 

Wheaton,  Dana's  note  No.  158,  pp.  400-402. 

License  to  Trade  With  the  Enemy. 

"It  is  not  unusual  *  *  *  for  a  belligerent  to  grant  to  its  own 
subjects  a  license  to  carry  on  a  certain  specified  trade  with  the  enemy, 
which,  if  the  other  party  allows  it,  becomes  a  safe  and  legitimate 
traffic.  It  is  common,  also,  for  the  subjects  of  one  belligerent  to  ob- 
tain such  a  license  from  the  other;  but,  of  course,  this  of  itself  will 
not  protect  them  against  the  laws  of  their  own  country."    *    *    * 

Such  a  license  "  being  an  exception  to  the  ordinary  rules  of  war,  is 
to  be  strictly  interpret^,  and  yet,  where  there  has  been  evident  good 
faith  in  following  it,  slight  deviations  will  not  be  noticed.  If  the  per- 
son, the  port  or  town,  the  kind  and  quality  of  the  goods,  the  limits  of 
time,  are  prescribed  in  the  license,  departures  from  its  terms  with  the 
exception  of  unavoidable  delay,  will  make  it  void.  Thus  it  has  been 
decided  that  a  license  to  neutral  vessels  becomes  void  when  hostile 
vessels  or  those  of  the  country  giving  the  license  are  substituted  for 
them;  that  a  license  to  import  will  not  cover  reexportation;  that  a 
license  prescribing  a  certain  course  of  navigation  is  avoided  by  vol- 
untary departure  from  such  course ;  that  a  license  to  sail  in  ballast  is 
forfeited  by  carrying  part  of  a  cargo,  or  to  import  certain  articles 
will  not  protect  other  articles,  not  named^  although  destined  for  a 
neutral  port,  or  again  to  proceed  to  a  certain  port  is  vitiated  by  call- 
ing at  an  interdicted  port  for  orders.  A  general  license  to  sail  to  any 
port  will  not  include  a  blockaded  one,  which  is  shut  by  higher  laws  of 
war.  A  license  although  it  has  expired  will  protect  in  case  of  un- 
avoidable hindrances.'  No  consul  and  no  admiral,  according  to  Eng- 
lish doctrine,  can  give  a  license,  which  is  a  high  act  of  sovereignty, 
without  authority  of  the  government.  A  license  protects  against  all 
cruisers  of  the  enemy,  but  not  against  any  action  of  the  country  to 
which  the  licensed  person  or  vessel  pertains." 
Woolsey,  pp.  194,  256. 

Property  and  Persons  Comprehended  Within  the  Term  **  Enemy." 

"Property  is  considered  to  be  necessarily  hostile  by  its  origin 
when  it  consists  in  the  produce  of  estates  owned  by  a  neutral  in  bellig- 
erent territory,  although  he  may  not  be  resident  there.  Land,  it  is 
held,  being  fixed,  is  necessarily  associated  with  the  permanent  inter- 
ests of  the  state  to  which  it  belongs,  and  its  proprietor,  so  far  from 
being  able  to  impress  his  own  character,  if  it  happens  to  be  neutral, 
upon  it  or  its  produce,  is  drawn  by  the  intimacy  of  his  association 
with  property  which  cannot  be  moved  into  identification  in  respect 
of  it  with  its  national  character.  The  produce  of  such  property 
therefore  is  liable  to  capture  under  all  circumstances  in  which  ene- 
my's property  can  be  seized. 

"  Property,  not  impressed  with  a  belligerent  character  by  its  ori- 
gin, and  belonging  to  a  neutral,  becomes  identified  with  a  belligerent 
by  being  subjected  wholly  to  his  control,  or  being  incorporated  into 
his  commerce.  Thus,  a  vessel  owned  by  a  neutral,  but  manned  by  a 
belligerent  crew,  commanded  by  a  belligerent  captain,  and  employed 
in  the  trade  of  a  belligerent  state,  is  deemed  to  be  a  vessel  of  the 
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country  from  which  she  navigates;  and  the  acceptance  of  a  pass  or 
a  license  from  a  belligerent  state,  or  the  fact  of  sailing  under  its  flag,, 
entails  the  same  consequences."    *     *    * 

"Although  the  national  character  of  a  place  and  its  inhabitants 
is  not  altered  by  military  occupation  on  the  part  of  an  enemy,  yet 
for  many  belligerent  purposes  they  are  necessarily  treated  as  hostile- 
by  their  legitimate  sovereign.  Thev  are  in  fact  under  the  control 
01  the  enemy,  and  to  treat  them  as  iriendly  would  be  to  relieve  him 
from  the  pressure  and  losses  of  war.  Trade  with  them,  consequently, 
is  subjected  to  the  same  restrictions  as  trade  with  the  enemy  and  his 
territory,  and  property  the  produce  of  the  country  or  belonging  to 
persons  domiciled  there  is  confiscable  under  the  same  conditions  as 
enemy's  property.  When,  for  example,  the  island  of  Santa  Cruz, 
was  captured  from  Denmark  by  the  British,  some  sugar  shipped 
from  there  on  board  an  English  ship  was  captured  by  an  American 
privateer,  and  was  condemned  as  British  property,  Chief  Justice 
Marshall  saying  that '  some  doubt  has  been  suggested  whether  Santa 
Cruz,  while  in  the  possession  of  Great  Britain,  could  properly  be 
considered  as  a  British  island.  But  for  this  doubt  there  can  be  no 
foundation,  although  acquisitions  made  during  war  are  not  con- 
sidered as  permanent,  until  confirmed  by  treaty,  yet  to  every  com- 
mercial and  belligerent  purpose  they  are  considered  as  part  of  the 
domain  of  the  conqueror,  so  long  as  he  retains  the  pos^ssion  and 
government  of  them.' 

"It  is  to  be  regretted  that  this  necessary  doctrine  has  been  used 
by  the  English  and  American  courts  to  cover  acts  which  it  does  not 
justify.  It  is  reasonable  that  property  which  has  become  hostile 
through  the  conquest  by  an  enemy  of  the  port  at  which  its  owners 
are  domiciled  shall  be  condemned ;  but  if  this  be  done,  no  good  cause 
can  be  shown  for  deciding  that  hostile  property  shall  not  become 
friendly  to  a  belligerent  state  from  the  moment  at  which  the  latter 
obtains  possession  of  the  port,  to  which  the  property  belongs.  Lord 
Stowell  ruled  otherwise.  A  vessel,  owned  by  merchants  residing  at 
the  Cape  of  Good  Hope,  was  captured  on  a  voyage  from  Batavia  to 
Holland.  The  voyage  was  begun  before  the  conquest  of  the  Cape  by 
the  English,  but  the  capture  was  effected  afterwards.  Lord  Stowell 
condemned  the  vessel  upon  the  ground^  which  would  not  have  been 
taken  up  in  the  inverse  case,  and  which,  the  change  of  character 
being  involuntary,  was  not  really  in  point,  that  the  ship,  'having 
sailed  as  a  Dutch  ship,  her  character  during  the  voyage  cojild  not 
be  changed.'  In  like  manner  an  English  vessel  was  condemned  dur- 
ing the  American  Civil  War  by  a  majority  of  judges  in  the  Supreme 
Court,  on  the  ground  that  *  the  occupation  of  a  city  by  a  blockading 
belligerent  does  not  terminate  a  public  blockade  of  it  previously 
existing;  the  city  itself  being  hostile,  the  opposing  enemy  in  the 
neig^hborhood,  and  the  occupation  limited,  recent,  and  subject  to  the 
vicissitudes  of  war.'  In  both  these  cases  the  essential  fact  was  lost 
sight  of  that  the  property  of  individuals  engaged  in  mercantile  acts 
is  confiscated,  not  because  they  are  personally  hostile  to  the  belliger- 
ent, but  because  they  are  members  of  the  enemy  state  or  closely  asso- 
ciate<l  with  it,  and  so  contribute  to  its  strength,  or  else  because  they 
are  doing  acts  inconvenient  to  the  belligerent.  So  soon  as  they  cease> 
in  whatever  maimer,  or  from  whatever  cause,  to  be  members  of  an 
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enemy  state,  or  to  be  associated  with  it,  or  so  soon  as  their  acts 
cease  to  be  inconvenient,  all  reason  for  the  confiscation  of  their 
property  falls  to  the  ground." 

Hall,  pp.  52a-524,  528-580. 
Property  Which  Has  Enemy  Character. 

"  It  is  an  Anglo-American  rule  that  *  the  possession  of  the  soil  does 
impress  upon  the  owner  the  character  of  tne  country,  as  far  as  the 
produce  of  that  plantation  is  concerned,  in  its  transportation  to  any 
other  country,  whatever  the  local  residence  of  the  owner  may  be ' ;  the 
consequence  being  that  '  the  produce  of  a  person's  own  plantation 
in  the  colony  of  the  enemy,  though  shipped  m  time  of  peace,  is  liable 
to  be  considered  as  the  property  of  the  enemy.'  The  produce  becomes 
safe  from  capture  when  sold  to  a  friend,  but  is  subject  to  capture  as 
long  as  it  remains  the  property  of  the  owner  of  the  soil.  This  is  only 
a  particular  application  of  the  doctrine  which  asserts  the  enemy 
character  of  property  connected  with  a  house  of  business  in  enemy 
territory,  for  agriculture  is  a  business,  though  it  is  sometimes  men- 
tioned as  a  special  rule  based  on  some  inherent  tie  between  the  soil 
and  its  produce.  If  during  the  war  the  other  belligerent  has  occupied 
the  locality  in  so  stable  a  manner  that  its  own  trade  with  it  is 
free,  notwithstanding  that  there  has  not  been*  cession  or  con- 
quest, a  third  power  at  war  with  the  occupying  belligerent  will  treat 
tne  locality  as  a  possession  of  its  enemy,  and  apply  the  rule  to  justify 
the  capture  of  its  produce  while  the  property  of  the  owner  who  is 
politically  its  friend." 

Westlake,  vol.  2,  pp.  174,  175. 

"Art.  38.  The  Commander  should  detain  any  British  Vessel  which 
he  may  meet  with  trading  with  the  Enemy,  unless  either : 

"  (1.)  He  is  satisfied  that  her  Master  was  pursuing  such  trade  in 
ignorance  that  war  had  broken  out,^  or 

"  (2.)  The  vessel  is  pursuing  such  trade  under  a  License  from  the 
British  Government.^  '^ 
Naval  Prize  Law,  Holland. 

"Art.  44.  The  Commander  will  be  justified  in  considering  a  British 
Vessel  as  trading  with  the  Enemy — 

"  1.  If  she  has  commenced  her  voyage  from  a  Hostile  port. 

"  2.  If  during  her  voyage  she  has  touched  at  a  Hostile  port  as  a  port 
of  call,  whether  she  has  actually  taken  cargo  on  board  thence  or  not.' 

"  3.  If  she  commenced  her  voyage,  having  a  Hostile  port,  either  cer- 
tainly or  according  to  contingencies,  for  her  port  of  destination  or 
port  of  call,  unless,  previous  to  the  time  when  she  is  met  with,  her 
Master  has  definitely  abandoned  the  intention  to  go  to  a  Hostile  port. 

"  4.  If  her  real  port  of  destination  is  Hostile,  though  her  immediate 
and  apparent  port  of  destination  is  Neutral.*" 
Naval  Prize  Law,  Holland. 

**^Ahhy,  5  C.  Rob.,  251." 

•*«floop,  1  C.  Rob.,  196." 

"  '  Jo8€f)h   8  Cr&ncli    545 

**^Jonae  'Pieter,  4  C*.  Rob.,  83,  which  case  however  turns  upon  the  ultimate  destination 
of  the  cargo,  and  the  absolute  prohibition  of  communication  with  the  Enemy,  direct  or 
Indirect.'  The  doctrine  of  *  continuous  voyages  *  will  be  more  fully  discussed  hereafter 
with  reference  to  Neutral  ships." 


LAWS  OP  MABITIME  WAKFAHB.  75 

"Akt.  45.  A  port  only  in  the  temporary  occupation  of  the  Enemy 
is  not  to  be  considered  a  Hostile  port."  ^ 

Naval  Prize  Law,  Holland. 

"Art.  46.  Trading,  properljr  so  called,  is  not  necessary  to  constitute 
the  offence,  for  which  mere  mtercourse  is  enough.  Thus  it  will  in 
general  be  no  excuse  that  the  Vessel  was  chartered  to  bring  back  to 
British  Territory  British  property  deposited  in  the  Enemy's  Terri- 
tory before  the  breaking  out  of  the  war,  if  the  Charter-party  was 
entered  into  with  knowledge  of  the  war.^ " 

N^val  Prize  Law,  Holland. 

"Art.  47.  Trading  with  the  Enemy  may  be  lawful  when  for  the 
benefit  of  aBritish  Fleet.' " 

Naval  Prize  Law,  Holland. 

"Art.  48.  The  Vessel  will  be  condemned,  as  will  Enemy  cargo. 
Neutral  cargo  (except  Contraband)  will  be  free.    The  fate  ot  British 
or  Allied  cargo  will  depend  on  special  circumstances." 
Naval  Prize  Law,  Holland. 

"Art.  49.  Vessels  owned  by  subjects  of  an  Ally  of  Great  Britain  in 
the  war  are  not  at  liberty,  any  more  than  British  Vessels,  to. trade 
with  the  Enemy  or  to  act  in  his  service;  and,  mutatis  mutandis^  the 
observations  in  this  Chapter  relative  to  British  Vessels  are  applicable 
to  Allied  Vessels  also.*  " 

Naval  Prize  Law,  Holland. 

"  24.  As  the  state  of  war  involves  the  prohibition  of  all  commer- 
cial relations  between  the  belligerent  nations  you  should  stop  French 
merchant  vessels  which,  unless  authorized  by  a  license,  try  to  violate 
this  prohibition  or  which,  with  still  greater  guilt,  seek  to  violate  a 
blockade  or  engage  in  the  transportation  of  troops,  official  dispatches 
or  contraband  of  war  for  the  account  of  the  enemy  or  for  an  enemy 
destination." 

"  25.  Captains  and  all  persons  suspected  of  complicity  should  be 
arrested  and  sent  to  the  nearest  French  judicial  authority  for  prose- 
cution if  need  be  under  Articles  77  et  seq.  of  the  Penal  Code. 

French  Naval  Regulations,  1912.  • 

In  the  case  of  the  Hooj>  (1799)  (1  C.  Eob.  196,  Bentwich  Leading 
Cases,  p.  161),  a  vessel  captured  while  enroute  to  an  English  port 
with  a  cargo  owned  by  British  merchants.  Sir  W.  Scott  said: — 
"  *  *  *  It  is  said  that  these  circumstances  compose  a  case  en- 
titled to  great  indulgence;  and  I  do  not  deny  it.  But  if  there  is  a 
rule  of  law  on  the  subject  binding  the  Court,  I  must  follow  where 
that  rule  leads  me ;  though  it  leads  to  consequences  which  I  may  pri- 
vately regret,  when  I  look  to  the  particular  intentions  of  the  parties. 

"In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  hj  which  all  trading  with  the  public 
enemy,  unless  with  the  permission  of  the  sovereign,  is  interdicted. 

"  1  OeraHmo,  11  Moore  P.  C.  100." 

"*8ee  the  American  cases:  Rapid,  8  Cranch,  155.     Alexa/nder,  ift.,  169;  but  see  the 
Ocean,  5  C.  Rob.,  91,  and  Dr.  Robinson's  note  to  this  case." 
**^  Madonna  delle  Grade,  4  C.  Rob.,  195." 
"  *  Ceres,  3  C.  Rob.,  79.     Nayade,  4  C.  Rob.,  251.     Neptunua  ,6  C.  Rob.,  403." 
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It  is  not  a  principle  peculiar  to  the  maritime  law  of  this  country;  it 
is  laid  down  by  Bynkershoek  as  a  universal  principle  of  law;  *Ex 
nature  belli  commercia  inter  hostes  cessare  non  est  dubitandum. 
Quamvis  nulla  specialis  sit  commerciorum  prohibitio,  ipso,  tamen  jure 
belli  commercia  esse  vetitajipsaeindicationesbellorum  satis  decarant,' 
&c.  He  proceeds  to  observe  that  the  interests  of  trade  and  the  neces- 
sity of  ODtaining  certain  commodities  have  sometimes  so  far  over- 
powered this  rule  that  different  species  of  traffic  have  been  permitted, 
front  e  re  aua^  suhditorumque  suorum  esse  censent  pHncipes  (Bynk., 
Q.  J.  P.  B.  1,  c.  3).  But  it  is  in  all  cases  the  act  and  permission  of 
the  sovereign.  Wherever  that  is  permitted,  it  is  a  suspension  of  the 
state  of  war  quo  ad  hoc.  It  is,  as  he  expresses  it,  pro  parte  sic  helium, 
pro  parte  pax  inter  subditos  utriusque  principes.  It  appears  from 
these  passages  to  have  been  the  law  of  Holland ;  Valin,  1,  iii.,  tit.  6, 
art.  3,  states  it  to  have  been  the  law  of  France,  whether  the  trade  was 
attempted  to  be  carried  on  in  national  or  in  neutral  vessels;  it  will 
appear  in  a  case  which  I  shall  have  occasion  to  mention.  The  Fortuna, 
to  have  been  the  law  of  Spain ;  and  it  may,  I  think,  without  rashness 
be  affirmed  to  have  been  a  general  principle  of  law  in  most  of  the 
countries  of  Europe. 

"  By  the  law  and  Constitution  of  this  country,  the  sovereign  alone 
has  the  power  of  declaring  war  and  peace.  He  alone  therefore  who 
has  the  power  of  entirely  removing  the  state  of  war,  has  the  power  of 
removing  it  in  part,  by  permitting^  where  he  sees  proper,  tnat  com- 
mercial intercourse  which  is  a  partial  suspension  oi  the  war.  There 
may  be  occasions  on  which  such  an  intercourse  may  be  highly  ex- 
pedient. But  it  is  not  for  individuals  to  determine  on  the  expe- 
diency of  such  occasions  on  their  own  notions  of  commerce,  and  of 
commerce  merely,  and  possibly  on  grounds  of  private  advantage  not 
very  reconcilable  with  the  general  interest  of  the  State.  It  is  for 
the  State  alone,  on  more  enlarged  views  of  policy,  and  of  all  circum- 
stances which  may  be  connected  with  such  an  intercourse,  to  deter- 
mine when  it  shall  be  permitted,  and  under  what  regulations.  In 
my  opinion,  no  principle  ought  to  be  held  more  sacred  than  that  this 
intercourse  cannot  siibsist  on  any  other  footing  than  that  of  the 
direct  permission  of  the  State.  Who  can  be  insensible  to  the  con- 
sequences that  might  follow,  if  every  person  in  a  time  of  war  had  a 
right  to  carry  on  a  commercial  intercourse  with  the  enemy,  and  under 
colour  of  that  had  the  means  of  carrying  on  any  other  species  of 
intercourse  he  might  think  fit?  The  inconvenience  to  the  public 
might  be  extreme;  and  where  is  the  inconvenience  on  the  other  side, 
that  the  merchant  should  be  compelled,  in  such  a  situation  of  the 
two  countries,  to  carry  on  his  trade  between  them  (if  necessary) 
under  the  eye  and  control  of  the  Government,  chargfed  with  the  care 
of  the  public  safety? 

"Another  principle  of  law,  of  a  less  public  nature,  but  equally 
general  in  its  reception  and  direct  in  its  application,  forbids  this  sort 
of  communication  as  fundamentally  inconsistent  with  the  relation  at 
that  time  existing  between  the  two  countries;  and  that  is,  the  total 
inability  to  sustain  any  contract  by^  an  appeal  to  the  tribunals  of  the 
one  country  on  the  part  of  the  subjects  of  the  other.  In  the  law  of 
almost  every  country,  the  character  of  alien  enemy  carries  with  it  a 
disability  to  sue,  or  to  sustain  in  the  language  of  the  civilians  a 
persona  standi  in  judicio.    The  peculiar  law  of  our  own  country 
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applies  this  principle  with  great  rigour.  The  same  principle  is  re- 
ceived in  our  Courts  of  the  law  of  nations ;  they  are  so  far  British 
Courts  that  no  man  can  sue  therein  who  is  a  subject  of  the  enemy, 
unless  under  particular  circumstances  that  pro  hdc  vice  discharge 
him  from  the  character  of  an  enemy — such  as  his  coming  under  a 
flag  of  truce,  a  cartel,  a  pass,  or  some  other  act  of  public  authority 
that  puts  him  in  the  King's  peace  pro  hdc  vice.  But  otherwise  he  is 
totally  ex  lex^  even  in  the  case  of  ransoms  which  are  contracts,  but 
contracts  arising  ex  jure  helli,  and  tolerated  as  such,  the  enemy  was 
not  permitted  to  sue  in  his  own  proper  person  for  the  payment  of 
the  ransom  bill ;  but  the  payment  was  enforced  by  an  action  brought 
by  the  imprisoned  hostage  in  the  Courts  of  his  own  country ,*for  the 
recovery  of  his  freedom.  A  State  in  which  contracts  can  not  be  en- 
forced cannot  be  a  state  of  legal  commerce.  If  the  parties  who  are 
to  contract  have  no  right  to  compel  the  performance  of  the  contract, 
nor  even  to  appear  in  a  Court  of  justice  for  that  purpose,  can  there 
be  a  stronger  proof  that  the  law  imposes  a  legal  inability  to  contract? 
To  such  transactions  it  gives  no  sanction;  they  have  no  legal  exist- 
ence; and  the  whole  of  such  commerce  is  attempted  without  its  pro- 
tection and  against  its  authority.  Bynkershoek  expresses  himself 
with  great  force  upon  this  argument  m  his  first  book,  chapter  vii., 
where  he  lays  down  that  the  legality  of  commerce  and  the  mutual 
use  of  Courts  of  Justice  are  inseparable;  he  says  that  cases  of  com- 
merce are  undistinguishable  from  cases  of  any  other  species  in  this 
respect :  *  Si  hosti  semel  permittas  actiones  execere,  difficile  est  dis- 
tinguere  ex  qua  causS.  onuntur,  nee  potui  animadvertere  illam  dis- 
tinctionem  usu  fuisse  servatam.' 

"  Upon  these  and  similar  grounds  it  has  been  the  established  rule 
of  law  of  this  Court,  confirmed  by  the  judgment  of  the  Supreme 
Court,  that  a  trading  with  the  enemy,  except  under  a  royal  license, 
subjects  the  property  to  confiscation :  and  the  most  eminent  persons 
of  the  law  sitting  in  the  Supreme  Court  have  uniformly  sui^ained 
such  judgments.    ♦    ♦    ♦ 

"  I  omit  many  other  cases  of  the  last  and  the  present  war  merely 
on  this  ground,  that  the  rule  is  so  firmly  established  that  no  one  case 
exists  which  has  been  permitted  to  contravene  it-f or  I  take  upon 
me  to  aver  that  all  cases  of  this  kind  which  have  come  before  that 
tribunal  have  received  a  uniform  determination.  The  cases  which  I 
have  produced  prove  that  the  rule  has  been  rigidly  enforced ;  where 
Acts  of  Parliament  have  on  different  occasions  been  made  to  relax 
the  navigation  law  and  other  revenue  Acts;  where  the  Government 
has  authorized,  under  the  sanction  of  an  Act  of  Parliament,  a  home- 
ward trade  from  the  enemy's  possession,  but  has  not  especially  pro- 
tected an  outward  trade  to  the  same,  though  intimately  connected 
with  that  homeward  trade,  and  almost  necessary  to  its  existence  j  that 
it  has  been  enforced  where  strong  claim,  not  merely  of  convenience, 
but  almost  of  necessity,  excused  it,  on  behalf  of  the  individual ;  that 
it  has  been  enforced  where  carriages  have  been  laden  before  the  war, 
but  where  the  parties  have  not  used  all  possible  diligence  to  counter- 
mand the  voyage  after  the  first  notice  of  hostilities ;  and  that  it  has 
been  enforced  not  only  against  the  subjects  of  the  Crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the  supposition  that  the 
rule  was  founded  on  a  strong  and  universal  principle,  which  allied 
1^  ^ates  in  war  had  a  right  to  notice  and  apply,  mutually,  to  each 
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other's  subjects.  Indeed  it  is  the  less  necessary  to  produce  these 
cases,  because  it  is  expressly  laid  down  by  Lord  Mansfield,  as  I  un- 
derstand him,  that  such  is  the  maritime  law  of  England.  (Gist  v. 
Maspn,  IT.  R.,  86.)" 

The  Indian  Chief  (1801)  (3  C.  Rob.  12,  Scott,  588) :  The  court  said 
that  it  is  "the  common  principle  that  it  is  illegal  in  any  person 
owing  an  allegiance,  though  temporary,  to  trade  with  the  public 
enemy." 

The  Julia  (1814)  (8  Cranch,  181) :  "  The  ground  upon  which  trad- 
ing with  the  enemy  is  prohibited,  is  not  the  criminal  intentions  of  the 
parties  engaged  in  it,  or  the  direct  and  immediate  injury  to  the 
state,  ^he  principle  is  extracted  from  a  more  enlarged  policy,  which 
looks  to  the  general  interests  of  the  nations,  which  may  be  sacrificed 
under  the  temptation  of  unlimited  intercourse,  or  sold  by  the  cupidity 
of  corrupted  avarice.  In  the  language  of  Sir  William  Scott,  I  would 
ask,  '  Who  can  be  insensible  to  the  consequences  that  might  follow, 
if  every  person,  in  time  of  war,  had  a  right  to  carry  on  commercial 
intercourse  with  the  enemy,  and,  under  color  of  that  right,  had  the 
means  of  carrying  on  any  other  species  of  intercourse  he  might  think 
fit?  The  inconvenience  to  the  public  might  be  extreme;  and  where 
is  the  inconvenience  on  the  other  side,  that  the  merchant  should  be 
compelled,  in  such  a  situation  of  the  two  countries,  to  carry  on  his 
trade  between  them  (if  necessary)  under  the  eye  and  control  of  the 
government  charged  with  the  care  of  the  public  safety?'  Nor  is 
there  any  difference  between  a  direct  intercourse  through  the  medium 
of  a  neutral  port.  The  latter  is  as  strictly  prohibited  as  the  former. 
(The  Jonge  Pietre,  4  Eob.  65,  79.) 

"  It  is  argued,  that  the  cases  of  trading  with  the  enemy  are  not 
applicable,  because  there  is  no  evidence  of  actual  commerce;  and  an 
irresistible  presumption  arises  from  the  nature  of  the  voyage  to 
a  neutral  port,  that  no  such  trade  is  intended.  If  I  am  right  in 
the  position,  that  all  intercourse,  which  humanity  or  necessity 
does  not  require,  is  prohibited,  it  will  not  be  very  material  to 
decide,  whether  there  be  a  technical  commerce  or  not.  But  is  it 
clear,  beyond  all  doubt,  that  no  inference  can  arise  of  an  actual 
commerce?  The  license  is  issued  by  the  agents  of  the  British  gov- 
ernment, and,  I  must  presume,  under  its  authority.  It  is  sold  (as 
it  is  stated)  in  the  market;  and  if  it  be  a  valuable  acquisition,  the 
price  must  be  proportionate.  If  such  licenses  be  an  article  of  sale,  I 
beg  to  know,  in  what  respect  they  can  be  distinguished  from  the  sale 
of  merchandise  ?  If  purchased  directly  from  the  British  government, 
would  it  not  be  a  traffic  with  the  enemy :  If  purchased  indirectly,  can 
it  change  the  nature  of  the  transaction  ?  It  has  been  said,  that  if  pur- 
chased of  a  neutral,  the  trade  in  licenses  is  no  more  illegal  than  the 
purchase  of  goods  of  the  enemy  fabric,  bona  fide  conveyedto  neutrals. 
Perhaps,  this  may,  under  circumstances,  be  correct;  but  I  do  not 
understand  that  the  purchase  of  goods  of  enemy  manufacture,  and 
avowedly  belonging  to  an  enemy,  is  legalized  by  the  mere  fact  of  the 
sale  being  made  in  a  neutral  port.  The  goods  must  have  become 
incorporated  into  the  general  stock  of  neutral  trade,  before  a  bel- 
ligerent can  lawfully  become  a  purchaser.  If  such  licenses  be  a  legit- 
imate article  of  sale,  will  they  not  enable  the  British  government  to 
raise  a  revenue  from  our  citizens,  and  thereby  add  to  their  resources 
of  war  ?    Admit,  however,  that  they  are  not  so  sold,  but  are  a  measure 
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of  policy  adopted  by  Great  Britain  to  further  her  own  interests,  and 
ensure  a  constant  supply  of  the  necessaries  of  life,  either  in  or 
through  neutral  countries;  can  it  be  asserted,  that  an  American  citi- 
zen is  wholly  blameless,  who  enters  into  stipulations  and  engagements 
to  eflfect  their  purposes?  Is  not  the  enemy  thereby  relieved  from  the 
pressure  of  the  war,  and  enabled  to  wage  it  more  succssfully  against 
the  othei;  branches  of  the  same  commerce,  not  protected  by  this  in- 
dulgence? 

**lt  is  said,  that  the  case  of  a  personal  license  is  not  distinguish- 
able from  a  general  order  of  council  authorizing  and  protecting. all 
trade  to  a  neutral  country.  In  my  judgment,  they  are  very  dis- 
tinguishable. The  first  presupposes  a  personal  communication  with 
the  enemy,  and  an  avowed  intention  of  furthering  his  objects,  to  the 
exclusion  of  the  general  trade  by  other  merchants  to  the  same  coun- 
try; it  has  a  direct  tendency  to  prevent  such  general  trade;  and  re- 
lieves the  enemy  from  the  necessity  of  resorting  to  a  general  order  of 
protection;  it  contaminates  the  commercial  enterprises  of  the  favored 
individual  with  purposes  not  reconcilable  with  the  general  policy  of 
his  country ;  exposes  him  to  extraordinary  temptations  to  succor  the 
enemy  by  intelligence ;  and  separates  him  from  the  general  character 
of  his  country,  by  clothing  him  with  all  the  effective  interests  of  a 
neutral.  Now,  these  are  some  of  the  leading  principles  upon  which 
a  trade  with  the  enemy  has  been  adjudged  illegal,  by  the  law  of 
nations.  On  the  other  hand,  a  general  order  opens  the  whole  trade 
of  the  neutral  country  to  every  merchant.  It  pre-supposes  no 
incorporation  in  enemy  interests;  it  enables  the  whole  mercantile 
enterprise  of  the  country  to  engage  upon  equal  terms  with  the  traffic ; 
and  it  separates  no  individual  from  the  general  national  character. 
It  relaxes  the  rigor  of  war,  not  only  in  that  particular  trade,  but 
collaterally  opens  a  path  to  other  commerce.  There  is  all  the  differ- 
ence between  the  cases,  that  there  is  between  an  active  personal  co- 
operation in  the  measures  of  the  enemy,  and  the  merely  accidental 
aim  afforded  by  the  pursuit  of  a  fair  and  legitimate  commerce. 

"  In  the  purchase  or  gratuity  of  a  license  for  trade,  there  is  an 
implied  agreement  that  the  party  shall  not  employ  it  to  the  injury 
of  grantor ;  that  he  shall  conduct  himself  in  a  perfectly  neutral  man- 
ner, and  avoid  every  hostile  conduct.  I  say,  there  is  an  implied 
agreeinent  to  this  effect,  in  the  very  terms  and  nature  of  the  engage- 
ment. I  am  warranted  in  declaring  this,  from  the  uniform  construc- 
tion put  by  Great  Britain  on  the  conduct  of  her  own  subjects  acting 
under  licenses.  Can  an  American  citizen  be  permitted,  in  this  man- 
ner, to  carve  out  for  himself  a  neutrality  on  the  ocean,  when  his 
country  is  at  war?  Can  he  justify  himself  in  refusing  to  aid  his 
countrymen  who  have  fallen  into  the  hands  of  the  enemy  on  the 
ocean,  or  decline  their  rescue?  Can  he  withdraw  his  personal  serv- 
ices, when  the  necessities  of  the  nation  require  them?  Can  an  en- 
gagement be  legal,  which  imposes  upon  him  the  temptation  or 
necessity  of  deeming  his  personal  interest  at  variance  with  the  legiti- 
mate objects  of  his  government?  I  confess,  that  I  am  slow  to  believe, 
that  the  principles  of  national  law,  which  formerly  considered  the 
lives  and  properties  of  all  enemies  as  liable  to  the  arbitrary  disposal 
of  their  adversary,  are  so  far  relaxed,  that  a  part  of  the  people  may 
claim  to  be  at  peace,  while  the  residue  are  involved  in  the  desolations 
of  war. 
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"  The  existence  and  employment  of  such  a  license  affords  a  strong 
presumption  of  concealed  enemy  interest,  or  at  least,  of  ultimate  desti- 
nation for  enemy  use.  It  is  inconceivable,  that  any  government 
should  allow  its  protection  to  an  enemy  trade,  merely  out  of  favor  to 
a  neutral  nation,  or  to  an  ally,  or  to  its  enemy.  Its  own  particular 
and  special  interests  will  govern  its  policy;  and  the  quid  pro  quo  must 
materially  enter  into  every  such  relaxation  of  belligerent  rights.  It 
is,  therefore,  a  fair  inference,  either  that  its  subjects  partake  of  the 
trade,  under  cover,  or  that  the  property,  or  some  portion  of  the 
profits,,  finds  its  way  into  the  channel  of  the  public  interests. 

"  It  has  been  argued,  that  the  voyage  was  lawful  to  a  neutral  port, 
and  the  mere  use  of  a  license  cannot  cover  a  lawful  voyage  with  the 
taint  of  illegality.  This,  however,  is  assuming  the  very  point  in 
controversy.  It  is  not  universally  true,  that  a  destination  to  a  neutral 
port  gives  a  bona  fide  character  to  the  voyage.  If  the  property  be 
ultimately  destined  for  an  enemy  port,  or  an  enemy  use,  it  is  clear, 
that  the  interposition  of  a  neutral  port  will  not  save  it  from  condem- 
nation. (The  Jpnge  Pietre.  4  Rob.  65,  79.)  Suppose,  in  the  present 
case,  the  vessel  and  cargo  had  been  destined  to  Lisbon,  for  the  ex- 
press use  of  the  British  fleet  there,  could  there  be  a  doubt,  that  it 
would  have  been  a  direct  trade  with  the  enemy?  Whether  the  voy- 
age, therefore,  be  legal  or  not,  depends  not  merely  upon  the  destina- 
tion, but  the  ultimate  application  of  the  property,  or  the  ascertained 
intentions  of  the  party.  A  contract  to  carry  provisions  to  St.  Bar- 
tholomews, for  the  ultimate  supjply  of  the  British  West-India  Islands, 
would  be  just  as  much  an  infringement  of  the  law  of  war,  as  a  con- 
tract for  a  direct  transportation.  On  the  whole,  I  adopt,  as  a  sal- 
utary maxim  of  war,  the  doctrine  of  Bynkershoek  '  Vetatur  quoquo 
modo  hostium  utilitati  consulere.'  It  is  unlawful  in  any  manner  to 
lend  assistance  to  the  enemy,  by  attaching  ourselves  to  his  policy, 
sailing  under  his  protection,  facilitating  his  supplies,  and  separating 
ourselves  from  the  ccnnmon  character  of  our  country."  (See  also  to 
same  effect  the  Aurora^  8  Cranch,  208.) 

In  the  case  of  Amory  et  al  v.  M'Gregor  (1818)  (15  Johns.  (N.  Y.) 
28),  involving  questions  on  a  contract  covering  the  shipment  of  a 
cargo  of  goods  by  an  American  merchant  from  England  shortly  after 
the  declaration  of  war  between  the  United  States  and  Great  Britain 
in  1812  and  before  such  declaration  was  known  in  England,  will  be 
found  the  following  review  of  the  early  decisions  of  the  Supreme 
Court  of  the  United  States  on  the  question  of  trading  with  the 
enemy : — ^^  That  all  tradirig  with  an  enemy  is  illegal,  is  a  general  and 
well-settled  rule.  The  principle  is  recognized  and  sanctioned  as  well 
by  the  common  law  as  by  the  maritime  codes  of  all  European  nations. 
(8  Term.  Rep.  554.)  It  is  a  wise  and  salutary  rule;  but  it  would  re- 
quire the  most  direct  and  controlling  authority,  to  satisfy  my  mind, 
that  the  mere  act  of  withdrawing  goods  from  the  enemy's  countiy,  at  . 
the  breaking  out  of  a  war,  comes  within  the  reason  or  policy  of  the 
rule;  and  no  case  has  fallen  under  my  observation,  that  has  pressed 
the  principle  thus  far.  Several  cases,  in  the  Supreme  Court  of  the 
United  States,  have  been  referred  to,  as  containing  that  doctrine; 
but,  on  examination,  they  will  not  be  found  to  support  it.  The  case 
of  the  Rapid  J  (8  Crancn,  155),  has  been  relied  on,  as  one  of  the 
strongest.  But  that  case  was  essentially  different  from  the  present, 
and  decided  upon  a  verjr  distinct  principle.  Harrison,  the  claimant, 
wLo  %as  an  American  citizen,  had  purcnased  a  quantity  of  English 
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goods,  before  the  declaration  of  war,  and  deposited  them  on  a  small 
island,  belonging  to  the  English^  near  the  line  between  the  United 
Staies  and  Nova  Scotia;  and  after  the  declaration  of  war,  he  sent  a 
vessel,  licensed,  and  enrolled  for  the  cod  fishery,  and  brought  the 
goods  away,  which,  on  their  return,  were  captured  by  an  AToericam, 
privateer,  and  condemned,  in  the  Circuit  Court  ^of  Massachusetts^  for 
trading  with  the  enerwy.  On  appeal,  this  sentence  was  aflfcmed. 
Judge  Johnson,  in  delivering  the  opinion  of  the  Court,  expressly 
waives  giving  any  opinion  upon  the  point  now  under  consideration, 
although  in  very  strong  and  emphatic  language,  he  interdicts  all  in- 
tercourse with  the  enemy.  In  a  state  of  war,  he  says,  nation  is  known 
to  nation  only  by  their  armed  exterior,  each  threatening  the  other 
with  conquest  or  annihilation.  The  individuals,  who  compose  the 
belligerent  states,  exist,  as  to  each  other,  in  a  state  of  utter  occlusion. 
In  war,  every  individual  of  one  nation  must  acknowledge  every  indi- 
vidual of  the  other  nation  as  his  own  enemy.  Trading,  says  he,  does 
not  consist  in  negotiation,  or  contract,  but  tne  object,  policy  and  spirit 
of  the  rule  is,  to  cut  off  all  communication,  or  actug^l  locomotive  inter- 
course, between  individuals  of  the  belligerent  states.  Contract  has  no 
connection  with  the  offence.  Intercowrse^  inconsistent  vHth  actual 
hostility^  is  the  offence  against  which  the  operation  of  the  rule  is 
directed.  But,  af t^r  thus  nari:owing  all  intercourse,  he  says,  whether, 
on  the  breaking  out  of  a  war,  the  citizen  has  a  right  to  remove  to  his 
own  country,  with  Ids  property^  is  not  the  question  before  the  Court. 
Th^  clAmnant  had  no  right  to  leave  the  United  States^  for  the  purpose 
of  "bringing  home  his  property  from  an  enemy'^s  covrnPry.  This  was 
the  point  on  which  the  decision  turned.  So,  again,  in  the  case  of  the 
St,  Lawrence  (8  Cranch.  434),  the  Court  say  they  do  not  mean  to 
decide  on  the  right  of  an  American  citizen,  having  funds  in  England^ 
to  withdraw  them,  after  a  declaration  of  war,  or  as  to  the  latitude 
which  he  may  be  allowed  in  the  exercise  of  such  a  right,  if  it  exists. 
That  Judge  Story  did  not  mean  to  be  understood  as  deciding  this 
question,  in  the  case  of  the  Rapid^  is  evident  from  what  fell  from 
him  in  the  case  of  the  St,  La/wrence^  when  again  before  the  Court; 
(9  Cranch.  121.)  he  says,  that  it  is  not  the  intention  of  the  Court  to 
express  any  opinion,  as  to  the  right  of  an  America/ti  citizen,  on  the 
breaking  out  of  hostilities,  to  withdraw  his  property,  purchased  be- 
fore the  war,  from  an  enemy's  country.  Admitting  such  a  right  to 
exist,  it  should  be  exercised  with  due  diligence,  and  within  a  reason- 
able time  after  the  knowledge  of  hostilities. 

"  Thus,  it  will  be  seen,  that  this  question  never  has  been  decided 
in  the  Supreme  Court  of  the  United  States.  And,  from  tJie  guarded 
and  cautious  maimer  in  which  that  Court  has  reserved  itself,  upon 
this  partciular  question,  there  is  reason  to  conclude,  that  when  it  is 
distinctly  presented,  it  will  be  considered  as  not  coming  within  the 
policy  of  the  rule,  that  renders  all  trading  or  intercourse  with  the 
enemy  illegal. 

"  In  Hallet  &  Bowne  v.  Jenks  (3  Cranch,  219),  the  question  before 
the  Court  involved  the  inquiry,  as  to  what  circumstances  might  ex- 
cuse a  trading,  without  incurring  the  penalties  of  the  non-inter- 
course act  of  1798.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  Court,  observes,  that  even  if  an  actual  amd  general  war  had 
existed  between  this  country  and  Frofrwe^  and  the  plaintiff  had  been 
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driven  into  a  French  port,  a  part  of  his  cargo  seized,  and  he  had 
been  permitted  to  sell  the  residue,  and  purchase  a  new  cargo,  it  would 
not  have  been  deemed  si^ch  a  traffic  with  the  enemy,  as  would  vitiate 
the  policy  upon  such  new  cargo.  According  to  this  opinion,  an  actual 
trading  with  the  enemy  may,  under  such  circumstances,  be  deemed 
lawful.  Independent,  however,  of  this  general  question,  the  with- 
drawing of  the  goods  in  question,  may  very  fairly  be  considered  as 
falling  within  the  principle  settled  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  Thomas  Gibhons^  (8  Cranch.  421). 
It  was  there  held,  that  a  shipment  made,  even  after  a  knowledge  of  * 
the  war,  may  well  be  deemed  to  have  been  made  in  consequence  of  the 
repeal  of  the  orders  in  council,  if  made  within  so  early  a  period,  as 
would  leave  a  reasonable  presumption,  that  the  knowledge  of  that 
repeal  would  induce  a  suspension  of  hostilities  on  the  part  of  the 
United  States;  and  that  Congress  had  acted  upon  that  principle,  by 
the  act  of  the  2d  of  January^  1818  (ch.  149.)  and  fixed  the  time  (15 
ScTpt,  1812),  before  which  shipments  might  be  reasonably  made,  upon 
the  faith  of  that  presumption.  The  same  doctrine  is  again  recog- 
nized, and  more  liberally  applied,  in  the  case  of  the  Mary,  (9 
Cranch.  147).  The  shipment,  m  the  case  now  before  the  Court,  was 
on  the  21st  of  July,  and  before  the  declaration  of  war  was  known  in 
England,  From  this  view  of  the  case,  and  the  law  applicable  to  it, 
we  are  satisfied,  that  withdrawing  the  goods,  under  such  circum- 
stances, could  not  be  considered  an  illegal  act." 

In  the  case  of  The  Baigorry  (1864)  2  Wall.  474,  it  was  held  that 
both  ship  and  cargo,  owned  by  neutrals  resident  in  an  enemy  port, 
"were  liable  to  be  condemned  as  enemies'  property,  because  of  the 
employment  of  the  vessel  in  enemies'  trade,  and  because  of  the  attempt 
to  violate  the  blockade,  and  to  elude  visitation  and  search  by  the 
Bainhridge,'^^ 

In  the  case  of  the  5^m^^  Estenger  (1899)  (176  U.  S.  568,  Scott, 
621) ,  Mr.  Chief  Justice  Fuller  says :  "  The  claimant  asserted  and  the 
consul  denied  that  protection  to  the  voyage  was  extended  by  the  lat- 
ter. But  we  do  not  go  at  length  into  this  matter  because  we  think 
that  no  engagement  with  the  United  States  nor  any  particular  service 
to  the  United  States  was  made  out  in  that  connection,  and  so  far  as 
appears  the  vessel  was  captured  in  the*  ordinary  course  of  cruising 
duty  at  a  time  and  under  circumstances  when  her  liability  was  not  to 
be  denied.  Moreover,  a  United  States  consul  has  no  authority  by  vir- 
tue of  his  official  station  to  grant  any  license  or  permit  the  exemption 
of  a  vessel  of  an  enemy  from  capture  and  confiscation.  This  was  so 
held  by  Judge  McCalel3  in  Eogers  v.  The  Amado,  Newberry,  400,  in 
which  he  quotes  the  language  of  Sir  William  Scott  in  The  Hope^  1 
Dodson,  226,  229:  'To  exempt  the  property  of  enemies  from  the 
effect  of  hostilities,  is  a  very  high  act  of  sovereign  authority;  if  at 
any  time  delegated  to  persons  in  a  subordinate  situation,  it  must  be 
exercised  either  by  those  who  have  a  special  commission  granted  to 
them  for  the  particular  business,  and  who,  in  legal  language,  are 
termed  mandatories  or  by  persons  in  whom  such  a  power  is  vested  in 
virtue  of  any  official  situation  to  which  it  may  be  considered  inciden- 
tal. It  is  quite  clear  that  no  consul  in  any  country,  particularly  in  an 
enemy's  country,  is  vested  with  any  such  power  in  virtue  of  his  station. 
**  Ei  rei  non  pra^ponitur:^^  and  therefore  his  acts  relating  to  it  are 
not  binding.' 
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"  In  The  Joseph^  8  Cranch,  451,  the  vessel  was  condemned  for  trad- 
ing with  the  enemy,  and  it  was  held  that  she  was  not  excused  by  the 
necessity  of  obtaining  funds  to  pay  ih^  expenses  of  the  ship,  nor  by 
the  opinion  of  an  American  minister  expressed  to  the  master,  that  by 
undertaking  the  voyage  he  would  violate  no  law  of  the  United  States. 
The  court  said  that  these  considerations, '  if  founded  in  truth,  present 
a  case  of  peculiar  hardship,  yet  they  afford  no  legal  excuse  which  it 
is  competent  to  this  court  to  admit  as  the  basis  of  its  decision.' 

"  This  is  equally  true  of  the  case  before  us,  for  even  if  the  circum- 
stances may  have  justified  liberal  treatment,  that  can  not  be  permitted 
to  influence  our  decision.  It  belongs  to  another  department  of  the 
Government  to  extend  such  amelioration  as  appears  to  be  demanded 
in  particular  instances. 

"  Neither  the  case  Les  Cinq  Freres^  4  Lebau's  Nouveau  Code  des 
Prises,  63,  nor  that  of  The  maria^  6  C.  Rob.  201,  cited  by  counsel,  is 
in  point.  In  the  former,  the  Committee  of  Public  Safety  in  the  year 
3  of  the  French  calendar  of  the  Revolution  decreed  the  condemnation 
of  Les  Cinq  Freres  as  an  enemy's  vessel,  and  of  her  cargo,  although 
belonging  to  Frenchmen,  but  further  decreed  restitution  of  the  cargo 
or  its  value,  as  matter  of  ^ac^,  in  consideration  of  services  rendered 
by  the  claimants  in  furnishing  provisions  to  the  republic,  adding 
that  this  should  not  be  drawn  into  a  precedent.  The  latter  simply 
involved  the  interpretation  of  an  indulgence  specifically  granted  by 
the  British  Government." 

"In  the  only  prize-case  decided  during  the  South  African  War, 
The  Maahona^  the  Supreme  Court  in  the  Cape  condemned  the  British 
ship  and  the  cargo  of  JEnglish  merchants  destined  for  the  Transvaal, 
including  goods  consigned  to  domiciled  neutrals,  on  the  ground  that 
it  was  an  infringement  of  the  law  of  non-intercourse.  De  Villiers, 
C.  J.,  in  his  judgment,  said : 

"  'The  law  is  clear  that  one  of  the  immediate  consequences  of  the 
commencement  of  hostilities  is  the  interdiction  of  all  commercial 
intercourse  between  the  subjects  of  the  States  at  war  without  the 
license  of  their  respective  governments.  *  *  *  The  prohibition 
applies  to  all  persons  domiciled  within  the  hostile  State.  If  a  war 
breaks  out,  a  foreign  merchant,  carrying  on  trade  in  a  belligerent 
country,  has  a  reasonable  time  allowed  him  for  transferring  himself 
and  property  to  another  country.  If  he  does  not  avail  himself  of  the 
opportunity  he  is  treated,  for  the  purpose  of  the  trade,  as  the  subject 
of  the  Power  under  whose  dominion  he  carries  it  on  and  as  an  enemy 
by  those.with  whom  that  Power  is  at  war.' 

"  (Reported  in  Journal  of  Society  of  Comparative  LegiaUitian^ 
N.  S.,  vol.  ii,  1900,  pp.  826-7.) '' 
Bentwich,  Leading  Oases,  p.  165. 
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NEUTBAL  OB  ENEMY  CHABACTEB  OF  OWNEB. 

The  neutral  or  enemy  character  of  g^ods  found  on  board  an 
enemy  vessel  is  determined  by  the  neutral  or  enemy  char- 
acter of  the  owner. — Article  68^  Declaration  of  London^  1909. 

"  41.  As  regards  the  ownership  of  ffoods,  the  system  of  continental 
jurisprudence  is  to  apply  the  test  of  the  nationally  of  the  owner, 
while  British  practice,  followed  also  by  Japan,  the  Netherlands,  and, 
it  is  understood,  the  United  States,  attributes  neutral  or  enemy  char- 
acter to  property  according  as  the  owner  is  domiciled  for  the  pur- 
poses of  his  trade  or  business  in  a  neutral  or  enemy  country.  The 
principle  of  domicile  appears  to  His  Majesty's  Government  to  be  both 
sounder  and  ^ore  practical.  There  i^  a  good  deal  of  support  for  it 
in  the  works  of  writers  on  international  law,  and  even  the  French 
Government,  during  the  war  of  1870-1,  issued  a  notice  based  upon 
the  British  view,  although  the  principle  was  not  adopted  in  their 
prize  decisions.  His  Majesty's  Government  doubt  whether,  as  a  prac- 
tical matter,  the  interest  of  Great  Britain  would  be  materially  af- 
fected by  the  general  adoption  of  the  continental  rule  of  nationality. 
Enemy  property,  except  contraband,  is,  by  the  Declaration  of  Paris, 
exempt  from  seizure  when  on  board  neutral  vessels,  and  it  is  probable 
that  in  any  war  in  which  one  of  the  belligerents  had  a  decided  naval 
preponderance,  the  enemy's  mercantile  marine  would  be  speedily 
driven  from  the  seas,  and  that  consequently  opportunities  for  cap- 
turing enemy  property  on  board  enemy  ships  would  rapidly  disap- 
pear as  the  war  proceeded.  Whilst  therefore  His  Majesty's  Govern- 
ment consider  that  the  test  of  domicile  is  in  every  respect  preferable, 
they  do  not  think  the  principle  involved  is  of  such  importance  as  to 
make  insistence  upon  it  a  vital  matter.  Your  endeavour  should  ac- 
cordingly be  to  secure,  if  possible,  the  general  acceptance  of  the  test 
of  domicile,  but  not  to  take  a  determined  stand  on  its  maintenance, 
should  such  an  attitude  stand  in  the  way  of  reaching  any  agreement." 

Instructions,  Dec.  1,  1908,  from  Sir  Edward  Grey  to  Lord  Desart,  British 
delegate  to  the  London  Conference.  British  Parliamentary  Papers,  Misc. 
No.  4  (1909)   (Cd.  4554),  p.  32.. 

• 

"Under  head^  {h)  the  British  program  mentions  the  question 
whether  the  nationality  or  the  domicile  of  the  owner  should  be 
adopted  as  the  dominant  factor  in  deciding  whether  property  is 
enemy  property.  This  question  was  subjected  to  a  searching  examina- 
tion by  a  special  committee,  which  had  to  acknowledge  the  uncertainty 
of  actual  practice;  it  was  proposed  to  put  an  end  to  this  by  the 
following  provisions : 

"  The  neutral  or  enemy  character  of  goods  found  on  board  an  enemy  vessel  is 
determined  by  the  neutral  or  enemy  nationality  of  their  owner,  or,  if  he  is  of 


^  (h)  The  question  whether  the  nationality  or  the  domicile  of  the  owner  should  be 
adopted  as  the  dominant  factor  in  deciding  whether  property  la  enemy  property. 
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no  nationality  or  of  double  nationality  (i.  e.,  both  neutral  and  enemy),  by  his 
domicile  in  a  neutral  or  enemy  country;  provided  that  goods  belonging  to  a 
limited  liability  or  Joint  stock  company  are  considered  as  neutral  or  enemy 
according  as  the  company  has  its  headquarters  in  a  neutral  country." 

Unanimity  not  being  forthcoming,  these  provisions  remained  with- 
out effect." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"  Unlike  ships,  goods  have  no  individuality  of  their  own ;  their 
neutral  or  enemy  character  is  made  to  depend  upon  the  personal 
status  of  their  owner.  This  opinion  prevailed  after  an  exhaustive 
study  of  different  views,  which  inclined  toward  reliance  on  the 
country  of  origin  of  the  goods,  the  status  of  the  person  at  whose 
risk  they  are,  of  the  consignee,  or  of  the  consignor.  The  test  adopted 
in  article  58  appears,  moreover,  to  be  in  conformity  with  the  terms 
of  the  declaration  of  Paris,  as  also  with  those  of  the  convention  of 
The  Hague  of  the  18th  October,  1907,  relative  to  the  establishment  of 
an  international  prize  court,  where  the  expression  "  neutral  or  enemy 
property  "  is  used.    (Arts.  1,  3,  4,  8.) 

But  it  can  not  be  concealed  that  article  58  solves  no  more  than  a 
part  of  the  problem,  and  that  the  easier  part;  it  is  the  neutral  or 
enemy  character  of  the.  owner  which  determines  the  character  of  the 
goods,  but  what  is  to  determine  the  neutral  or  enemy  character  of  the 
owner?  On  this  point  nothing  is  said,  because  it  was  found  impos- 
sible to  arrive  at  an  agreement.  Opinions  were  divided  between 
domicile  and  nationality ;  no  useful  purpose  will  be  served  by  repro- 
ducing here  the  arguments  adduced  to  support  the  two  positions.  It 
was  hoped  that  a  compromise  might  have  been  reached  on  the  basis 
of  a  clause  to  the  following  effect : 

**  The  neutral  or  enemy  character  of  goods  found  on  board  an  enemy  vessel  is 
determined  by  the  neutral  or  enemy  nationaUty  of  their  owner,  or,  if  he  is  of  no 
nationality  or  of  double  nationality  (i.  e.,  both  neutral  and  enemy),  by  his  domi- 
cile in  a  neutral  or  enemy  country ; 

"  Provided  that  goods  belonging  to  a  limited  liability  or  joint  stock  company 
are  considered  as  neutral  or  enemy  according  as  the  company  has  its  head- 
quarters in  a  neutral  or  enemy  country." 

But  there  was  no  unanimity." 
General  report  of  drafting  committee  to  London  Naval  Conference. 

"32.  More  difficult  than  the  question  of  how  to  determine  the 
nationality  of  a  ship  was  that  of  deciding  the  enemy  or  neutral 
character  of  goods  on  board.  A  special  committee  of  the  Conference, 
on  which  all  the  delegations  were  represented,  was  at  work  for  a 
prolonged  period,  endeavoring  to  formulate  a  rule  on  this  subject 
which  could  be  accepted  by  all;  but  the  fundamental  differences 
underlying  the  systems  of  jurisprudence  which  rely  upon  the  cri- 
terion of  domicile  and  of  nationality  respectively,  proved  incapable 
of  being  bridged.  The  adherents  of  the  rival  systems  were  evenly 
divided  in  the  committee.  Having  regard  to  the  consideration  to 
which  attention  is  called  in  our  general  instructions,  that  the  prac- 
tical application  of  any  rule  on  the  subject  of  enemy  property  is 
bound  to  be  narrowly  restricted,  and  realizing^  that  any  definite 
settlement  would  probably  be  preferable  to  the  continued  uncer- 
tainty as  to  the  rules  which  the  International  Court  would  ap- 
ply on  this  subject,  we  were  disposed  to  make  a  concession  and 
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agree  to  the  adoption  of  the  principle  of  nationality,  if  unanimity 
could  be  attained  on  this  basis.  This  condition,  however,  was  not 
fulfilled,  as  the  Powers  were  not  all  prepared  to  accept  such  a  solu- 
tion. It  was  inevitable,  in  these  circumstances,  that  this  question 
also  should  remain  an  open  one.  Whilst  we  consider  this  to  be  a 
matter  for  sincere  regret,  we  do  not  fail  to  recognize  that,  if  the 
equal  division  of  votes  in  the  committee  of  the  Conference  may  serve 
as  some  indication  of  the  way  in  which  the  question  may  be  viewed 
generally  by  the  judges  of  the  International  Court,  it  is  by  no  means 
certain  that  they  will  not  eventually  adopt  the  principle  of  domicile." 

Report,  March  1,  1909,  of  the  British  Delegates  at  the  Naval  Conference 
to  Sir  Edward  Grey.  British  ParUamentary  Papers,  Misc.  No.  4  (1909) 
(Cd.  4554),  p.  100.  ^       i-    » 

Contra. 

"Art.  XV.  It  is  likewise  agreed  that,  in  the  case  where  the  neutral 
flag  of  one  of  the  contracting  parties  shall  protect  the  property  of 
the  enemies  of  the  other,  by  virtue  of  the  above  stipulation,  it  shall 
always  be  understood  that  the  neutral  property  found  on  board  such 
enemy's  vessels  shall  be  held  and  considered  as  enemy's  property, 
and  as  such  shall  be  liable  to  detention  and  confiscation,  except  such 
property  as  was  put  on  board  such  vessel  before  the  declaration  of 
war,  or  even  afterwards,  if  it  were  done  without  the  knowledge  of  it: 
but  the  contracting  parties  agree  that,  four  months  having  elapsed 
after  the  declaration,  their  citizens  shall  not  plead  ignorance  thereof. 
On  the  contrary,  if  the  flag  of  the  neutral  does  not  protect  the  enemy's 
property,  in  that  case  the  goods  and  merchandise  of  the  neutral  em- 
barked m  such  enemy's  ship  shall  be  free." 

Treaty  of  1828,  United  States  and  Brazil.  Treaties,  &c.,  of  United  States, 
Malloy,  vol.  1,  p.  138. 

Contra. 

"Art.  XVI.  It  is  likewise  agreed  that,  in  the  case  where  the  neutral 
flag  of  one  of  the  contracting  parties  shall  protect  the  property  of 
the  enemies  of  the  other,  by  virtue  of  the  above  stipulation,  it  shall 
always  be  understood  that  the  neutral  property  found  on  board  such 
enemy's  vessels  shall  be  held  and  considered  as  enemy's  property, 
and  as  such  shall  be  liable  to  detention  and  confiscation,  except  such 
property  as  was  put  on  board  such  vessel  before  the  declaration  of 
war,  or  even  afterwards,  if  it  were  done  without  the  knowledge  of  it; 
but  the  contracting  parties  agree  that,  two  months  having  elapsed 
after  the  declaration  of  war,  their  citizens  shall  not  plead  ignorance 
thereof.  On  the  contrary,  if  the  flag  of  the  neutral  does  not  protect 
the  enemy's  property,  in  that  case  the  goods  and  merchandise  of  the 
neutral  embarked  on  suth  enemy's  ship  shall  be  free." 

Treaty  between  United  States  and  Columbia,  1846.  Treateis,  &c.,  of  United 
States,  Malloy,  vol.  1,  p.  307. 

"Art.  51.  *  *  *  The  enemy  or  neutral  character  of  goods 
found  on  board  an  enemy  vessel  is  determined  by  the  enemy  or  the 
neutral  character  of  the  owner. 

"  Each  State  must  declare,  not  later  than  the  outbreak  of  hostilities, 
whether  the  enemy  or  neutral  character  of  the  owner  of  the  goods 
is  determined  by  his  place  of  residence  or  his  nationality." 
Institute  (1913),  p.  186. 
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^rational  Character  Acquired  by  Besldence  or  Mainteiiaiioe  of  Commercial  Estab- 
lishment. 

"  If  a  person  has  a  settlement  in  a  hostile  country  by  the  mainte- 
nance of  a  commercial  establishment  there,  he  will  be  considered  a 
hostile  character,  ahd  a  subject  of  the  enemy's  country,  in  regard  to 
his  commercial  transactions  connected  with  that  establishment.  The 
position  is  a  clear  one,  that  if  a  person  goes  into  a  foreign  country, 
and  engages  in  trade  there,  he  is,  by  law  of  the  nations,  to  be  con- 
sidered a  merchant  of  that  country,  and  a  subject  for  aU  civil  pur- 
poses j  whether  that  country  be  hostile  or  neutral;  and  he  cannot  be 
permitted  to  retain  the  privileges  of  a  neutral  character,  during  his 
residence  and  occupation  in  an  enemy's  country."    *    *     * 

It  has  been  held  by  the  courts  of  the  United  States  that  if  a  person 
"resides  in  a  belligerent  country,  his  property  is  liable  to  capture 
as  enemy's  property,  and  if  he  resides  in  a  neutral  cduntry,  he  enjoys 
all  the  privileges,  and  is  subject  to  all  the  inconveniences,  of  the 
neutral  trade.  He  takes  the  advantages  and  disadvantages,  what- 
ever they  may  be,  of  the  country  of  his  residence.  The  doctrine  is 
founded  on  the  principles  of  national  law,  and  accords  with  the 
reason  and  practice  of  all  civilized  nations."    *     *     * 

"  It  has  been  a  question  admitting  of  much  discussion  and  diffi- 
culty, arising  from  the  complicated  cnaracter  of  commercial  specula- 
tions, what  state  of  facts  constitutes  a  residence  so  as  to  change  or 
fix  the  commercial  character  of  the  party.  The  animus  manendi 
appears  to  have  been  the  point  to  be  settled.  The  presumption,  aris- 
ing from  actual  residence  in  any  place,  is,  that  the  party  is  there 
anvmo  m/mendi^  and  it  lies  upon  him  to  remove  the  presumption,  if 
it  should  be  requisite  for  his  safety.  If  the  intention  to  establish 
a  permanent  residence  be  ascertained,  the  recency  of  the  establish- 
ment, though  it  may  have  been  for  a  day  only,  is  immaterial.  If 
there  be  no  such  intention,  and  the  residence  be  involuntary  or  con- 
strained, then  a  residence,  however  long,  does  not  change  the  original 
character  of  the  party,  or  give  him  a  new  and  hostile  one.  But  the 
circumstances  requisite  to  establish  the  domicile  are  flexible,  and 
easily  accommodated  to  the  real  truth  and  equity  of  the  case.  Thus 
it  requires  fewer  circumi?tances  to  constitute  domicile  in  the  case  of 
a  native  subject,  who  returns  to  reassume  his  original  character, 
than  it  does  to  impress  the  national  character  on  a  stranger.  The 
qito  anvmo  is,  in  each  case,  the  real  subject  of  inquiry ;  and  when  the 
residence  exists  freely,  without  force  or  restraint,  it  is  usually  held 
to  be  complete,  whether  it  be  an  actual,  or  only  an  implied  residence. 

"When  the  residence  is  once  fixed,  and  has  communicated  a 
national  character  to  the  party,  it  is  not  divested  by  a  periodical 
absence,  or  even  by  occasional  visits  to  his  native  country.  Nor  is 
it  invariably  necessary  that  the  residence  be  personal,  in  order  to 
impress  a  person  with  a  national  character.  The  general  rule  un- 
doubtedly is,  that  a  neutral  merchant  may  trade  m  the  ordinary 
manner  to  the  country  of  a  belligerent,  by  means  of  a  stationed 
agent  there,  and  yet  not  contract  the  character  of  a  domiciled  per- 
son. But  ii  the  principal  be  trading,  not  on  the  ordinary  footing  of 
a  foreign  merchant,  but  as  a  privileged  trader  of  the  enemy,  such 
a  privileged  trade  puts  him  on  the  same  ground  with  their  own 
subjects,  and  he  would  be  considered  as  sufficiently  invested  with  the 
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national  character  by  the  residence  of  his  agent.  Sir  William  Scott, 
in  the  case  of  the  Anna  Oatharina-,^  applied  this  distinction  to  the 
case  of  a  neutral,  invested  with  the  privileges  of  a  Spanish  mer- 
chant, and  the  full  benefit  of  the  Spanish  character;  and  this  case 
has  been  followed  to  its  fullest  extent  in  this  country.  It  affords  a 
sample  of  that  piercing  and  unwearied  investigation  which  the 
courts  of  admiralty  have  displayed  in  unravelling  the  intricate 
process  hj  which  an  enemy's  trade  was  attempted  to  be  protected 
from  hostile  seizure,  and  in  the  application  of  sound  principles  of 
national  law  to  new  and  complex  cases.  On  the  same  ground  it  has 
been  decided,  that  an  American  consul-general  in  Scotland,  commit- 
ting his  whole  duty  to  vice-consuls,  was  deemed  to  have  lost  his 
neutral  character  by  engaging  in  trade  in  France;  and  it  is  well 
settled,  that  if  a  foreign  consul  carries  on  trade  as  a  merchant,  in 
an  enemy's  country,  his  consular  residence  and  character  will  not  pro- 
tect that  trade  from  interruption  by  seizure  and  condemnation  as 
enemy's  property. 

"A  national  character,  acquired  by  residence,  may  be  thrown  off  at 
pleasure,  by  a  return  to  the  native  country.  It  is  an  adventitious 
character,  and  ceases  by  non-residence,  or  when  the  party  puts  him- 
self in  motion  bona  fide,  to  quit  the  country  sine  animo  revertendi; 
and  such  an  intention  is  essential,  in  order  to  enable  the  party  to 
reassume  his  native  character.  In  the  case  of  the  Venus,  the  de- 
cisions of  the  English  courts  on  the  subject  of  national  character 
acquired  by  residence,  and  on  the  consequences  of  such  acquired 
character,  were  recognized  as  being  founded  on  sound  principles  of 

Eublic  law.  It  was  declared,  that  the  law  of  nations  distinguishes 
etween  a  temporary  residence  in  a  foreign  country  for  a  special 
purpose,  and  a  residence,  accompanied  with  an  intention  to  make  it 
the  party's  domicile,  or  permanent  place  of  abode;  and  that  the  doc- 
trine of  the  prize  courts,  and  the  common-law  courts  of  England, 
was  the  same  on  this  subject  with  that  of  the  public  jurists.  As  a 
consequence  of  the  doctrine  of  domicile,  the  court  decided,  that  if  a 
citizen  of  the  United  States  should  establish  his  commercial  domicile 
in  a  foreign  country,  and  hostilities  should  afterwards  break  out 
between  that  country  and  the  United  States,  his  property,  shipped 
before  knowledge  of  the  war,  and  while  that  domicile  continued, 
would  be  liable  to  capture,  on  the  ground  that  his  permanent  resi- 
dence had  stamped  him  with  the  national  character  of  that  country. 
The  hostile  character  was  deemed  to  attach  to  the  American  citieen 
only  in  respect  to  his  property  connected  with  his  residence  in  the 
enemy's  country ;  and  the  converse  of  the  proposition  was  also  true, 
that  the  subject  of  a  belligerent  state,  domiciled  in  a  neutral  country, 
was  to  be  considered  a  neutral  by  both  the  belligerents,  in  reference 
to  his  trade.  The  doctrine  of  enemy's  property,  arising  from  a  domi- 
cile in  an  enemy's  country,  is  enforced  strictly ;  and  equitable  quali- 
fications of  the  rule  are  generally  disallowed,  for  the  sake  of  pre- 
venting frauds  on  belligerent  rignts,  and  to  give  the  rule  more  pre- 
cision and  certainty. 

"  In  the  law  of  nations,  as  to  Europe,  the  rule  is,  that  men  take 
their  national  character  from  the  general  character  of  the  country  in 
which  they  reside ;  and  this  rule  applies  equally  to  America.    *    *    ♦ 

^  6  Rob..  161. 
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"National  character  may  be  acquired  in  consideration  of  the 
traffic  in  which  the  party  is  concerned.  If  a  person  connects  himself 
with  a  house  of  trade  m  the  enemy's  country,  in  time  of  war,  or 
continues  during  a  war  a  connection  formed  m  a  time  of  peace,  he 
cannot  protect  himself  by  having  his  domicile  in  a  neutral  country^ 
He  is  considered  as  impressed  with  a  hostile  character  in  reference 
to  so  much  of  his  commerce  as  may  be  connected  with  that  estab- 
lishment. The  rule  is  the  same,  whether  he  maintains  that  estab- 
lishment as  a  partner  or  as  a  sole  trader.  The  Supreme  Court  of 
the  United  States,  referring  to  the  English  prize  cases  on  this  sub- 
ject observed,  that  they  considered  the  rule  to  be  inflexibly  settled^ 
and  that  they  were  not  at  liberty  to  depart  from  it,  whatever  doubt 
might  have  been  entertained  if  the  case  was  entirely  new. 

"But  though  a  belligerent  has  a  right. to  consider  as  enemies  all 
persons  who  reside  in  a  hostile  country,  or  maintain  commercial 
establishments  there,  whether  they  be  by  birth  neutrals,  or  allies,  or 
fellow-subjects,  yet  the  rule  is  accompanied  with  this  equitable  quali- 
fication, that  they  are  enemies  sub  modo  only,  or  in  reference  to  so 
much  of  their  property  as  is  connected  with  that  residence  or  estab- 
lishment. This  nice  and  subtle  distinction  allows  a  merchant  to  act 
in  two  characters,  so  as  to  protect  his  property  connected  with  his 
house  in  a  neutral  country,  and  to  subject  to  seizure  and  forfeiture 
his  effects  belonging  to  the  establishment  in  the  belligerent  country. 
So  there  may  be  a  partnership  between  two  persons,  the  one  residing 
in  a  neutral,  and  the  other  m  a  belligerent  country,  and  the  trade 
of  one  of  them  with  the  enemy  will  be  held  lawful,  and  that  of  the 
other  unlawful,  and  consequently  the  share  of  one  partner  in  the 
joint  traffic  will  be  condemned,  while  that  of  the  other  will  be  re- 
stored. This  distinction  has  been  frequently  sustained,  notwith- 
standing tlie  difficulties  that  may  attend  the  discrimination  between 
the  innocent  and  the  noxious  trade,  and  the  rule  has  been  introduced 
into  the  maritime  law  of  this  country." 
Kent,  vol.  1,  pp.  83-89. 

Produce  of  l^oil. 

"It  was  considered  by  Sir  William  Scott,  in  the  case  of  the 
Phoenix^  (5  C.  Bob.  20)  and  again,  in  the  case  of  the  Vrow  Anna 
Catharina^  (5  C.  Kob.  161),  to  be  a  fixed  principle  of  maritime  law, 
that  the  possession  of  th^  soil  impressed  upon  the  owner  the  char- 
acter of  the  country,  so  far  as  the  produce  of  the  soil  was  concerned, 
wherever  the  local  residence  of  the  owner  might  be.  The  produce 
of  a  hostile  soil  bears  a  hostile  character  for  the  purpose  of  capture, 
and  is  the  subject  of  legitimate  prize  when  taken  in  a  course  of  trans- 
portation to  any  other  country.  The  enemy's  lands  are  supposed  to 
be  a  great  source  of  his  wealth,  and,  perhaps,  the  most  solid  founda- 
tion of  his  power ;  and  whoever  owns  or  possesses  land  in  the  enemy's 
country,  though  he  may  in  fact  reside  elsewhere,  and  be  in  every 
other  respect  a  neutral  or  friend,  must  be  taken  to  have  incorporated 
himself  with  the  nation,  so  far  as  he  is  a  holder  of  the  soil ;  and  the 
produce  of  that  soil  is  held  to  be  enemy's  property,  independent  of 
the  personal  residence  or  occupation  of  the  owner.  The  reason- 
ableness of  this  principle  will  be  acceded  to  by  all  maritime  nations ; 
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and  it  was  particularly  recognized  as  a  valid  doctrine  by  the  Supreme 
Court  of  the  United  States,  in  Bentzon  v.  Boyle  (9  Cranch,  191)." 

Kent,  vol.  1,  pp.  82,  83. 

"The  legality,  or  illegality  of  the  capture  of  goods  upon  the  high 
seas,  will  frequently  turn  upon  the  question  of  ownership  at  the 
time  of  capture;  for  when  property  is  shipped  from  a  neutral  coun- 
try to  an  enemy's,  or  from  an  enemy's  country  to  a  neutral,  the 
question  of  its  national  character,  whether  it  is  neutral' or  hostile, 
can  only  be  determined^  by  ascertaining  whether  the  right  of  prop- 
erty, at  the  time  of  shipment  was  vested  in  the  shipper  or  in  the 
consignee.  If,  in  order  to  determine  this  question,  we  were  to  refer 
only  to  the  rules  established  by  courts  of  civil  and  common  law,  we 
should  be  liable  to  form  an  erroneous  conclusion,  as  these  rules  differ 
in  some  respects  from  those  which  govern  courts  of  prize,  while,  in 
others,  they  are  precisely  the  same  m  allcourts." 
Halleck,  p.  473. 

Commercial  Domicile. 

"The  national  character  of  a  merchant  is  determined  by  his  com- 
mercial domicile  and  not  by  the  country  to  which  his  allegiance  is  due, 
either  by  his  birth,  or  by  his  subsequent  naturalization  or  adoption. 
He  is  regarded  as  a  political  member  of  the  nation  into  which,  by  his 
residence  and  business,  he  is  incorporated,  and  as  a  subject  of  the 
government  which  protects  him  in  his  pursuits,  and  to  the  support  of 
which  he  contributes  by  his  property  and  his  industry.  This  rule  of 
decision  is  adopted  both  in  prize  courts  and  in  courts  of  common  law, 
and  is  applied,  in  a  belligerent  country,  to  its  own  native  subjects,  as 
weir  as  to  those  of  a  neutral  power.  Thus,  a  citizen  of  the  United 
States  who  is  settled  abroad,  during  a  war  to  which  his  government 
is  a  party,  is,  with  respect  to  his  property  and  trade,  subject  to  all  the 
disabilities  of  an  alien  enemy,  or  entitled  to  all  the  privileges  of  a 
neutral,  according  to  the  hostile  or  neutral  character  of  the  country 
in  whic^  he  has  feed  his  domicil. 

♦  *  ♦  iH  ♦  ♦  ♦ 

"  The  Question  of  domicil  is  often  a  very  difficult  one  to  determine, 
and  iixvolves  considerations  which  require  to  be  weighed  with  pe- 
culiar care.  It  is  also  sometimes  connected  with  circumstances  of 
varied  and  conflicting  import,  which  are  well  calculated  to  embarrass 
the  mind  of  the  most  experienced  judge.  The  ^reat  controlling  prin- 
ciple, however,  in  determining  domicile  is  the  intention  of  the  party. 
And  when  his  intention  to  reside  for  an  indefinite  period  or  perma- 
nently, in  the  place  where  he  is  found,  is  established  by  proof,  the 
length  or  brevity  of  his  actual  residence  is  of  no  avail  to  protect  him 
from  the  consequences  of  the  national  character  resulting  from  such 
residence.  Thus,  the  property  of  a  British  merchant,  who  removed 
to  a  Dutch  West  India  island  but  a  day  or  two  before  it  capitulated 
to  a  British  force,  was  condemned  by  a  British  court  as  that  of  an 
enemy,  it  being  proved  that  he  had  gone  there  with  the  avowed  design 
of  forming  a  permanent  establishment. 

♦  «  ♦  *  *  4i  * 

"Another  and  most  significant  circumstance  by  which  the  intention 
may  be  ascertained,  is  the  time  of  residence.  In  most  caseSj  this  cir- 
cumstance is  unavoidably  conclusive  in  determining  domicil.    Even 
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« 

where  the  patty  had  first  gone  to  a  foreign  country  for  a  special 
purpose,  which  would  repel  the  presumption  that  he  intended  to  make 
it  his  permanent  residence,  yet  if  he  has  remained  a  great  length  of 
time,  it  will  be  presumed  that  his  first  intention  has  been  changed, 
and  that  a  general  residence  has  grown,  as  is  frequently  the  case, 
upon  a  special  purpose.  Hence,  the  plea  of  an  original  special  pur- 
pose is  not  to  be  averred  against  a  residence  continued  for  a  long 
period*  of  time.  If,  however,  a  merchant  has  gone  to  a  foreign 
country  just  before  the  war,  for  a  special  purpose,  a  fair  time  should 
be  allowed  to  him  to  disengage  himself;  but  if  he  should  continue 
there  during  a  good  part  of  tne  war,  contributing,  by  his  industry  and 
means,  to  the  strengm  and  security  of  the  enemy,  the  plea  of  a  special 
purpose  cannot  be  urged  with  effect  against  the  rights  of  hostihty. 

♦  ■  ♦  iH  «  4:  ♦  * 

"  The  presumption  of  law  with  respect  to  residence  in  a^  foreign 
country,  is,  that  the  party  is  there  animo  manendi^  and  it  lies  upon 
him  to  explain  it.  Thusj  when  the  property  of  a  foreigner,  who,  at 
the  time  of  its  shipment,  was  living  in  a  hostile  country,  is  seized  as 
that  of  an  enemy,  the  captors  are  not  bound  to  prove  that  his  place  of 
residence  was  his  actual  domicil ;  but  it  rests  upon  him  to  disprove 
the  presumption  of  the  law,  and,  to  redeem  his  property  from  the 
noxious  imputation,  he  must  give  such  evidence  of  his  intentions  and 
plans,  as  shall  be  effectual  to  destroy  it. 

4i  «  «  4c  «  ♦  ♦ 

"  Where  the  property  seized  for  illegal  trafic  with  the  enemy,  be- 
longs to  a  house  of  trade,  established  in  a  neutral  country,  but  of 
which  one  of  the  partners  is  a  resident  subject  of  the  belligerent  coun- 
try, his  share,  notwithstanding  the  neutrality  of  the  house,  is  con- 
demned. The  rule  is  equally  applicable,  even  where  the  belligerent 
party  is  strictly  dormant,  and  taxes  no  part  whatever  in  the  direction 
and  management  of  the  affairs  of  such  trading  house.  If  he  is  a 
party  interested  in  the  property  so  contaminated,  he  must  suffer  the 
penaltjr  of  the  offense.  He  cannot  engage  as  a  partner  in  a  trans- 
action in  which  he  could  not  lawfully  engage,  if  alone." 

'  Halleck,  pp.  701,  703,  706,  707,  506. 

"  The  effect  of  domicile,  or  commercial  inhabitancy,  upon  national 
character,  was  recognized  by  the  continental  court  of  appeals  in  prize 
causes,  during  the  war  of  the  revolution.  (2  Dall.  42,  Claim  of  Mr. 
Vantylengen.)  It  was  determined  by  the  supreme  court,  during  the 
hostilities  with  France,  that  a  citizen  residing  in  a  foreign  neutral 
country,  acquired  the  commercial  privileges  attached  to  his  domicile, 
and  was,  cousequently,  exempt  from  the  operation  of  the  law  of  his 
own  country,  suspending  the  intercourse  with  the  French  dominions. 
(Murray  v.  The  Charming  Betsey ^  2.  Cr.  65.)  The  national  legisla- 
ture have  adopted  the  same  principle  in  the  act  of  the  3d  of  March, 
1800  [2  Stat.,  16],  applying  the  rule  of  reciprocity  in  cases  of  salvage 
to  '  the  vessels  or  goods  of  persons  permanently  resident  within  the 
territory,  and  under  the  protection,  of  any  foreign  government,'  etc. ; 
and  finally,  before  the  case  of  the  Venus  (2  Cr.  253),  the  supreme 
court  applied  the  same  principle  to  the  law  of  insurance,  and  held 
a  warranty  of  neutrality  to  be  satisfied  by  the  residence  of  the  party 
as  a  merchant,  in  a  neutral  country.  (Livingston  v.  Maryland  Insur- 
ance Company,  7  Cr.  506.)     This  was  an  action  on  a  policy  of 
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insurance,  containing  a  warranty  that  the  property  •was  neutral. 
That  warranty  was  determined  to  be  satisfied,  by  the  emigration  of 
the  party,  a  Spanish  subject,  to  the  United  States,  and  residing  there, 
before  the  breaking  out  of  the  war  in  1804,  between  Great  Britain 
and  Spain,  the  ijroperty  having  been  captured  by  a  British  cruiser, 
and  condemned  in  the  prize  court  at  Halifax,  as  Spanish  property. 
A  majority  of  the  court  were  of  opinion,  that  the  assured  was  to  be 
considered  as  a  merchant  of  the  United  States,  whether  he  c&,rried 
on  trade  generally,  or  confined  himself  to  a  trade  from  the  United 
States  to  the  Spanish  provinces.  See  also,  Arnold  v.  United  Insur- 
ance Co.,  1  Johns.  Cas.,  363 ;  Jenks  v.  Hallet,  1  Caines,  60 ;  Johnston 
V,  Ludlow,  2  John.  Cas.,  481;  s.  c.  1  Caines'  Cas.,  29;  Duguet  v, 
Eindelander,  2  Johns.  Cas.,  476. 

"  It  is  much  to  be  lamented,  that  we  have  not  printed  reports  of  the 
decisions  in  the  British  supreme  court  of  prize,  as  many  interesting 
points  have  been  decided  before  the  Lords  of  Appeal,  of  which  we 
have  no  other  account  than  occasional  loose  references  to  them. 
Among  these  is  the  case  of  Mr.  Dutilh,  mentioned  by  Dr.  Robinson 
in  the  Indian  Chiefs  3  Bob.  21,  which  is  inore  particularly  stated  by 
Sir  John  NichoU,  in  a  manuscript  report,  in  the  possession  of  the 
editor,  of  the  hearing  of  the  case  of  the  Harmony^  before  the  Lords, 
7th  of  July,  1803.  'The  case  of  Dutilh  also  illustrates  the  present. 
He  came  over  to  Europe,  as  it  is  stated,  in  1793,'  about  the  end  of 
July,  a  time  when  there  was  a  great  deal  of  alarm  on  account  of 
the  state  of  commerce  in  Europe.  He  went  to  Holland,  then  not  only 
in  a  state  of  amity,  but  also  of  alliance  with  this  country;  he  con- 
tinued there,  until  the  French  entered.  During  the  whole  time  he 
was  there,  he  was  without  any  establishment.  He  had  no  counting- 
house  ;  he  had  no  contracts  nor  dealings  with  contractors  there.  He 
employed  merchants  there,  to  sell  his  property,  paying  them  a  com- 
mission. Upon  the  French  entering  into  Holland,  he  applied  for 
advice,  to  know  what  was  left  for  him  to  do,  under  the  circumstances, 
having  remained  there  on  account  of  the  doubtful  state  of  mercantile 
credit,  which  not  only  affected  Dutch  and  American,  but  English 
houses,  who  were  all  looking  after  the  state  of  credit  in  that  country. 
In  1794,  when  the  French  came  there,  Mr.  Dutilh  applied  to  1M&. 
Adams,  who  advised  him  to  stay,  until  he  could  get  a  passport.  He 
continued  there,  until  the  latter  end  of  that  year,  and  having  wound 
up  his  concerns  he  came  away.  Some  part  of  his  property  was  cap- 
tured, before  he  came  there.  That  part  which  was  taken,  before  he 
came  there,  was  restored  to  him  (The  Fair  American^  Adm.  1796), 
but  that  part  which  was  taken,  while  he  was  there,  was  condemned, 
and  that  because  he  was  in  Holland  at  the  time  of  capture.'  (The 
Ha/nnibal  and  Pomon/i^  Lords,  1800.)" 

Wheaton's  note  to  the  Mary  and  Susan  (1816),  1  V^heat.  55. 

"A  neutral  subject,  domiciled  in  the  belligerent  state,  is  consid- 
ered as  a  merchant  of  that  country,  so  as  to  render  his  property, 
taken  in  trade  with  the  enemy,  liable  to  capture  and  confiscation,  in 
the  same  manner  as  that  of  persons  owing  permanent  allegiance  to 
the  state.  The  Indian  Chiefs  3  Eob.  26.  The  converse  of  the  rule  is 
also  applied  to  subjects  or  citizens  of  the  belligerent  state,  resident 
in  a  neutral  country,  whose  trade  with  the  enemy  is  considered  as 
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lawful;  except  in  contraband  of  war,  which  is  deemed  inconsistent 
with  their  permanent  allegiance,  and,  it  may  be  added,  is  equally 
prohibited  to  them  in  their  character  of  neutral  merchants.  See 
The  Nepttmus^  6  Rob.  408." 

Wheaton's  note  to  the  Rugen  (1816),  1  Wheat,  65. 

American  Aule  as  to  Domicile  or  Commercial  Inhabitancy. 

The  English  rule  that  the  domicile,  or  commercial  inhabitancy,  of 
a  person  in  the  enemy's  country  made  his  goods,  engaged  in  trade, 
liable  to  capture  as  enemy  goods,  was  "  adopted  by  the  prize  tribunals 
of  the  United  States,  during  the "  war  of  1812  with  Great  Britain. 
^'  The  rule  was  applied  to  the  case  of  native  British  subjects  [The 
Venus,  8  Cranch,  277],  who  had  emigrated  to  the  United  States  long 
before  the  war,  and  became  naturalized  citizens  under  the  laws  of 
the  Union,  as  well  as  to  native  citizens  residing  in  Great  Britain  at 
the  time  of  the  declaration.  The  naturalized  citizens  in  question  had, 
long  prior  to  the  declaration  of  war,  returned  to  their  native  country, 
where  they  were  domiciled  and  engaged  in  trade  at  the  time  the  ship- 
ments in  questions  were  made.  The  goods  were  shipped  before  they 
had  a  knowledge  of  the  war.  At  the  time  of  the  capture,  one  of  the 
.  claimants  was  yet  in  the  enemy's  country,  but  had,  since  he  heard  of 
the  capture,  expressed  his  anxiety  to  return  to  the  United  States,  but 
had  been  prevented  by  various  causes  set  forth  in  his  aflSidavit.  An- 
other had  actually  returned  some  time  after  the  capture,  and  a  third 
was  stiU  in  the  enemy's  country. 

"In  pronouncing  its  judgment  in  this  case,  the  Supreme  Court 
stated  mat,  there  being  no  dispute  as  to  the  facts  upon  which  the 
domicil  of  the  claimants  was  asserted,  the  questions  of  law  to  be 
considered  were  two:  First,  by  what  means,  and  to  what  extent,  a 
national  character  may  be  impressed  upon  a  person,  different  from 
that  which  permanent  allegiance  gives  him?  and,  secondly,  what  are 
the  legal  consequences  to  which  this  acquired  character  may  expose 
him,  in  the  event  of  a  war  taking  place  between  the  country  of  his 
residence  and  that  of  his  birth,  or  that  in  which  he  had  been  nat- 
uralized ? 

"  Upon  the  first  of  these  questions,  the  opinions  of  the  text-writers 
and  the  decisions  of  the  British  Courts  or  Prize  already  cited,  were 
referred  to ;  but  it  was  added  that,  in  deciding  whether  a  person  has 
obtained  the  right  of  an  acquired  domicil^  it  was  not  to  be  expected 
that  much,  if  any  assistance,  should  be  derived  from  mere  elementary 
writers  on  the  law  of  nations.  They  can  only  lay  down  the  general 
principles  of  law;  and  it  becomes  the  duty  of  courts  of  justice  to 
establish  rules  for  the  proper  application  of  those  principles.  The 
question,  whether  the  person  to  be  affected  by  the  right  of  domicil 
has  sufficiently  made  known  his  intention  of  fixing  himself  perma- 
nently in  the  foreign  country,  must  depend  upon  all  the  circum- 
stances of  the  case.  If  he  has  made  no  express  declaration  on  the 
subject,  and  his  secret  intention  is  to  be  discovered,  his  acts  must  be 
attended  to  as  affording  the  most  satisfactory  evidence  of  his  inten- 
tion. On  this  ground  the  courts  of  England  have  decided,  that  a 
person  who  removes  to  a  foreign  country,  settles  himself  there,  and 
engages  in  the  trade  of  the  country,  furnishes  by  these  acts  such 
evidences  of  an  intention  permanently  to  reside  there,  as  to  stamp 
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him  with  the  national  character  of  the  State  where  he  resides.  In 
questions  on  this  subject,  the  chief  point  to  be  considered  is  the 
anirrms  manendi;  and  courts  are  to  d!evise  such  reasonable  rules  of 
evidence  as  may  establish  the  fact  of  intention.  If  it  sufficiently 
appears  that  the  intention  of  removing  was  to  make  a  permanent  set- 
tlement, or  for  an  indefinite  time,  the  right  of  domicil  is  acquired  by 
residence  even  of  a  few  days.  This  was  one  of  the  rules  of  the  Brit- 
ish Prize  Courts,  and  it  appeared  to  be  perfectly  reasonable.  An- 
other was  that  a  neutral  or  subject,  found  residing  in  a  foreign 
country,  is  presumed  to  be  there  animo  manendi;  and  if  a  State  at 
war  should  bring  his  national  character  into  question,  it  lies  upon  him 
to  explain  the  circumstances  of  his  residence.  As  to  some  other  rules 
of  the  Prize  Courts  of  England,  particularly  those  which  fix  the 
national  character  of  a  person,  on  the  ffround  of  constructive  resi- 
dence or  the  peculiar  nature  of  his  trade,  the  court  was  not  called 
upon  to  give  an  opinion  at  that  time ;  because,  in  the  present  case,  it 
was  admitted  that  the  claimants  had  acquired  a  right  of  domicil  in 
Great  Britain  at  the  time  of  the  breaking  out  of  the  war  between  that 
country  and  the  United  States. 

"  The  next  question  was,  what  are  the  consequences  to  which  this 
acquired  domicil  may  legally  expose  the  person  entitled  to  it,  in  the. 
event  of  a  war  taking  place  between  the  government  under  which  he 
resides  and  that  to  which  he  owes  permanent  allegiance.  A  neutral, 
in  this  situation,  if  he  should  engage  in  open  hostilities  with  the  other 
belligerent,  would  be  considered  aiid  treated  as  an  enemy.  A  citizen 
of  the  other  belligerent  could  not  be  so  considered,  because  he  could' 
not,  by  any  act  of  hostility,  render  himself,  strictly  speaking,  an 
enemy,  contrary  to  his  permanent  allegiance ;  but  although  he  cannot 
be  considered  an  enemy,  in  the  strict  sense  of  the  word,  yet  he  is 
deemed  such  with  reference  to  the  seizure  of  so  much  of  his  property 
concerned  in  the  eliemy's  trade  as  is  conn-ected  with  his  residence. 
It  is  found  adhering  to  the  enemy;  he  is  himself  adhering  to  the 
enemy,  although  not  criminally  so,  unless  he  engages  in  acts  of  hos- 
tilitjr  against  his  native  country,  or  perhaps  refuses,  when  required 
by  his  country,  to  return.  The  same  rule,  as  to  property  engaged  in 
the  commerce  of  the  enemy,  applies  to  neutrals,  and  for  the  same 
reason.  The  converse  of  this  rule  inevitably  applies  to  the  subject  of 
a  belligerent  State  domiciled  in  a  neutral  country ;  he  is  deemed  a 
neutral  by  both  belligerents,  with  reference  to  the  trade  which  he 
carries  on  with  the  adverse  belligerent,  and  with  the  rest  of  the  world. 

"  But  this  national  character  which  a  man  acquires  by  residence 
may  be  thrown  off  at  pleasure,  by  a  return  to  his  native  country,  or 
even  by  turning  his  back  on  the  countrv  ill  which  he  resided,  on  his 
way  to  another.  The  reasonableness  of  this  rule  can  hardly  be  dis- 
puted. Having  once  acquired  a  national  character,  by  residence  in  a 
foreign  country,  he  ought  to  be  bound  by  all  the  consequences  of  it 
until  he  has  thrown  it  off,  either  by  an  actual  return  to  his  native 
country,  or  to  that  where  he  was  naturalized,  or  by  commencing  his 
removal,  hond  -fide^  and  without  an  intention  of  returning.  If  any 
thing  short  of  actual  removal  be  admitted  to  work  a  change  in  the 
national  character  acquired  by  residence,  it  seems  perfectly  reason- 
able that  the  evidence  of  a  hond  -fide  intention  should  be  such  as  to 
leave  no  doubt  of  its  sincerity.  Mere  declarations  of  such  an  inten- 
tion ought  never  to  be  relied  upon,  when  contradicted,  or  at  least 
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rendered  doubtful,  by  a  continuance  of  that  residence  which  im- 
pressed the  character.  They  may  have  been  made  to  deceive ;  or,  if 
sincerely  made,  they  may  never  be  executed.  Even  the  party  him- 
self ought  not  to  be  bound  by  them,  because  he  may  afterwards  find 
reason  to  change  his  determination,  and  ought  to  be  permitted  to 
do  so.  But  when  he  accompanies  these  declarations  by  acts  which 
speak  a  language  not  to  be  mistaken,  and  can  hardly  fail  to  be  con- 
summated by  actual  removal,  the  strongest  evidence  is  afforded 
which  the  nature  of  such  a  case  can  furnish.  And  is  it  not  proper 
that  the  courts  of  a  belligerent  nation  should  deny  to  any  person  the 
right  to  use  a  character  so  equivocal,  as  to  put  in  his  power  to  claim 
whichever  may  best  suit  his  purpose,  when  it  is  called  in  question? 
If  his  property  be  taken  tradmg  with  the  enemy,  shall  he  be  allowed 
to  shield  it  from  confiscation,  by  alleging  that  he  had  intended  to 
remove  from  the  enemy's  country  to  his  own,  then  neutral,  and 
therefore  that,  as  a  neutral,  the  trade  was  to  hin^  lawful?  If  war 
exists  between  the  country  of  his  residence  and  his  native  country^ 
and  his  property  be  seized  by  the  former  or  by  the  latter,  shall  he  be 
heard  to  say,  in  the  former  case,  that  he  w^s  a  domiciled  subject  in 
the  country  of  the  captor;  and  in  the  latter  that  he  was  a  native 
subject  of  the  country  of  that  captor  also,  because  he  had  declared 
an  intention  to  resume  his  native  character,  and  thus  to  parry  the 
belligerent  rights  of  both?  It  was  to  guard  against  such  incon- 
sistencies, and  against  the  frauds  which  such  pretensions,  if-  tol- 
erated, would  sanction,  that  the  rule  above  mentioned  had  been 
adopted.  Upon  what  sound  principle  could  a  distinction  be  framed 
between  the  case  of  a  neutral,  and  the  subject  of  one  belligerent 
domiciled  in  the  country  of  the  other,  at  the  breaking  out  of  the 
war?  The  property  of  each,  found  engaged  in  the  commerce  of 
their  adopted  country,  belonged  to. them,  before  the  war,  in  their 
character  of  subjects  of  that  country,  so  long  as  they  continued  to 
retain  their  domicil ;  and  when  war  takes  place  between  that  country 
and  any  other,  by  which  the  two  nations  and  all  their  subjects  be- 
come enemies  to  each  other,  it  follows  that  this  property,  which  was 
once  the  property  of  a  friend,  belongs  now  to  him  who,  in  reference 
to  that  property,  is  an  enemy. 

"  This  doctrine  of  the  common-law  courts  and  prize  tribunals  of 
England  is  founded,  like  that  mentioned  under  the  first  head,  upon 
international  law,  and  was  believed  to  be  strongly  supported  by  rea- 
son and  justice.  And  why,  it  might  be  confidently  asked,  should  not 
the  property  of  enemy's  subjects  be  exposed  to  the  law  of  reprisals 
and  of  war,  so  long  as  the  owner  retains  his  acquired  domicil,  or, 
in  the  words  of  Groiius,  continues  a  permanent  residence  in  the  coun- 
try of  the  enemy?  They  were  before,  and  continue  after  the  war^ 
bound  by  such  residence  to  the  society  of  which  they  were  members, 
subject  to  the  laws  of  the  State,  and  owing  a  qualified  allegiance 
thereto.  They  are  obliged  to  defend  it,  (with  an  exception  of  such 
subject  with  relation  to  his  native  country,)  in  return  for  the  pro- 
tection it  affords  them,  and  the  privileges  which  the  laws  bestow 
upon  them,  as  subjects.  The  property  of  such  persons,  equally  with 
that  of  the  native  subjects  in  their  locality,  is  to  be  considered  as 
the  go«>ds  of  the  nation,  in  regard  to  other  States.  It  belongs  in  some 
sort  to  the  State,  from  the  right  which  the  State  has  over  the  goods 


96  LAWS  OF  MABITIME  WABPABE. 

of  its  citizens,  which  make  a  part  of  the  sum  total  of  its  riches,  and 
augment  its  power.  Vattel,  liv.  i,  ch.  14,  sec.  182.  '  In  reprisals,' 
continues  the  same  author, '  we  seize  on  the  property  of  the  subject, 
just  as  on  that  of  the  sovereign;  every  thing  that  belongs  to  the 
nation  is  subject  to  reprisals,  wherever  it  can  be  seized,  with  the 
exception  of  a  deposit  mtrusted  to  the  public  faith.'  Liv.  ii.  ch.  18, 
sec.  344.  Now  if  a  permanent  residence  constitutes  the  person  a  sub- 
ject ,of  the  country  where  he  is  settled,  so  long  as  he  continues  to 
reside  there,  and  subjects  his  property  to  the  law  of  reprisals,  as  a 
part  of  the  property  of  the  nation,  it  would  seem  difficult  to  main- 
tain that  the  same  consequences  would  not  follow,  in  the  case  of  an 
open  and  public  war,  whether  between  the  adopted  and  native  coun- 
tries of  persons  so  domiciled,  or  between  the  former  and  any  other 
nation. 

."  If,  then,  nothing  but  an  actual  removal,  or  a  bond  fide  beginning 
to  remove,  could  change  a  national  character  acquired  by  domicil; 
and  if,  at  the  time  of  the  inception  of  the  voyage,  as  well  as  at  the 
time  of  capture,  the  property  belonged  to  such  domiciled  person,  in 
his  character  of  a  subject ;  what  was  there  that  did  or  ought  to  exempt 
it  from  capture  by  the  cruisers  of  his  native  country,  if,  at  the  time 
of  capture,  he  continues  to  reside  in  the  country  of  the  adverse 
belligerent? 

"It  was  contended  that  a  native  or  naturalized  subject  of  one 
<;ountry,  who  is  surprised  in  the  country  where  he  was  domiciled,  by 
a  declaration  of  war,  ought  to  have  time  to  make  his  election  to  con- 
tinue there,  or  to  remove  to  the  country  to  which  he  owes  permanent 
allegiance;  and  that,  until  such  election  be  made,  his  property  ought 
to  be  protected  from  capture  by  the  cruisers  of  the  latter.  This 
doctrine  was  believed  to  be  as  unfounded  in  reason  and  justice,  as  it" 
<;learly  was  in  law.  In  the  first  place,  it  was  founded  upon  a  pre- 
sumption that  the  person  will  certainly  remove,  before  it  can  possibly 
be  known  whether  he  may  elect  to  do  so  or  not.  It  was  said,  that 
the  presumption  ought  to  be  made,  because,  upon  receiving  informa- 
tion of  the  war,  it  would  be  his  duty  to  return  home.  This  position 
was  denied.  It  was  his  duty  to  commit  no  acts  of  hostility  against 
his  native  country,  and  to  return  to  her  assistance  when  required  to 
do  so;  nor  would  any  just  nation,  regarding  the  mild  principles  of 
the  law  of  nations,  require  him  to  take  arms  against  his  native  coun- 
try, or  refuse  permission  to.  him  to  withdraw  whenever  he  wished 
to  do  so,  unless  under  peculiar  circumstances,  which,  by  such  re- 
moval, at  a  critical  period,  might  endanger  the  public  safety.  The 
conventional  law  of  nations  was  in  conformity  with  these  principles. 
It  is  not  uncommon  to  stipulate  in  treaties,  that  the  subjects  of  each 
party  shall  be  allowed  to  remove  with  their  property,  or  to  remain 
unmolested.  Such  a  stipulation  does  not  coerce  those  subjects  to 
remove  or  remain.  They  are  left  free  to  choose  for  themselves ;  and, 
when  they  have  made  their  election,  may  claim  the  right  of  enjoying 
it,  under  the  treaty.  But  until  the  election  is  made,  their  former 
character  continues  unchanged.  Until  this  election  is  made,  if  the 
claimant's  property  found  upon  the  high  seas,  engaged  in  the  com- 
merce of  his  adopted  country,  should  be  permitted  by  the  cruisers 
of  the  other  belligerent  to  pass  free,  under  a  notion  that  he  may  elect 
to  remove  upon  notice  of  the  war,  and  should  arrive  safe ;  what  is 
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to  be  done,  in  case  the  owner  of  it  should  elect  to  remain  where  he 
is?  For  if  captured,  and  brought. immediately  to  adjudication,  it 
must,  upon  this  doctrine,  be  acquitted,  until  the  election  to  remain 
is  made  and  known.  In  short,  the  point  contended  for  would  apply 
the  doctrine  of  relation  to  cases  where  the  party  claiming  the  bene- 
fit of  it  may  gain  all  and  can  lose  nothing.  If  he,  after  the  capture, 
should  find  it  for  his  interest  to  remain  where  he  is  domiciled,  his 
property,  embarked  before  his  election  was  made,  is  safe;  and  if  he 
finds  it  best  to  return,  it  is  safe,  of  course.  It  is  safe,  whether  he 
goes  or  stays.  This  doctrine  producing  such  contradictory  conse- 
quences was  not  only  unsupported  by  any  authority,  but  would 
violate  principles  long  and  well  established  in  the  Prize  Courts  of 
England,  and  which  ought  not,  without  strong  reasons  which  may 
render  them  inapplicable  to  America,  to  be  disregarded  by  the  Court. 
The  rule  there  was,  that  the  character  of  property  during  war  can- 
not be  changed  in  transitu,  by  any  act  of  the  party,  subsequent  to  the 
capture.  The  rule  indeed  went  further;  as  to  the  correctness  of 
which,  in  its  greatest  extension,  no  judgment  needed  then  to  be 
given ;  but  it  might  safely  be  affirmed,  that  the  change  could  not  and 
ought  not  to  be  effected  by  kn  election  of  the  owner  and  shipper,  made 
subsequent  to  the  capture,  and  more  especially  after  a  Jmowledge 
of  the  capture  is  obtained  by  the  owner.  Observe  the  consequences. 
The  capture  is  made  and  known.  The  owner  is  allowed  to  deliberate 
whether  it  is  his  intention  to  remain  a  subject  of  his  adopted  or  of 
his  native  country.  If  the  capture  be  made  by  the  former,  then  he 
elects  to  become  a  subject  of  that  country;  if  by  the  latter,  then  a 
subject  of  that.  Could  such  a  privileged  situation  be  tolerated  by 
either  belligerent?  .Could  any  system  of  law  be  correct  which  places 
an  individual,  who  adheres  to  one  belligerent,  and,  down  to  the  period 
of  his  election  to  remove,  contributes  to  increase  her  wealth,  in  so 
anomalous  a  situation  as  to  be  clothed  with  the  privileges  of  a  neu- 
tral, as  to  both  belligerents?  This  notion  about  a  temporary  state 
of  neutrality,  impressed  upon  a  subject  of  one  of  the  belligerents,  and 
the  consequent  exemption  of  his  property  from  capture  by  either, 
until  he  haS  had  notice  of  the  war  and  made  his  election,  was  alto- 
gether a  novel  theory,  and  seemed,  from  the  course  of  the  argmnent, 
to  owe  its  origin  to  a  supposed  hardship,  to  which  the  contrary  doc- 
trine exposes  him.  But  if  the  reasonmg  employed  on  the  subject 
was  correct,  no  such  hardship  could  exist ;  for  if,  before  the  election 
is  made,  his  property  on  the  ocean  is  liable  to  capture  by  the  cruisers 
of  his  native  and  deserted  country,  it  is  not  only  free  from  capture  by 
those  of  his  adopted  country,  but  is  under  its  protection.  The  priv- 
ilege is  supposed  to  be  equal  to  the  disadvantage,  and  is,  therefore, 
just.  The  double  privilege  claimed  seems  too  unreasonable  to  be 
granted." 

Wheaton,  pp.  411-417. 

Commercial  Domicile. 

"In  general,  the  national  character  of  a  person,  as  neutral  or 
enemy,  is  determined  by  that  of  his  domicil;  but  the  property  of  a 
person  may  acquire  a  hostile  character,  independently  of  his  national 
character,  derived  from  personal  residence.  Thus  the  property  of 
a  house  of  trade  established  in  the  enemy's  country  is  considered 
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liable  to  capture  and  condemnation  as  prize.  This  rule  does  not 
apply  to  cases  arising  at  the  commencement  of  a  war,  in  reference 
to  persons  who,  during  peace,  had  habitually  carried  on  trade  in  the 
enemy's  country,  though  not  resident  there,  and  are  therefore  en- 
titled to  time  to  withdraw  from  that  commerce.  But  if  a  person 
enters  into  a  house  of  trade  in  the  enemy's  country,  or  continues 
that  connection  during  the  war,  he  cannot  protect  himself  by  mere 
residence  in  a  neutral  country. 

"  The  converse  of  this  rule  of  the  British  Prize  Courts,  which  has 
also  been  adopted  by  those  of  America,  is  not  extended  to  the  case  of 
a  merchant  residing  in  a  hostile  country,  and  having  a  share  in  a 
house  of  trade  in  a  neutral  country.  Residence  in  a  neutral  country 
will  not  protect  his  share  in  a  house  established  in  the  enemy's  coun- 
try, though  residence  in  the  enemy's  country  will  condemn  his  share 
in  a  house  established  in  a  neutral  country.  It  is  impossible  not  to 
see,  in  this  want  of  reciprocity,  strong  marks  of  the  partiality  to- 
wards the  interests  of  captors,  which  is  pferhaps  inseparable  from  a 
prize  code  framed  by  judicial  legislation  in  a  belligerent  country, 
and  adapted  to  encourage  its  naval  exertions." 

Wheaton,  p.  419. 

"As  to  what  species  of  residence  constitutes  such  a  domicil  as  will 
render  the  party  liable  to  reprisals,  the  text  writers  are  deficient  in 
definitions  and  details.  Their  defects  are  supplied  by  the  precedents 
furnished  by  the  British  prize  courts,  which,  if  they  have  not  applied 
the  principle  with  undue  severity  in  the  case  of  neutrals,  have  cer- 
tainly not  mitigated  it  in  its  application  to  that  of  British  subjects 
resident  in  the  enemy's  country  on  the  commencement  of  hostilities." 

Wheaton,  p.  405. 

"  In  the  judgment  of  the  Lords  of  Appeal  in  Prize  Causes,  upon 
the  cases  arising  out  of  the  capture  of  St.  Eustatius  by  Admiral 
Eodney,  delivered  in  1785,  by  Lord  Camden,  he  stated  that  'if  a 
man  went  into  a  foreign  country  upon  a  visit,  to  travel  for  health, 
to  settle  a  particular  business,  or  the  lil^e,  he  thought  it  would  be  hard 
to  seize  upon  his  goods ;  but  a  residence,  not  attended  with  these  cir- 
cumstances, ought  to  be  considered  as  a  permanent  residence.'  In  ap- 
plying th^  evidence  and  the  law  to  the  resident  foreigners  in  St.  Eusta- 
tius, he  said,  that '  in  every  point  of  view,  theyought  to  be  considered 
resident  subjects.  Their  persons,  their  lives,  their  industry,  were 
employed  for  the  benefit  of  the  State  under  whose  protection  they 
lived ;  and,  if  war  broke  out,  they,  continuing  to  reside  there,  paid 
their  proportion  of  taxes,  imposts,  and  the  like,  equally  with  natural- 
born  subjects,  and  no  doubt  come  within  that  description.' " 

Wheaton,  p.  405. 
Resumption  of  Native  *  Character. 

In  the  case  of  the  Indian  Chief  [3  C.  Eob.  12] ,  "  determined  in  1800, 
Mr.  Johnson,  a  citizen  of  the  United  States,  domiciled  in  England, 
had  engaged  in  a  mercantile  enterprise  to  the  British  East  Indies, 
a  trade  prohibited  to  British  subjects,  but  allowed  to  American  citi- 
zens under  the  commercial  treaty  of  1794,  between  the  United  States 
and  Great  Britain.  The  vessel  came  into  a  British  port  on  its  return 
voyage,  and  was  seized  as  engaged  in  illicit  trade.     Mr.  Johnson, 
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having  then  left  England,  was  determined  not  to  be  a  British  subject 
at  the  time  of  capture,  and  restitution  was  decreed.  In  delivering 
his  judgment  in  this  case.  Sir  W.  Scott  said,  '  Taking  it  to  be  clear 
that  the  national  character  of  Mr.  Johnson,  as  a  British  merchant, 
was  founded  in  residence  only,  that  it  was  acquired  by  residence, 
and  rested  on  that  circumstance  alone,  it  must  be  held,  that,  from 
the  moment  he  turned  his  back  on  the  country  where  he  had  resided, 
on  his  way  to  his  own  country,  he  was  in  the  act  of  resuming  his 
original  character,  and  must  be  considered  as  an  American.  The 
character  that  is  gained  by  residence,  ceases  by  non-residence.  It  is 
an  adventitious  character,  and  no  longer  adheres  to  him  from  the 
moment  that  he  puts  himself  in  motion,  bona  fde^  to  quit  the  country, 
^Tie  anvmo  reverteiidV  " 
Wheaton,  p.  407. 

Aeversion  of  Native  Character. 

"  The  native  character  easily  reverts,  and  it  requires  fewer  circum- 
stances to  constitute  domicil,  in  the  case  of  a  native  subject,  than  to 
impress  the  national  character  on  one  who  is  originally  of  another 
country.  Thus,  the  property  of  a  Frenchman  who  had  been  resid- 
ing, and  was  probably  naturalized,  in  the  United  States,  but  who  had 
returned  to  St.  Domingo,  and  shipped  from  thence  the  produce  of 
that  island  to  France,  was  condemned  in  the  High  Court  of  Admi- 
ralty.   [La  Virginie^  5  C.  Rob.  99.] 

"In  The  Indian  Chiefs  the  case  of  Mr.  Dutilth  is  referred  to  by 
the  claimant's  counsel,  as  having  obtained  restitution,  though  at  the 
time  of  sailing  he  was  resident  in  the  enemy's  country ;  but  the  deci- 
sion of  tlie  Lords  of  Appeal,  in  1800,  is  mentioned  by  Sir  C.  Eob- 
inson,  in  which  different  portions  of  Mr.  Dutilth's  property  were 
condemned  or  restored,  according  to  the  circumstances  of  his  resi- 
dence at  the  time  of  capture.  That  decision  is  more  particularly 
stated  by  Sir  J.  NichoU,  at  the  hearing  of  the  case  of  the  Harmony 
before  the  Lords,  July  7,  1803.  '  The  case  of  Mr.  Dutilth  also  illus- 
trates the  present.  He  came  to  Europe  about  the  end  of  July,  1793, 
at  the  time  when  there  was  a  great  deal  of  alarm  on  account  of  the 
state  of  commerce.  He  went  to  Holland,  then  not  only  in  a  state 
of  amity,  but  of  alliance  with  this  country;  he  continued  there  until 
the  French  entered.  During  the  whole  time  he  was  there,  he  was 
without  any  establishment ;  ne  had  no  counting-house;  he  had  no 
contracts  nor  dealings  with  contractors  there ;  he  employed  merchants 
there  to  sell  his  property,  paying  them  a  commission.  Upon  the 
French  entering  into  Holland,  he  applied  for  advice  to  know  what 
was  left  for  him  to  do  under  the  circumstances,  having  remained 
there  on  account  of  the  doubtful  state  of  mercantile  credit,  w^hich 
not  only  affected  Dutch  and  American,  but  English  houses,  who  were 
all  looking  after  the  state  of  credit  in  that  country.  In  1794,  when 
the  French  came  there,  Mr.  Dutilth  applied  to  Mr.  Adams,  the 
American  Minister,  who  advised  him  to  stay  until  he  could  get  a 
passport.  He  continued  there  until  the  latter  end  of  that  year,  and, 
having  wound  up  his  concerns,  came  away.  Some  part  of  his  prop- 
erty Avas  captured  before  he  came  there.  That  part  which  was 
taken  before  he  came  there  was  restored  to  him,  (The  Fair  Amycri- 
can^  Adm.,  1796,)  but  that  part  which  was  taken  while  he  was  there 
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was  condemned,  and  tJiat  because  he  was  in  Holland  at  the  time  of 
the  capture.'  The  Hannibal  and  Pomona^  Lords,  1800."  [2  Wheat. 
Appx/  27,  28,  29.] 

Wheaton,  pp.  407,  408. 

Property  of  Residents  in  Transferred  Territory. 

"  The  Diana  [5  C.  Rob.  60],  determined  by  Sir  W.  Scott  in  1803,  is 
also  full  of  instruction  on  this  subject.  During  the  war  which  com- 
menced in  1795  between  Great  Britain  and  Holland,  the  colony  of 
Demerara  surrendered  to  the  British  arms,  and  by  the  treaty  of 
Amiens  it  was  restored  to  the  Dutch.  That  treaty  contained  an 
article  allowing  the  inhabitants,  of  whatever  country  they  might  be, 
a  term  of  three  years,  to  be  computed  from  the  notification  of  the 
treaty,  for  the  purpose  of  disposing  of  their  effects  acquired  before 
or  during  the  war,  in  which  term  thev  might  have  the  free  enjoy- 
ment of  their  property.  Previous  to  the  declaration  of  war  against 
Holland,  in  1803,  the  Diana  and  several  other  vessels,  laden  with 
colonial  produce,  were  captured  on  a  voyage  frdm  Demerara  to 
Holland.  Immediately  after  the  declaration,  and  before  the  expira- 
tion of  the  three  years  from  the  notification  of  the  treaty  of  Amiens, 
Demerara  again  surrendered  to  Great  Britain.  Claims  to  the  cap- 
tured property  were  filed  by  original  British  subjects,  inhabitants 
of  Demerara,  some  of  whom  had  settled  in  the  colony  while  it  was 
in  possession  of  Great  Britain ;  others  before  that  event.  The  cause 
came  on  for  hearing  after  it  had  again  become  a  British  colony. 

"  Sir  W.*  Scott  decreed  restitution  to  those  British  subjects  who 
had  settled  in  the  colony  while  in  British  possession,  but  condemned 
the  property  of  those  who  had  settled  there  before  that  time.  He 
held  that  those  of  the  first  class,  by  settling  in  Demerara  while  be- 
longing to  Great  Britain,  afforded  a  presumption  of  their  intending 
to  return,  if  the  island  should  be  transferred  to  a  foreign  power, 
which  presumption,  recognized  by  the  treaty,  relieved  those  claim- 
ants from  the  necessity  of  proving  such  intention.  He  thought  it 
reasonable  that  they  should  be  admitted  to  their  ]us  postliminii^ 
and  he  held  them  entitled  to  the  protection  of  British  subjects.  But 
he  was  clearly  of  opinion  that '  mere  recency  of  establishment  would 
not  avail,  if  the  intention  of  making  a  permanent  residence  there 
was  fixed  upon  the  party.  The  case  of  Mr.  Whitehill  fully  estab- 
lished this  point.  He  had  arrived  at  St.  Eustatius  only  a  day  or  two 
before  Admiral  Eodney  and  the  British  forces  made  their  appear- 
ance ;  but  it  was  proved  that  he  had  gone  to  establish  himself  there, 
and  his  property  was  condemned.  Here  recency,  therefore,  would 
not  be  sufficient.' 

"  But  the  property  of  those  claimants  who  had  settled  in  Demerara 
before  that  colony  came  into  the  possession  of  Great  Britain,  was 
condemed.  '  Having  settled  without  anv  faith  in  British  possession, 
it  cannot  be  supposed,'  he  said,  '  that  tney  would  have  relinquished 
their  residence  because  that  jjossession  had  ceased.  They  had  passed 
from  one  sovereignty  with  indifference;  and  if  they  may  be  sup- 
posed to  have  looked  again  to  a  connection  with  this  country,  they 
must  have  viewed  it  as  a  circumstance  that  was  in  no  degree  likely 
to  affect  their  intention  of  remaining  there.  On  the  situation  of 
persons  settled  there  previous  to  the  time  of  British  possession,  I 
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feel  myself  obliged  to  pronounce,  that  they  must  be  considered  in  the 
same  light  as  persons  resident  in  Amsterdam.  It  must  be  understood, 
however,  that  if  there  were  among  these  any  who  were  actually 
removing,  and  that  fact  is  properly  ascertained,  their  goods  may  be 
capable  of  restitution.  All  that  I  mean  to  express  is,  that  there 
must  be  evidence  of  an  intention  to  remove  on  the  part  of  those  who 
settled  prior  to  British  possession,  the  presumption  not  being  in 
their  favor.' " 

Wheaton,  pp.  408-410. 

Pmstrated  Eiforts  to  Resume  Native  Character. 

"  The  case  of  the  Ocean  [5  C.  Eob.  91],  determined  in  1804,  was  a 
claim  relating  to  British  subjects  settled  in  foreign  States  in  time  of 
amity,  and  taking  early  measures  to  withdraw  themselves  on  the 
breaking  out  of  war.  It  appeared  that  the  claimant  had  been  settled 
as  a  partner  in  a  house  of  trade  in  Holland,  but  that  he  had  made  ar- 
rangements for  the  dissolution  of  the  partnership,  and  was  pre- 
vented from  removing  personally  only  by  the  violent  detention  of 
all  British  subjects  who  happened  to  be  within  the  territories  of  the 
enemy  at  the  breaking  out  of  the  war.  In  this  case  Sir  W.  Scott  said : 
'It  would,  I  think,  be  going  further  than  the  law  requires,  to  con- 
clude this  person  by  his  former  occupation,  and  by  his  present  con- 
strained residence  in  France,  so  as  not  to  admit  him  to  have  taken 
himself  out  of  the  effect  of  supervening  hostilities,  by  the  means 
which  he  had  used  for  his  removal.  On  sufficient  proof  being  made 
of  the  property,  I  shall  be  disposed  to  hold  him  entitled  to  restitu- 
tion.' 

"  In  a  note  to  this  case,  Sir  C.  Robinson  states  that  the  situation 
of  British  subjects,  wishing  to  remove  from  the  enemy's  country  on 
the  event  of  a  war,  but  prevented  by  the  sudden  occurrence  of  hos- 
tilities from  taking  measures  sufficiently  early  to  obtain  restitution, 
formed  not  unf requently  a  case  of  considerable  hardship  in  the  Prize 
Court.  He  advises  persons  so  situated,  on  their  actual  removal,  to 
make  application  to  government  for  a  special  pass,  rather  than  to 
trust  valuable  property  to  the  effect  of  a  mere  intention  to  remove, 
dubious  as  that  intention  may  frequently  appear  under  the  circum- 
stances that  prevent  it  from  being  carried  into  execution." 
Wheaton,  p.  410. 

United  States  Court  Decisions  in  War  of  1812. 

"The  same  principles,  as  to  the  effect  of  domicil,  or  commercial 
inhabitancy  in  the  enemy's  country,  were  adopted  by  the  prize  tribu- 
nals of  the  United  States,  during  the  late  war  with  Great  Britain. 
The  rule  was  applied  to  the  case  of  native  British  subjects,^  who  had 
emigrated  to  the  United  States  long  before  the  war,  and  became 
naturalized  citizens  under  the  laws  of  the  Union,  as  well  as  to  native 
citizens  residing  in  Great  Britain  at  the  time  of  the  declaration.  The 
naturalized  citizens  in  question  had,  long  prior  to  the  declaration 
of  war,  returned  to  their  native  country,  where  they  were  domiciled 
and  engaged  in  trade  at  the  time  the  shipments  in  question  were 
made.  The  goods  were  shipped  before  they  had  a  knowledge  of  the 
war.    At  the  time  of  the  capture,  one  of  the  claimants  was  yet  in  the 

1  The  Yenua,  8  Cranch,  277. 
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enemy's  country,  but  had,  since  he  heard  of  the  capture,  expressed 
his  anxiety  to  return  to  the  United  States,  but  had  been  prevented 
by  various  causes  set  forth  in  his  affidavit.  Another  had  actually 
returned  some  time  after  the  capture,  and  a  third  was  still  in  the 
enemy's  country. 

"In  pronouncing  its  judgment  in  this  case,  the  Supreme  Court 
stated  that,  there  being  no  dispute  as  to  the  facts  upon  which  the 
domicil  of  the  claimants  was  asserted,  the  questions  of  law  to  be  con- 
sidered were  two :  First ^  by  what  means,  and  to  what  extent,  a  na- 
tional character  may  be  impressed  upon  a  person,  different  from 
that  which  permanent  allegiance  gives  him?  and,  secondly^  what  are 
the  legal  consequences  to  which  this  acquired  character  may  expose 
him,  in  the  event  of  a  war  taking  place  between  the  country  of  his 
residence  and  that  of  his  birth,  or  that  in  which  he  had  been  natu- 
ralized ? " 

Wheaton,  p.  411. 
United  States  Court  Decisions  in  Civil  War. 

* 

"In  the  civil  war  in  the  United  States  [1861-1865],  property  was 
condemned  on  the  ground  of  domicil  only.  It  was  decided,  -firsts 
that  if  a  place  was  in  the  firm  possession  and  under  the  control  of 
the  rebel  enemies,  it  wa3,  for  the  time,  and  in  the  technical  sense  of 
the  prize  law,  enemy's  territory ;  second^  that  the  property  of  a  per- 
son domiciled  in  that  place  at  the  time  of  capture  was  liable  to  con- 
demnation as  enemy's  property,  in  the  sense  of  the  prize  courts;  and, 
lastly^  that  although  the  owner  was  a  citizen  of  the  United  States, 
and  had  always  resided  in  that  place,  which  was  held  to  be  of  right 
a  part  of  the  United  States,  and  of  right  a  proper  place  of  residence 
to  constitute  citizenship  of  the  United  States,  yet  the  property  of 
such  a  person  was  to  be  condemned  without  inquiring  whether  he 
was  or  was  not,  in  his  intentions  or  acts,  loyal  or  disloyal.  No  offer 
was  made,  in  these  cases,  to  prove  an  attempt  to  change  domicil, 
and  remove  beyond  the  reach  of  the  enemy's  control,  before  the  cap- 
ture. In  short,  the  rule  of  international  war  as  to  the  domicil  in  the 
enemy's  country  was  applied  to  citizens  in  the  civil  war.  (The  Prize 
Causes,  Black's  Eep.  ii.  635;  Amy  Warwick^  Sprague's  Decisions, 
ii. ;  and  Law  Reporter,  xxiv.  335,  494.)  The  same  rule  was  applied 
to  the  property  of  foreigners  domiciled  in  such  places. 

"  The  general  doctrine,  that,  in  a  civil  war,  actual  and  firm  posses- 
sion, and  not  the  rights  or  merits  of  the  parties  to  the  war,  deter- 
mines the  character  of  the  place  for  the  time  being,  so  far  as  the 
commercial  relations  of  neutrals  are  concerned,  was  also  asserted  by 
the  United  States  in  its  diplomatic  relations  with  Peru.  Opinion 
of  Attorney-General  Black,  May  15,  1858;  Mr.  Cass  to  Mr.  Clay, 
Nov.  26,  1858 ;  Senate  Ex.  Doc.  No.  69,  35th  Cong." 
Wheaton's  Dana  note,  No.  160,  p.  417. 

Neutral  Property  Destroyed  on  Enemy  Vessels. 

Although  neutral  property  on  enemy  vessels  may  not  be  captured, 
it  runs  the  hazard  of  being  destroyed  along  with  the  destruction  of 
the  enemy  merchantman.  "  Two  German  vessels,  in  the  late  Franco- 
German  war,  being  taken  and  burnt  the  same  day,  and  a  prize-court 
at  Bordeaux  having  decided  that  the  burning  of  the  3hips  with  the 
neutral  goods  was  authorized,  the  neutrals  interested  in  the  cargo 
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appealed  to  the  Council  of  State,  for  compensation  for  their  prop- 
erty destroyed,  and  the  decision  went  against  them  on  the  follow- 
ing grounds :  1.  That  though  Article  III.  of  the  declaration  of  1856 
gives  to  a  neutral  owner  a  right  to  the  restitution  of  his  goods  or 
the  payment  of  the  price,  it  does  not  follow  that  he  can  claim  in- 
demnity on  account  of  acts  of  injury  caused  to  him  by  valid  capture, 
or  by  acts  of  war  connected  with  such  capture.  2.  The  destruction 
was  due  to  the  fact  that  the  commander  of  the  capturing  vessel  had 
so  many  prisoners  on  board  that  he  could  spare  none  of  his  crew 
for  the  purpose  of  taking  these  prizes  into  a  French  port,  3.  Hence 
the  burning  wa3  a  contmuation  of  the  fact  of  war,  the  fitness  of 
which  the  owners  of  the  cargo  could  not  be  allowed  to  discuss.  To 
have  decided  otherwise  would  have  been,  remarks  M.  Calvo,  to 
subordinate  the  rights  of  belligerents  to  those  of  neutrals,  where,  in 
an  extreme^ase,  they  were  in  conflict." 
Woolsey,  p.  243. 

"The  nationality  of  individuals  in  war  depends  not  on  their 
origin  or  their  naturalization,  but  upon  their  domicil.  *  *  *  He 
is  an  enemy  who  is  domiciled  in  an  enemy's  country."    *    *     * 

"A  person  having  a  house  of  commerce  in  the  enemy's  country, 
although  actually  resident  in  a  neutral  country,  is  treated  as  an  enemy 
so  far  forth  as  tnat  part  of  his  business  is  concerned,  or  is  domiciled 
there  quo  ad  hoc.  On  the  other  hand,  a  person  having  a  house  of 
commerce  in  a  neutral  country  and  domiciled  among  the  enemy,  is 
not  held  to  be  a  neutral.  .  This  is  the  doctrine  of  the  English  courts, 
adopted  by  the  American.     *     *     * 

"  In  general,  property  follows  the  character  of  its  owner.  *  *  * 
In  partnerships,  if  one  owner  is  a  neutral  and  in  a  neutral  country 
and  the  other  an  enemy,  only  the  property  of  the  latter  is  liable 
to  capture."    *     *     * 

If,  however,  "  a  ship  sails  under  a  hostile  flag,  she  has,  by  whomeso- 
ever  owned,  a  hostile  character,"  or  "  if  a  neutral's  ship  sails  under  an 
enemy's  license  to  trade,  she  becomes  hostile;  for  Avhy  should  she 
have  the  advantage^  of  a  close  connection  with  the  enemy  without 
the  disadvantages?  "  or  "  if  a  neutral  is  the  owner  of  soil  in  a  hostile 
country,  the  product  of  such  soil,  exported  by  him  and  captured,  is 
considered  hostile.  This  is  on  the  principle  that  the  owner  of  soil 
identifies  himself,  30  far  forth,  w^ith  the  interests  of  the  country 
where  his  estate  lies." 

Woolsey,  pp.  296-298. 

"  We  now  proceed  to  the  rules  of  international  law,  in  regard  to 
the  liability  to  captures  of  ships  and  goods  engaged  in  ordinary  trade. 

"We  may  say,  in  general,  that  until  very  recent  times  two  rules 
have  contended  with  one  another, — the  rule  that  tfie  nationality  of 
property  on  the  sea  determines  its  liability  to  capture^  or  neutral 
property  is  safe  on  the  sea  and  enemy's  property  may  be  taken  wher- 
ever found,  and  the  rule  that  the  nationality  of  the  vessel  determines 
the.  liability  to  capture^  or  that  the  flag  covers  the  cargo.  By  the  first 
rule  the  neutral  might  safely  put  his  goods  into  any  vessel  Vhich 
offered  itself,  but  could  not  convey  the  goods  of  his  friend,  being  one 
of  the  belligerents,  without  the  risk  of  their  being  taken  by  the  other. 
By  the  second,  when  once  the  nationality  of  the  ship  was  ascertained 
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to  be  neutral,  it  went  on  its  way  with  its  goods  in  safety,  but  if  it 
belonged  to  the  enemy  it  exposed  neutral  goods  on  board,  as  well  as 
other,  to  be  taken.  This  latter  rule  consists  of  two  parts,  that  free 
ships  make  free  goods,  and  that  enemy's  ships  make  goods  hostile,  but 
th«  two  are  not  necessarily,  although  part  of  the  same  principle,  con- 
nected in  practice;  the  former  may  be  received  without  the  latter. 

"  It  was  a  thing  of  secondary  importance  both  for  the  neutral  and 
for  a  belligerent,  being  a  naval  power,  how  the  rules  should  shape 
themselves  in  regard  to  the  neutral's  goods  in  hostile  bottoms. .  And 
his  own  goods  on  board  his  own  vessel  were  freely  admitted  to  be 
safe.  Hence  justice  and  a  spirit  of  concession  to  the  neutral  united  in 
favor  of  the  rule  that  his  goods  were  safe  hy  whatever  vessel  con- 
veyed; although  not  safe  from  sundry  inconveniences  growing  out  of 
search  and  the  capture  of  the  hostile  conveyance. 

Enemy  Character  Acquired  by  Domicile. 

"  For  belligerent  purposes  a  person  may  be  said  to  be  domiciled 
in  a  country  when  he  lives  there  under  circumstances  which  give  rise 
to  a  reasonable  presumption  that  he  intends  to  make  it  his  sole  or 
principal  place  of  residence  during  an  unlimited  time.  The  circum- 
stances upon  which  such  a  presumption  can  be  founded  are  the  two, 
which  may  be  united  in  infinitely  varying  proportions,  of  the  past 
duration  and  the  object  of  residence.  If  a  person  goes  to  a  country 
with  the  intention  of  setting  up  in  business  he  acquires  a  domicil  as 
soon  as  he  establishes  himself,  because  the  conduct  of  a  fixed  busi- 
ness necessarily  implies  an  intention  to  stay  permanently;  if  on  the 
other  hand  he  goes  for  a  purpose  of  a  transitorjr  nature,  he  does  not 
necessarily  acquire  a  domicil,  even  though  he  lingers  in  the  country 
after  his  immediate  object  is  satisfied;  he  only  does  so  if  at  last  by 
the  length  of  his  residence  he  displaces  the  presumption  of  merely 
temporary  sojourn  which  is  supplied  by  his  original  purpose.  Of 
these  two  elements  of  time  and  object,  time  is  nevertheless  the  more 
important  ultimately.  Lord  Stowell  said  with  regard  to  it  that  *  of 
the  few  principles  that  can  be  laid  down  generally,  I  may  venture  to 
hold  that  time  is  the  grand  ingredient  m  constituting  domicil.  I 
think  that  hardly  enough  is  attributed  to  its  effects,  in  most  cases  it 
is  unavoidably  conclusive.  *  *  *  i  cannot  but  think  that 
against  a  long  residence,  the  plea  of  an  original  special  purpose 
could  not  be  averred ;  it  must  be  inferred  in  such  a  case  that  other 
purposes  forced  themselves  upon'  the  person  living  in  a  foreign 
state  '  and  mixed  themselves  with  his  original  design,  and  impressed 
upon  him  the  character  of  the  country  where  he  resided.  Suppose  a 
man  comes  into  a  belligerent  country  at  or  before  the  beginning  of  a 
war,  it  is  certainly  reasonable  not  to  bind  him  too  soon  to  an  acquired 
character,  and  to  allow  him  a  fair  time  to  disengage  himself,  but  if  he 
continues  to  reside  during  a  good  part  of  the  war,  contributing  by 
payment  of  taxes  or  other  means  to  the  strength  of  that  country,  I 
am  of  opinion  that  he  could  not  plead  his  special  purpose  with  any 
effect  against  the  rights  of  hostility. '  If  he  could,  there  'would  be  no 
sufficient  guard  against  the  fraud  and  abuses  of  masked,  pretended, 
original  and  sole  purposes  of  a  long-continued  residence.  There  is  a 
time  which  will  estop  such  a  plea ;  no  rule  can  fix  the  time  a  priori^ 
but  such  a  time  there  must  be.  In  proof  of  the  efficacy  of  mere  time 
it  is  not  impertinent  to  remark  that  the  same  quantity  of  business 
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which  would  not  fix  a  domicil  in  a  certain  space  of  time  would  never- 
theless have  that  effect,  if  distributed  over  a  larger  space  of  time. 
Suppose  an  American  came  to  Europe  with  six  contemporary  cargoes 
of  which  he  had  the  present  care  and  management,  meaning  to  return 
to  America  immediately;  they  would  form  a  different  case  from  that 
of  the  same  American  coming  to  any  particular  country  of  Europe 
with  one  cargo,  and  fixing  himself  there  to  receive  five  remaining 
cargoes,  one  in  each  year  successively.  I  repeat  that  time  is  the 
great  agent  in  this  matter;  it  is  to  be  taken  in  a  compound  ratio  of 
the  time  and  the  occupation,  with  a  great  preponderance  on  the  ar- 
ticle of  time;  be  the  occupation  what  it  may,  it  cannot  happen  but 
with  few  exceptions  that  mere  length  of  time  shall  not  constitute  a 
domicil.' 

"As  domicil  is  acquired  for  private  purposes  of  business  or  pleas- 
ure, and  the  consequences  to  a  man  of  its  possession  by  him  flow,  not 
from  an  attitude  of  hostilitjr  on  his  part,  but  from  the  accidental  cir- 
cumstance that  his  conduct  is  of  advantage  to  a  belligerent,  he  is  not 
tied  down  to  the  domicil  in  which  he  is  found  at  the  beginning  of 
war.  So  soon  as  he  actually  removes  elsewhere,  or  takes  steps  to  enect 
a  removal  in  good  faith  and  without  intention  to  return,  he  severs  his 
connexion  with  the  belligerent  country.  He  thus  recovers  his  friendly 
character,  and  with  it  recovers  also  the  rights  of  a  friend.  In  1783, 
for  example,  a  Mr.  Johnson,  an  American  subject,  came  to  England 
to  trade,  and  by  staying  there  till  1797  acquired  an  English  domicil. 
Some  time  before  the  latter  year  he  had  formed  an  intention  of  leav- 
ing, and  during  its  course  he  actually  left.  Before  his  departure 
however  a  vessel  belonging  to  him,  which  he  had  sent  out  in  order 
that  she  should  be  freighted  for  America,  but  which  an  agent,  sup-, 
posing  that  Mr.  Johnson  would  have  reached  the  United  States  before 
the  completion  of  the  voyage,  had  sent  to  ports  enemy  of  England 
and  then  back  to  the  latter  country,  was  detained  there.  It  was  held 
that  as  *  the  national  character  of  Mr.  Johnson  as  a  British  merchant 
was  founded  on  residence  only,  as  it  was  acquired  by  residence,  and 
r'ested  on  that  circumstance  alone,  he  was  in  the  act  of  resuming  his 
original  character,  and  is  to  be  considered  as  an  American,  from  the 
moment  he  turns  his  back  on  the  country  where  he  has  resided  on  his 
way  to  his  own  country;  the  character  that  is  gained  by  residence 
ceases  by  residence ;  it  is  an  adventitious  character  which  no  longer 
adheres  to  him  from  the  moment  that  he  puts  himself  in  motion  bona 
■fide  to  quit  the  country  sine  animo  revertendV 

A  person  though  not  resident  in  a  country  may  be  so  associated 
with  it  through  having,  or  being  a  partner  in,  a  house  of  trade  there, 
as  to  be  affected  by  its  enemy  character,  in  respect  at  least  of  the 
property  which  he  possesses  m  the  belligerent  territory;  if  he  is  a 
merchant  in  two  countries,  of  which  one  is  neutral  and  the  other 
belligerent,  he  is  regarded  as  neutral  or  belligerent  according  to  the 
country  in  which  a  particular  transaction  of  his  commerce  has  origi- 
nated: Things  are  different  when  a  merchant  living  in  a  neutral 
country,  and  carrying  on  an  ordinary  neutral  trade  has  merely  a 
resident  agent  in  the  belligerent  state,  the  agent  being  looked  upon  as 
only  an  instrument  for  facilitating  the  conduct  of  a  trade  which  in 
other  respects  is  not  distinguishable  from  that  of  other  neutral  mer- 
chants.   If  however  the  trade  is  in  itself  such  as  to  create  any  special 
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association,  through  the  concession  of  exceptional  privileges  or  other- 
wise, between  the  merchant  and  the  belligerent  state,  the  former  be- 
comes impressed  with  a  hostile  character  relatively  to  enemies  of  the 
state,  notwithstanding  the  fact  of  his  absence.  Thus  an  American, 
possessing  a  tobacco  monopoly  in  the  Caraccas,  but  not  residing  in 
Spanish  territory,  and  conducting  his  trade  through  an  agent,  was 
held  to  have  contracted  a  Spanish  mercantile  character. 

The  application  of  the  foregoing  rules  is  not  modified  in  the  prac- 
tice of  England  and  the  United  States  by  the  fact  that  a  merchant 
falling  under  their  operation  is  a  consul  either  for  a  neutral  or  a  bel- 
ligerent power.  He  has  the  mercantile  character  of  the  country  in 
which  he  is  commercially  domiciled,  and  he  receives  no  protection  or 
harm  in  his  private  affairs  from  his  official  position.  If  his  property 
is  liable  to  condemnation  upon  his  mercantile  character  it  is  con- 
demned ;  and  on  the  other  hand,  if  he  is  domiciled  in  neutral  territory, 
he  does  not  forfeit  his  neutral  character  by  acting  as  consul  of  a  bel- 
ligerent state.  The  French  practice  is  so  lar  different  that  the  prop- 
erty of  a  neutral  subject,  consul  for  a  neutral  state  in  a  belligerent 
country,  and  carrying  on  trade  in  the  latter,  is  held  to  be  itself 
neutral." 

Han,  pp.  517-521. 

Conflict  Between  British  and  Continental  Views  as  to  Test  of  Enemy  Character. 

"  When  cargoes  are  seized  in  circumstances  that  justify  the  capture 
of  enemy  property  yet  give  no  right  to  confiscate  the  property  or  neu- 
trals, the  question  immediately  arises  whether  the  owners  are  to  be 
regarded  as  enemies  if  they  reside  in  enemy  territory  or  as  neutrals 
if  in  addition  they  possess  neutral  nationality.  Should  they  be  both 
residents  on  enemy  soil  and  subjects  of  the  enemy  state,  no  other  posi- 
tion than  that  of  enemies  can  by  any  possibility  be  assigned  to  them. 
But  if  residence  points  in  one  direction  and  national  character  in 
another,  which  is  to  prevail  ?  The  answer  of  the  school  of  thought 
dominant  on  the  continent  of  Europe  is  short  and  simple.  It  adheres 
to  nationality  as  the  test.  But  the  English-speaking  powers  have 
adapted  the  opposite  view.  British  and  American  judges  have 
laboriously  built  up  a  great  body  of  law,  based  upon  the  proposition 
that  such  a  residence  in  an  enemy's  country  as  adds  the  resources  of 
the  individual  to  the  common  stock  of  strength  for  war  possessed  by 
the  hostile  state,  stamps  the  enemy  character  upon  him.  They  have 
applied  the  principles  of  the  law  of  domicile  to  questions  oi  mari- 
time capture,  and  in  doing  so  have  modified  them  to  some  extent  in 
order  to  secure  substantial  justice  for  all  concerned.  It  would  be 
difficult  to  deny  that  they  have  succeeded  in  their  endeavor,  and 
equally  difficult  to  maintain  that  the  rules  they  have  elaborated  are 
distinguished  by  the  simplicity  that  characterizes  the  opposing  doc- 
trine.    *     *     * 

"The  conflict  between  the  two  views,  which  may  be  called  for 
shortness  the  British  and  the  Continental,  was  brought  out  at  the 
Naval  Conference  of  1908-1909."  There  was  no  difficulty  experi- 
enced in  reaching  an  agreement  on  Art.  58,  London  Naval  Confer- 
ence. "  But  the  division  of  opinion  as  to  the  proper  method  of  de 
termining  the  character  of  the  owner  was  so  marked  and  persistent 
that  no  decision  was  possible.    The  matter  was  left  open,  and  in  all 
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probability  it  will  be  settled  in  the  end  by  the  proposed  International 
l^rize  Court.  A  compromise  was  suggested  on  tne  lines  of  the  adoption 
of  nationality  as  the  usual  test,  and  the  substitution  for  it  of  domi- 
•cile  in  the  exceptional  cases  when  the  owner  either  had  no  nationality 
or  was  of  double  nationality,  companies  to  be  considered  as  enemy  or 
neutral  according  to  the  locality  of  their  headquarters.  This  seems 
reasonable ;  but  it  failed  to  command  unanimity,  and  had  to  be  aban- 
doned in  consequence." 

A  State  may  regard  as  enemies  persons  living  in  places  occupied 
by  the  enemy  and  subject  their  property,  coming  from  such  places, 
to  capture,  even  though  the  occupied  places  "  are  parts  of  its  own 
territory.  Being  under  enemy  occupation,  their  possession  en- 
riches the  enemy  for  the  time  being  and  contributes  to  his  warlike 
resources,  while  their  own  country  reaps  no  advantage  from  them. 
They  are,  therefore,  liable,  while  the  occupation  lasts,  to  the  severities 
•exercised  in  war  against  the  property  of  non-combatant  subjects  of 
the  enemy  state.  But  if  the  hostile  occupants  are  dispossessed,  the 
inhabitants  are,  of  course,  treated  as  citizens  and  not  as  residents  in 
•enemy  territory.,  During  the  Civil  War  in  the  United  States  the 
■courts  regarded  places  in  the  firm  possession  of  the  Southern  Con- 
federacy as  enemy  territory,  and  the  property  of  persons  domiciled 
therein  as  enemy  property  in  so  far  as  the  rules  of  warlike  capture 
were  concerned.  But  it  should  be  remembered  that  there  are  British 
•decisions  that  point  to  cession  or  completed  conquest,  rather  than 
mere  occupation  in  the  military  sense,  as  necessary  before  the  terri- 
tory can  be  considered  hostile  to  such  an  extent  as  to  justify  the  cap- 
ture and  condemnation  of  property  proceeding  from  it." 

"  *  *  *  If  domicile  be  taken  as  the  test,  the  enemy  character  is 
possessed  in  an  appreciable  degree,  as  far  as  property  is  concerned, 
h]/  neutral  subjects  xoho  have  houses  of  trade  in  the  enemy'' s  country^ 
though  they  do  not  reside  there.  They  are  said  to  have  acquired  in 
this  way  a  trade  domicile  in  war  which  is  quite  independent  of  their 
personal  residence,  and  exposes  the  goods  connected  with  it  to  the 
risk  of  capture,  on  the  principle  that  the  enemy  country  has  its  re- 
sources for  war  increased  by  the  trade  done  in  it,  even  though  the 
trader  himself  is  a  neutral  subject  and  lives  in  neutral  territory.  The 
result  was  tersely  put  by  Lord  Stowell  in  the  case  of  the  VigUardia^ 
when  he  referred  with  approval  to  the  rule  '  that  if  a  person  entered 
into  a  house  of  trade  in  the  enemy's  country  in  time  of  war,  or 
•continued  that  connection  during  the  war,  he  could  not  protect  him- 
self by  mere  residence  in  a  neutral  country.'  The  liability  to  capture  . 
does  not,  however,  extend  to  other  goods  belonging  to  the  same  owner 
but  imconnected  with  the  hostile  trading  establishment." 

While  the  two  great  tests  of  enemy  character  are  "  citizenship  and 
domicile,"  there  are  "  other  circumstances,  such  as  being  temporarily 
or  permanently  in  the  enemy's  service,  or  residing  in  a  district  occu- 
pied by  him,  or  having  a  house  of  trade  in  his  country,"  that  "  are 
taken  into  consideration  and  are  held  to  taint  the  individual  con- 
cerned to  a  greater  or  less  degree.  According  to  British  and  Ameri- 
can practice,  domicile  modifies  to  a  great  extent  the  rules  based  on 
nationality.  It  is  necessary,  therefore,  to  inquire  what  kind  of  resi- 
dence amounts  in  law  to  domicile,  and  how  far  liability  to  the  se- 

11    Rob.,    15. 
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verities  of  war  is  affected  thereby.  Fortunately  there  are  in  exist- 
ence a  number  of  decisions  on  these  points  by  great  prize  court 
judges  both  in  England  and  in  the  United  States,  and  we  are  able  to 
gather  from  them  a  body  of  clear  and  consistent  doctrine.  Domicile 
IS  determined  by  the  intent  of  the  parties  and  by  the  length  of  thjeir 
residence.  If  the  intent  to  go  to  a  certain  place  and  live  Siere  is  per- 
fectly clear,  a  domicile  therein  is  acquired  as  soon  as  residence  com- 
mences. If  the  intent  is  not  clear,  long-continued  residence  will 
create  a  domicile ;  and  an  intent  to  make  a  short  stay  in  a  place  and 
then  return  is  held  to  be  overridden  by  remaining  there  a  long 
time  and  treating  the  place  as  a  home.  In  every  case  where  a  man  is 
a  citizen  of  one  country  and  has  his  home  in  another,  the  liability 
of  his  property  connected  with  the  latter  country  to  capture  and 
other  incidents  of  warfare  is  determined  by  domicile  and  not  by 
nationality.  If  the  country  of  his  domicile  be  neutral,  he  has  a  neu- 
tral character  in  so  far  as  his  property  connected  with  that  country 
IS  concerned;  if  it  be  belligerent,  he  has  a  belligerent  character 
which  renders  his  property  connected  with  it  enemy  property  to  the 
other  belligerent.  But  any  property  which  he  may  possess  in  the 
country  of  his  citizenship  and  allegiance  follows  the  condition  of 
that  country  as  neutral  or  belligerent.  And  further,  for  purposes  of 
capture  at  sea  in  time  of  war,  a  man  may  have  two  or  more  domi- 
ciles, one  at  least  of  which  is  unconnected  with  actual  residence ;  for 
he  may  live  in  one  country  and  have  a  house  of  trade,  or  a  share  as 
partner  in  a  house  of  trade,  in  another  country,  or  in  several  other 
countries.  In  such  a  case  goods  connected  with  any  house  of  trade 
in  an  enemy  country  would  be  regarded  as  enemy  goods,  and  held 
liable  to  capture  in  circumstances  that  justify  the  seizure  of  such 
property. 

«  «  ]|(  *  :|e  «  ♦ 

"  In  the  case  of  the  Harmony^  the  influence  of  time  upon  domi- 
cile was  exhaustively  considered  in  a  judgment  delivered  by  Lord 
Stowell.  The  vessel  was  an  American  merchantman  which  had  been 
brought  in  for  adjudication  by  a  British  cruiser  in  the  war  between 
Great  Britain  and  France  at  the  end  of  the  eighteenth  century,  on 
the  ground  that  the  cargo  consisted  of  enemy  goods.  The  partners  of 
a  house  of  trade  in  the  United  States  claimed  a  portion  of  it  as  be- 
longing to  them,  and  therefore  neutral  property.  Eestitution  was 
decreed  with  regard  to  the  share  of  the  partners  residing  in  the 
United  States;  but  in  1800  Lord  Stowell  decided  against  another 
partner,  Mr.  U.  W.  Murray,  on  the  ground  that  he  was  residing  in 
France,  the'  country  of  the  enemy.  Murray  had  traveled  from  the 
United  States  to  France  to  look  after  the  business  of  the  firm  in  that 
country ;  but  he  had  remained  in  France  for  four  years  together,  and, 
though  it  was  clear  that  he  intended  to  return  to  America,  where  he 
had  a  wife  and  child,  there  was  also  evidence  to  show  that  he  pur- 
posed to  come  back  again  to  Europe.  Upon  these  facts  Lord  Stowell 
laid  down  that '  a  special  purpose  may  lead  a  man  to  a  country  where 
it  shall  detain  him  the  whole  of  his  life.  Against  such  a  long  resi- 
dence the  plea  of  an  original  special  purpose  could  not  be  avowed.' 
He  continued,  *  Supposing  a  man  comes  into  a  belligerent  country 
at  or  before  the  beginning  of  the  war,  it  is  certainly  reasonable  not 

1  2  Rob.,  324. 
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to  bind  him  too  soon  to  an  acquired  character,  and  to  allow  him  a 
fair  time  to  disentangle  himself;  but  if  he  continues  to  reside  during 
a  good  part  of  the  war,  contributing  by  the  payment  of  taxes  and 
other  means  to  the  strength  of  the  country,  he  could  not  plead  his 
special  purpose  with  any  effect  against  the  rights  of  hostility.'  These 
cases  clearly  show  that  time  and  intent  are  the  two  great  elements 
in  determining  domicile. 

"In  cases  of  acquired  domicile  original  character  easily  reverts. 
In  order  that  it  may  do  so,  nothing  more  is  necessary  than  that  the 
person  domiciled  abroad  should  set  out  on  his  return  journey  to  his 
native  country,  intending  to  take  up  his  abode  there.  Thus  in  1800, 
in  the  case  of  the  Indicm  Chief ^^  Lord  Stowell  restored  the  property 
of  Mr,  Johnson,  a  citizen  of  the  United  States  domiciled  in  England. 
It  had  been  captured  because  it  was  engaged  in  a  traffic  prohibited 
to  British  subjects  but  allowed  to  neutral  American  citizens.  But 
on  proof  that  at  the  time  of  capture  Mr,  Johnson  had  left  England 
on  his  way  to  the  United  States  with  the  intention  of  remaining  there. 
Lord  Stowell  decided  that  he  had  lost  his  domicile  of  choice  and 
regained  his  domicile  of  origin.  'The  character,'  said  the  judge, 
*that  is  gained  by  residence  ceases  by  non-residence.  It  is  an  adven- 
titious character,  and  no  longer  adheres  to  him  from  the  moment 
that  he  puts  himself  in  motion  bona  fide  to  quit  the  country  sine 
anirao  revertendV 

"  These  principles  of  the  British  prize  tribunals  were  deliberately 
adopted  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  YenuB^  which  arose  during  the  War  of  1812-1814  between  the 
two  countries.  -They  are  indeed  the  common  property  of  the  two 
great  English-speaking  powers,  though  most  European  nations  re- 
ject the  doctrine  of  domicile  on  which  they  are  founded." 
Lawrence,  pp.  373-379/ 

Conflict  of  Views  Not  Settled  by  Declaration  of  London. 

"  It  is  *  *  *  generally  recognized  that  the  enemy  character 
of  goods  depends  upon  the  enemy  character  of  their  owners.  As, 
however,  no  universally  recognised  rules  exist  as  to  the  enemy  char- 
acter of  individuals,  there  are  likewise  no  universally  recognised 
rules  in  existence  as  to  the  enemy  character  of  goods. 

"  (1)  Since,  according  to  British  and  American  practice,  domicile 
in  enemy  country  makes  an  individual  bear  enemy  character,  all 
goods  belonging  to  individuals  domiciled  in  enemy  country  are  enemy 
goods,  and  all  goods  belonging  to  individuals  not  resident  in  enemy 
country  are  not,  as  a  rule,  enemy  goods.  For  this  reason,  goods  be- 
longing to  enemy  subjects  residing  in  neutral  countries  do  not,  but 
goodsbelonging  to  subjects  of  neutral  States  residing  in  enemy  coun- 
tnr  do  bear  enemy  character,  although  they  may  be  the  goods 
of  a  foreign  consul  appointed  and  residing  in  enemy  country.  Fur- 
ther, the  goods  of  such  subjects  of  the  belligerents  as  are  domiciled 
on  each  other's  territory  and  are  allowed  to  remain  there  after  the 
outbreak  of  war,  acquire  enemy  character  in  the  eyes  of  the  belliger- 
ent whose  subjects  they  are,  but  lose  their  enemy  character  in  the 
eyes  of  the  belligerent  on  whose  territory  they  are  allowed  to  remain. 
Again,  the  produce  of  an  estate  on  enemy  territory  belonging  to  a 

13  Rob.,  20.  *8  Crancb,  253. 
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subject  of  a  neutral  State  who  resides  abroad,  does  bear  enemy  char^ 
acter,  for  '  Nothing  com  be  more  decided  and  fixed  them  the  principle 
*  *  *  that  the  possession  of  the  soil  does  impress  upon  the  owner 
the  character  of  the  cowatry^  as  far  as  the  produce  of  that  plantation 
is  concerned  *  *  *  whatever  the  local  residence  of  the  owner 
may  6e.'  Lastly,  all  such  property  of  a  subject  of  a  neutral  State 
residing  abroad  but  having  a  house  of  trade  within  the  enemy  coun- 
try as  IS  concerned  in  the  commercial  transactions  of  such  house  of 
trade,  likewise  bears  enemy  character,  because  the  owner  of  these 
goods  has  a  '  commercial  domicile '  in  enemy  country. 

"  (2)  On  the  other  hand,  according  to  French  practice,  the  nation- 
ality of  the  owner  of  the  goods  is  exclusively  the  deciding  factor, 
and  it  does  not  matter  where  he  resides.  Hence  only  such  goods  on 
enemy  merchantmen  bear  enemy  character  as  belong  to  subjects  of 
the  enemy,  whether  those  subjects  are  residing  on  enemy  or  neutral 
territory;  and  all  such  goods  on  enemy  merchantmen  as  belong  to 
subjects  of  neutral  States  do  not  bear  enemy  character,  whether 
those  subjects  reside  on  neutral  or  enemy  country. 

"(3)  The  Declaration  of  London  does  not  purport  to  decide  the 
controversy,  since  the  Powers  represented  at  the  Naval  Conference 
of  London  could  not  agree.  Whereas  Holland,  Spain,  and  Japan  ap- 
proved of  the  British  and  American  practice,  Austria-Hungary, 
Italy,  Germany,  and  Russia  sided  with  France.  For  this  reason,  the 
Declaration,  by  articles  58  and  59,  only  enacts  that  the  enemy  char- 
acter of  goods  on  enemy  vessels  is  determined  by  the  enemy  character 
of  their  owner,  and  that  all  goods  on  enemy  vessels  are  presumed  to 
be  enemy  goods  unless  the  contrary  is  proved.  But  the  chief  ques- 
tion, namely,  what  is  the  factor  that  decides  the  enemy  character  of 
an  owner,  is  deliberately  left  unanswered." 

Oppenheim,  Vol.  II,  pp.  115-117. 

Anglo-American  View. 

"In  France  and  generally  oh  the  European  Continent  the  same 
character  is  attributed  to  a  shipowner  or  cargo-owner  for  the  purpose 
of  maritime  capture  as  for  other  purposes.  He  is  an  enemy  or  a  neu- 
tral according  to  his  political  nationality.  But  the  French  Instruc- 
tions of  25  July  1870  to  naval  commanders.  Art.  10,  say  that '  for  the 
application  of  the  principles  that  the  neutral  flag  covers  enemy  goods 
and  that  neutral  goods  are  free  under  the  enemy  flag,  contraband  of 
war  excepted,  the  nationality  of  houses  of  business  [maisons  de  com- 
merce'] must  be  determined  according  to  the  place  where  they  are 
established.'  This  seems  to  have  been  intended  to  apply  to  the  enemy 
or  neutral  character  of  cargoes  only,  for  the  same  article  proceeds: 
'  the  nationality  of  ships  does  not  result  only  from  that  of  their  own- 
ers, but  £llso  from  their  legitimate  right  to  the  flag  which  covers  them,^ 
so  that  in  the  case  of  ships  no  mention  is  made  of  a  house  of  business. 
So  far  as  it  goes,  the  rule  of  the  Instructions  was  an  innovation 
no  doubt  suggested  by  the  Anglo-American  doctrine  *  *  *  but 
Despagnet,  sec.  651,  says  that  the  traditional  jurisprudence  of  the 
French  prize  courts  has  not  been  modified  by  it,  in  support  of  which 
statement  he  quotes  The  Joan^  Barboux,  p.  104.  In  that  case  the 
court  took  occasion  to  reassert  the  old  doctrine  in  strong  terms,  but 
the  goods  condemned  were  consigned  to  two  Germans  in  neutral 


lAWS  OF  MABITIME  WAKPABE.  Ill 

territory,  cormnanditairies  of  a  Hamburg  house  of  husiness^  so  that 
the  Instructions  were  not  violated.  ' 

"  The  Anglo-American  system  makes  the  enemy  or  neutral  char- 
acter of  an  individual,  so  far  as  it  is  imi)ortant  for  the  purpose  of 
maritime  capture,  depend,  not  on  his  political  nationality,  but  on  his 
domicile  in  a  peculiar  sense  known  as  trade  domicile  in  war.  At  the 
same  time  it  upholds  the  importance  of  the  fact  that  a  l^quse  of  busi- 
ness is  established  in  the  enemy's  country.  Both  these  branches 
pf  the  doctrine  are  defended  on  the  ground  that  trade,  whether  indus- 
trial or  commercial,  is  a  source  of  wealth  and  therefore  of  strength 
to  the  country  in  which  it  is  carried  on,  bj^  the  money  spent  there  and 
the  liability  of  the  profits  to  taxation.  It  is  not  forgotten  that  it  may 
also  benefit  another  country  in  which  the  person  to  whom  the  trade 
or  a  share  of  it  belongs  is  resident,  and  to  which  he  may  cause  the 
profit  or  his  share  of  it  to  be  brought.  And  the  combination  of  these 
points  of  view  has  led  to  a  state  of  the  authorities  which  is  thus  char- 
acterised by  Wheaton.  'Residence,'  he  says,  'in  a  neutral  country 
will  not  protect  [a  merchant's]  share  in  a  house  established  in  the 
enemy's  country,  though  residence  in  the  enemy's  country  will  con- 
demn his  share  in  a  house  established  in  a  neutral  country.  It  is  im- 
possible not  to  see  in  this  want  of  reciprocity  strong  marks  of  the 
partiality  towards  the  interests  of  captors,  which  is  perhaps  insepara- 
ble from  a  prize  code  framed  by  judicial  legislation  in  a  belligerent 
country,  and  adopted  to  encourage  its  naval  exertions.' 

"  Without  having  or  being  a  partner  in  a  house  of  business  estab- 
lished in  a  given  country,  a  man  may  in  that  country  make  contracts 
or  do  other  acts  of  a  trader,  not  linked  together  otherwise  than 
through  his  person.  Then  we  have  the  state  of  facts  with  regard  to 
which  Lord  Stowell  said  that  '  a  man  may  have  mercantile  concerns 
in  two  countries,  and  if  he  acts  as  a  merchant  of  both  he  must  be  lia- 
ble to  be  considered  as  a  subject  of  both,  with  regard  to  the  transac- 
tions originating  respectively  in  those  countries.^  '•  And  no  greater 
extent,  with  regard  to  the  rule  now  occupying  us,  can  be  given  to 
what  was  said  by  Lord  Lindley :  '  The  subject  of  a  state  at  war  with 
this  country,  but  who  is  carrying  on  business  here  or  in  a  foreign  neu- 
tral country,  is  not  treated  as  an  alien  enemy.  The  validity  of  his 
contracts  does  not  depend  on  his  nationality,  nor  even  on  what  is  his 
real  domicile,  but  on  the  place  or  places  in  which  he  carries  on  his 
business  or  businesses.^ ' 

•'  T\Tiat  Lord  Lindley  here  ^contrasts  with  real  domicile  is  '  trade 
domicile  in  war,'  and  we  have  to  account  for  the  term  '  domicile ' 
being  used  at  all  in  connection  with  it.  In  the  early  times  of  ad- 
miralty law  domicile  was  a  familiar  conception  for  the  classification 
of  persons,  while  the  conception  of  nationality  has  only  since  been 
perfected  along  with  that  of  the  modern  state.  Hence  admiralty 
judges  used  it  as  determining  the  enemy  or  neutral  character  of  per- 
sons before  they  had  any  intention  of  building  on  the  benefit  derived 
to  a  given  country  by  trade,  and  we  may  suppose  that  in  England 
they  were  confirmed  in  that  habit  by  the  circumstance  that  prize 
causes  here  were  usually  assigned  to  the  same  persons  who  were 
judges  in  probate  and  matrimonial  matters,  in  which  the  reference  to 

1  The  Jonge  Klassina,  5  Rob.,  302. 

sjanson  v.  Driefontein  Cons.  Mines,  A.  C.  505,  506. 
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domicile  was  constant  and  fundamental.  In  later  times  the  idea  of 
the  trader's  place  of  residence  being  benefited  by  his  trade  came  in  to 
strengthen  the  connection,  and  has  prevented  domicile  as  referred  to 
for  war  from  following  the  development  which  domicile  in  its  proper 
sense  has  midergone.  For  the  former,  as  we  have  seen  in  the  lan- 
guage quoted  from  Lord  Stowell,  still  freely  admits  multiplicity  as 
possible,  which  was  the  original  character  of  all  domicile,  its  im- 
portance in'Roman  law  being  limited  to  questions  of  jurisdiction  and 
municipal  burdens,  of  which  there  was  no  legal  objection  to  a  person's 
being  subject  to  several.  But  when  domicile  became  a' criterion  of 
law,  as  it  now  is  in  England  for  the  age  of  majority  and  the  intrinsic 
validity  of  a  will  of  movable  propertv,  it  was  necessary  in  civil  courts 
to  assert  its  unity,  and  along  with  tnat  necessity  there  has  arisen  in 
England  a  greater  strictness  in  appreciating  the  residence  necessary 
for  its  acquisition.  The  present  English  doctrine  on  that  subject  is 
that  in  order  to  acquire  a  domicile  of  choice  in  any  coimtry  a  person 
must  intend  to  reside  there  in  the  most  permanent  manner,  or  reason 
must  be  shown  for  thinking  that  he  would  have  formed  such  an  in- 
tention if  his  thoughts  had  been  crystallised  by  the  question  being 
put  to  him.  But  tne  utility  to  a  country  of  the  industry  or  com- 
merce carried  on  in  it  depends  on  the  actual  seat  of  the  occupation, 
and  not  on  its  probable  continuance. 

"  Hence  our  great  admiralty  judges  have  not  taken  a  very  strict 
view  of  the  residence  necessarv  for  acquiring  a  trade  domicile  in 
war.  '  Time,'  said  Lord  Stowell, '  is  the  grand  ingredient  in  consti- 
tuting domicile.  I  think  that  hardly  enough  is  attributed  to  its 
effects.  In  most  cases  it  is  unavoidably  conclusive.  It  is  not  un- 
frequently  said  that  if  a  person  comes  only  for  a  special  purpose, 
that  shall  not  fix  a  domicile.  This  is  not  to  be  taken  in  an  unquali- 
fied latitude,  and  without  some  respect  had  to  the  time  which  such  a 
purpose  may  or  shall  occupy  ♦  ♦  *  [Domicile]  is  to  be  taken 
m  a  compound  ratio  of  the  time  and  the  occupation,  with  a  great 
preponderance  on  the  article  of  time :  be  the  occupation  what  it'  may, 
it  cannot  happen  but  with  few  exceptions  that  mere  length  of  time 
shall  not  constitute  a  domicile.'^  This  doctrine  he  applied  as  well  to 
residence  in  the  British  dominions  as  to  residence  in  the  enemy 
country,  the  effect  in  the  former  case  being  that  a  trade  domicile  in 
British  territory  brought  the  merchants  having  it  under  the  British 
rule  prohibiting  trade  with  the  enemy,  and  thereby  exposed  their 
property  to  capture  no  less,  though  for  another  reason,  than  if  their 
trade  domicile  had  been  in  enemy  territory.  He  admitted  a  relaxa- 
tion of  the  doctrine  in  favour  of  a  person  whom  the  outbreak  of  war 
surprises  with  a  trade  domicile  in  a  foreign  country,  when  by  the 
date  of  the  capture  he  has  '  put  himself  in  motion,  bona  fide^  to  quit 
the  country  sine  animo  revertendV :  then  the  commencement  of  his 
journey  is' equivalent  to  his  arrival  in  his  own  country.  But  the  ma- 
jority of  the  Supreme  Court  of  the  United  States,^  with  the  express 
concurrence  of  Justice  Story  though  he  did  not  sit  in  the  case,  re- 
fused to  carry  the  relaxation  further,  and  condemned  the  property 
of  American  citizens  who  had  been  caught  by  the  outbreak  of  war  in 
1812  with  a  trade  domicile  in  England,  notwithstanding  their  mani- 
festation, without '  practical  effect,  of  a  desire  to  return  to  America. 

iThe  Harmony,  2  C.  Rob.,  324.  »  The  Venus,  8  Cranch,  253. 
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Chief  Justice  Marshall  disseifted,  holding  that  when  a  merchant 
establishes  himself  for  trade  in  a  foreign  country,  his  intention  is 
presumably  to  carry  on  that  trade  only  so  long  as  he  can  do  so  with- 
out violating  his  duty  to  his  own  country,  which  is  no  longer  possible 
after  a  war  has  arisen  between  the  two.  'A  continuance  of  trade  after 
the  war^  unless  perhaps  under  very  special  circumstances  and  for  the 
mere  purpose  of  closing  transactions  already  commenced,  would  fix 
the  national  character  and  the  domicile  previously  acquired.  An  im- 
mediate discontinuance  of  trade  and  arrangements  for  removing, 
followed  by  actual  removal  within  a  reasonable  time,  imless  detained 
by  causes  which  might  sufficiently  account  for  not  removing,  would 
fix  the  intention  to  change  the  domicile,'  and  should  exempt  the 
property  from  condemnation.  And  Lord  Kingsdown  must  be  reck- 
oned as  agreeing  with  the  eminent  chief  justice,  for  he  said,  in  de- 
livering the  judgment  of  the  privy  council  in  The  Gerasimo^  that 
^if  a  war  breaks  out,  a  foreign  merchant  carrying  on  trade  in  a 
belligerent  country  has  a  reasonable  time  allowed  him  for  trans- 
ferring himself  and  his  property  to  another  country.'  ^ 

"  The  determination  of  the  enemy  or  neutral  character  of  a  house 
of  business  by  its  situation,  or  of  a  person  by  his  trade  domicile  in 
war,  leads  to  a  question  about  the  character  of  the  territory  where 
such  situation  or  domicile  exists,  as  being  affected  or  not  by  events 
which  have  taken  place  in  the  course  of  the  war.  This  was  dis- 
cussed at  some  length  in  the  case  of  The  Gerasimo^iiih  reference  to 
Moldavia,  a  friendly  country  which  during  the  (jrimean  war,  was 
occupied  by  Eussia :  Dr.  Lushington  deemed  it  to  have  acquired  the 
enemy  character,  but  he  was  reversed  by  the  Judicial  Committee, 
the  judgment  of  which  was  pronounced  by  Lord  Kingsdown. 
*What,'  they  said,  'are  the  circumstances  necessary  to  convert 
friendly  or  neutral  territory  into  enemy's  territory?  For  this  pur- 
pose is  it  sufficient  that  the  territory  in  question  should  be  occupied 
by  a  hostile  force,  and  subjected  during  its  occupation  to  the  control 
of  the  hostile  power,  so  far  as  such  power  may  think  fit  to  exercise 
control,  or  is  it  necessary  that,  either  by  cession  or  conquest  or  some 
other  means,  it  should  either  permanently  or  temporarily  be  incor- 
porated with  and  form  part  oi  the  dominions  of  the  invader  at  the 
time  when  the  question  of  national  character  arises?'  The  answer 
must  be  the  same  as  for  the  conversion  of  enemy's  territory  into 
friendly  or  neutral,  and,  for  choosing  the  second  of  the  alternatives 
which  they  put,  their  lordships  had  the  precedents  of  the  French 
possessions  in  the  island  of  St.  Domingo,  which  the  lords  of  appeal 
m  the  cases  of  T?ie  Dart  and  T?ie  Happy  Couple?  in  1808,  treated  as 
still  French  although  the  insurgent  negroes  had  established  a  gov- 
ernment in  them — the  Spanish  ports  in  French  occupation  during  the 
Peninsular  war,  which  Lord  Stowell  considered  would  have  to  be 
deemed  friendly* — and  the  Ionian  Islands,  which  were  held  to  be 
still  distinct  from  Russia  during  the  Russian  occupation  of  them  be- 
fore the  treaty  of  Tilsit,  but  to  have  become  hostile  after  Russia  had 
delivered  them  to  France  in  1807  by  a  voluntary  transaction  which 
was  deemed  to  be  equivalent  to  a  cession  hj  treaty.  But  although  an 
old  right  to  territory  will  be  held  to  remain  in  force  for  the  present 
purpose  notwithstanding  the  temporary  loss  of  its  fruition,  a  new 

1 11  Moore,  P.  C.  96.  ^  gee  The  Manilla,  Edw.,  3. 

8  The  Banta  Anna,  Edw.,  182. 
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right  will  not  f6r  the  same  purpose  change  the  character  of  terri- 
tory till  it  has  been  followed  by  fruition.  Spain  ceded  Louisiana 
to  France  in  1796,  but  France,  not  having  the  command  of  the  sea, 
could  not  take  possession,  and  a  Louisianian  ship  captured  by  a 
British  privateer  was  released  as  being  Spanish  and  friendljr.  But 
the  Danish  islahd  of  Santa  Cruz,  having  fallen  under  British  pos- 
session during  a  war  between  England  and  Denmark,  was  classed  by 
Chief  Justice  Marshall  with  'acquisitions  made  during  war,'  so  as 
to  have  become  British '  to  every  commercial  and  belligerent  purpose ' 
of  a  war  between  England  and  the  United  States."  ^ 
Westlake,  Vol.  II,  163-169. 

"Art.  19.  The  Commander  will  be  justified  in  treating  as  an  Enemy 
Vessel: — 

"1.  Any  Vessel  under  the  Flag  and  Pass  of  the  Enemy  'Gov- 
ernment.* 

"  2.  Any  Vessel  sailing  under  a  License  of  the  Enemy  Government.' 

"  3.  Any  Vessel  owned  in  whole  or  in  part  by  an  Enemy,  as  herein- 
after defined.*    *     *     *    " 

Naval  Prize  Law,  Holland. 

"Art.  20.  Any  person  is  an  Enemy,  for  the  purposes  of  this  Chap- 
ter, irrespectiveiv  of  his  Nationality,  who  resides  and  carries  on  trade 
in  the  Enemy's  Territory."  ^ 
Naval  Prize  Law,  Holland. 

"Akt.  21.  A  place  ohly  in  temporary  occupation  by  the  Enemy  is 
not  necessarily  to  be  considered  as  Enemy's  Territory."  * 

Naval  Prize  Law,  Holland. 

"Art.  22.  Conversely,  no  person,  although  of  Enemy  Nationality, 
who  resides  and  carries  on  trade  in  British,  Allied,  or  Neutral  Ter- 
ritory is  an  Enemy."  ^ 

Naval  Prize  Law,  Holland. 

"Art.  23.  The  place  where  a  person  resides  and  trades  is  some- 
times described  as  that  of  his  '  Commercial  Domicil.' "  ® 

Naval  Prize  Law,  Holland. 

"Art.  24.  Trading  in  a  country,  without  residence  there,  may 
confer  a  '  Commercial  Domicil '  in  that  country."  ® 

Naval  Prize  Law,  Holland. 

"Art.  25.  So  also  may.  residence  in  the  Enemy's  Territory  on  the 
part  of  a  person  engaged  in  trade  in  a  Neutral  country."  ^^ 
Naval  Prize  Law,  Holland. 

• 

1 Q  Or&ncli    191 

a  "  Vigilaniia,  1  C.  Rob.  1.  Vrouir^  Elizabeth,  5  C.  Rob.  2.  Vrouw  Anna  Catharina, 
5  C.  Rob.  161.    Fortuna,  1  Dod.  81.    Success,  1  Dod.  131.    Industrie,  Spinks,  54  . 

^  Julia,  8  Cranch,  181.     Aurora,  8  Cranch,  202.     Hiram,  8  Cranch,  444. 

*  Primus,  Spinks,  48.     Industrie,  Spinks,  56. 

^"Indian  Chief,  3  C.  Rob.  12.  Ann,  1  Dods.  221.  Joanna  Emilie,  Spinks,  12.  Aho, 
Spinks    42.'* 

«"  Santa  Anna,  Edwards,  180.     Qerasimo,  11  Maore  P.  C.  88." 

'  "  Danous,  4  C.  Rob.  255  n.     Postilion,  Hay  and  Marriott,  245." 

8  *'  Sometimes  also  as  that  of  his  '  National  Mercantile  Character.*  Baltica,  Spinks, 
264 ;  where  see  Dr.  Lushington's  remarks  upon  the  confusion  which  results  from  apply- 
ing to  these  cases  the  rules  as  to  Domicil,  properly  so  called.  See  also  Note  III,  in  the 
Appendix  to  Professor  Dicey*s  treatise  on  Domicil." 

^"  Jonge  Klassina,  5  C.  Rob.  297.     8.  Jose  Indiana,  1  Wheat.  208."      • 

10  "  S.  Jose  Indiana,  1  Wheat.  208." 
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"Art.  26.  A  person  may  have  diiferent  Commercial  Domicils, 
according  to  the  course  of  diiferent  transactions."  ^ 
Naval  Prize  Law,  Holland. 

"Art.  27.  The  Commercial  Domicil  of  a  Consul  who  trades  is  in 
the  place  of  hjis  Trade;  not  in  the  country  which  he  represents."  * 
Naval  Prize  Law,  Holland. 

"Art.  28.  The  Commercial  Domicil  of  European  traders  in  the 
East  is  that  of  the  factory  or  association  under  whose  protection 
they  carry  on  their  trade."  ^ 
Naval  Prize  Law,  Holland. 

"Art.  29.  A  Commercial  Domicil  is  retained  till  another  is  hond 
-fide  acquired,  but  is  more  readily  changed  than  a  domicil  properly 
so  called."  * 

Naval  Prize  Law,  Holland. 

• 

"Art.  30.  A  person  engaged  in  Enemy  navigation  is  also  an 
Enemy,  for  the  purposes  of  this  Chapter,  not  only  in  respect  of  the 
particular  Vessel  in  which  he  is  employed,  but  also  in  respect  of 
other  Vessels  belonging  to  him  that  have  no  distinct  Rational  char- 
acter impressed  upon  them."  • 
Naval  Prize  Law,  Holland. 

"Art.  31.  The  Commercial  Domicil  of  the  Owner  of  a  Vessel  will 
be  ascertained  from  her  Papers — e.  g.,  her  Register  (if  any),  or  the 
Builder's  Contract,  if  the  Vessel  is  a  new  one;  or  the  Bill  of  Sale, 
if  the  Vessel  has  been  lately  transferred ;  or  from  inquiry  from  the 
Master,  who  is  bound  to  be  acquainted  with  the  name  and  Com- 
mercial Domicil  of  the  Owner." 
Naval  Prize  Law,  Holland. 

"Art.  40.  The  Commander  will  be  justified  in  treating  as  a  British 
Vessel — 

"  1.  Any  Vessel  sailing  under  a  British  Fla^  and  Pass. 

"  2.  Any  Vessel  carrying  a  Certificate  of  British  Kegistry. 

"  3.  Any  Vessel  owned  by  a  British  Subject,  as  hereinafter  defined 
{see'sQQS,  41,  42). 

"4.  Any  Vessel  apparently  owned  by  a  person  having  a  Neutral 
Commercial  Domicil,  if  such  person  has  acquired  the  ownership  by 
a  Transfer  from  a  British  subject  made  after  the  Vessel  had  started 
upon  the  voyage  during  which  she  is  met  with,  and  has  not  yet 
actually  taken  possession  of  her. 

"  5.  Any  Vessel  apparently  owned  by  a  person  having  a  Neutral 
Commercial  Domicil,  if  such  person  has  acquired  the  ownership  by 
a  Transfer  from  a  British  subject  made  at  any  time  during  the  war, 
or  previous  to  the  war  but  in  contemplation  of  its  breaking  out, 
unless  there  is  satisfactory  proof  that  the  Transfer  was  bona  fide 
and  complete."® 

Naval  Prize  Law,  Holland. 

» "  Two  Brothers,  1  C.  Rob.  132." 
«  "  Indian  Chief.  3  C.  Rob.  27.     Baltica,  Splnks,  264/' 
«  "  Indian  Chief j  3  C.  Rob.  29." 
4  "  "  Ernst  Merck,  Splnks,  102." 

»  "  Vrlendschap,  5  C.  Rob.  166.     Soglassie,  Spinks,  104." 

• "  Odin,  1  C.  Rob.  250.     For  tbe  precautions  to  be  observed  in  ascertaining  that  an 
alleged  Transfer  was  bona  flde  and  complete,  v.  supra,  sec.  19  (5),  pp.  7-9." 
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"Art.  41.  Any  person  is  a  British  subject,  for  the  purposes  of  this 
Chapter,  irrespectively  of  his  Nationality,  whose  '  Commercial  Domi- 
cil '  is  British." 

Naval  Prize  Law,  HoUand. 

"Art.  42.  A  'British  Commercial  DomiciP  is  ascertainable  upon 
the  principles  already  laid  down  with  reference  to  an  '  Enemy  Com- 
mercial Domicil,'  supra,  Chapter  III,  sees.  20-30." 

Naval  Prize  Law,  HoUand. 

"Art.  43.  The  Commercial  Domicil  of  the  Owner  of  a  Vessel  will 
be  ascertained  from  her  Papers — e.  g.,  her  Register  (if  any) ;  or  the 
Builder's  Contract,  if  the  Vessel  is  a  new  Vessel ;  or  the  Bill  of  Sale, 
if  the  Vessel  has  been  lately  transferred;  or  from  inquiry  from  the 
Master,  who  is  bound' to  be  acquainted  with  the  name  and  domicil 
of  the  Owner." 

Naval  Prize  Law,  Holland. 

"  10.  Ships  of  war  and  merchant  vessels  of  the  enemy  are  subject 
to  condemnation  as  prizes,  as  well  as  all  articles  on  board,  except— 

"(1)  Such  as  are  intended  for  the  private  use  of  the  crew  or  pas- 
sengers; and 

"(2)  Such  as  belong  to  the  Government  of  a  neutral  Power  or  to 
its  subjects,  and  do  not  constitute  contraband  of  war.  Nevertheless, 
the  Imperial  Government  reserves  the  right  to  permit,  on  the  basis 
of  reciprocity,  the  exemption  from  condemnation  of  all,  or  of  a  par- 
ticular class  of,  hostile  vessels  and  cargoes,  excepting,  however,  cases 
where  such  vessels  or  cargoes  are  liable  to  condemnation  on  the 
grounds  indicated  in  Articles  11  and  12  for  neutral  vessels." 
Russian  Prize  Regrulations,  1895. 

"Art.  3.  A  person's  nationality  is  taken  to  be  that  of  the  country 
in  which  he  is  at  the  time  domiciled,  whatever  his  registered  nation- 
ality may  be. 

"Art.  4.  By  domicile  is  meant  the  place  where  a  person  resides 
permanently.  In  the  case  of  a  merchant,  however,  his  domicile  is 
where  he  has  his  chief  place  of  business,  and  in  the  case  of  a  merchant 
Consul  his  domicile  is  where  he  conducts  his  business. 

"Art.  5.  A  locality  temporarily  in  the  possession  of  the  enemy 
shall  not,  so  far  as  the  nationality  of  individuals,  shipping,  or  cargo 
is  concerned,  be  considered  enemy  territory." 
.Japanese  Reg:ulation,  1904. 

"Art.  8.  The  nationality  of  cargo  is  determined  b}^  the  nationality 
of  its  owner. 

"Art.  9.  The  cargo  enumerated  below  shall,  notwithstanding  the 
provisions  of  the  preceding  clause,  be  held  in  all  ca^es  to  be  enemy 
cargo : — 

"  1.  Cargo  which  has  been  despatched,  either  before  the  war  began 
in  anticipation  of  hostilities  breaking  out,  or  while  the  war  i3  in 
actual  progress,  by  a  person  domiciled  in  Japan  or  in  a  neutral  coun- 
try, or  by  some  one  deputed  by  him  to  do  so,  to  the  hostile  State,  to 
individual  of  that  nation,  or  to  a  person  deputed  by  the  enemy  to 
receive  it. 
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"2.  Cargo,  the  ownership  of  which  has  been  transferred,  either 
before  the  war  began  in  anticipation  of  hostilities  breaking  out,  or 
while  the  war  is  in  actual  progress,  by  the  hostile  State,  or  by  in- 
'dividuals  of  that  nation,  to  a  person  domiciled  in  Japan  or  in  a  neu- 
tral country,  there  being  no  proof  that  the  transfer  of  ownership 
was  hond  fide  and  complete. 

"When  a  transfer  of  ownership  of  cargo  takes  place  while  the 
ship  carrying  the  cargo  is  on  her  voyage,  and  actual  delivery  has  not 
yet  taken  place,  the  transfer  shall  be  held  to  be  not  hond  fide  and 
complete." 

Japanese  Regulations,  1904. 

"  18.  The  following  portions  of  her  cargo  are  subject  to  confisca- 
tion :— 

(a)  The  Enemy's  property. 

(b)  The  merchandise  belonging  to  the  captain  and  the  owner, 
when  the  ship  was  captured  against  resistance.     (See  16  (b).) 

(c)  Contraoand  and  the  merchandise  belonging  to  its  owner,  ac- 
cording to  Section  III.   , 

(d)  In  case  of  breach  of  blockade  the  confiscable  merchandise 
according  to  80. 

"  19.  Those  portions  of  the  cargo  are  subject  to  seizure  also,  when 
the  captain  refrains  from  bringing  in  an  enem}^  ship,  so  far  as  they 
are  not  without  question  proved  to  be  neutral  goods." 
German  Prize  Rules,  1909. 

a  20      •*     *     * 

(b)  The  character  of  the  goods  found  on  board  an  enemy  ship  as 
neutral  or  enemy  goods,  is  determined  by  the  nationality  of  the 
owner.  If  he  have  no,  or  as  much  neutral  as  hostile  nationality,  the 
character  of  the  goods  is  determined  by  the  domicile  of  the  owner. 
Goods  which  belong  to  a  stock  corporation  will  be  regarded  as 
enemy's  or  neutral  according  as  the  corporation  has  its  headquar- 
ters in  a  hostile  or  neutral  country. 

"  The  proof  whose  property  portions  of  the  cargo  are  and  whether 
they  are  neutral  goods  will  in  general  hardly  be  determinable  on 
board." 

German  Prize  Rules,  1909. 

"27.  *  *  *  The  neutral  or  enemy  character  of  goods  found,  on 
board  an  enemy  ship  is  determined  by  the  nationality  of  their 
owner.     *     *    *. 

French  Naval  Regulations,  1912. 

Article  58  of  the  Declaration  of  London  substantially  appears  as 
Art.  45  of  the  Austro-Hungarian  Kules  of  Maritime  and  Land  War- 
fare, 1913. 

Domicile,  as  Affecting  National  Character. 

"  'According  to  Chancellor  Kent,  the  principle  that  '  for  all  com- 
mercial purposes  the  domicil  of  the  party,  without  reference  to  the 
place  of  birth,  becomes  the  test  of  national  character,  has  been  re- 
peatedly and  explicitly  admitted  in  the  courts  of  the  United  States.^ 
'  If  he  resides '  (here  "  domicil  "  and  "  residence  "  are  treated  as  con- 
vertible by  Chancellor  Kent,  which,  if  the  latter  term  be  regarded 
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as  defining  the  rule,  would  largely  extend  belligerent  rights)  'in 
a  belligerent  country,  his  property  is  liable  to  capture  as  enemy's 
proj)erty,  and  if  he  re^sides  in  a  neutral  country,  he  enjoys  all  the 
privileges,  and  is  subject  to  all  the  inconveniences,  of  the  neutral* 
trade.'     (1  Kent  Com.  75;  The  Chester,  2  Dall.  41;  Maley  v.  Shat- 
tuck,  3  Cranch,  458;  The  Venus,  8  id.  253.    To  the  same  effect,  see 
The  William  Bagaley,  5  Wall.  377;  The  Cheshire,  3  Wall,  231.)    Sir 
Robert  Phillimore,  on  the  other  hand,  evidently  accepts  this  posi- 
tion with  reluctance  (4  Phill.  169),  though  it  is  reaffirmed  by  Mr. 
Dicey,  who  states  the  distinction  to  be  as  follows:  'A  commercial 
domicil  is  such  a  residence  in  a  country  for  the  purpose  of  trading 
there  as  makes  a  person's  trade  or  business  contribute  to  or  form 
part  of  the  resources  of  such  country,  and  renders  it,  therefore,  rea- 
sonable that  his  hostile,  friendly,  or  neutral  character  should  be  de- 
termined by  reference  to  the  character  of  such  country.     When  a 
person's  civil  domicil  is  in  question,  the  matter  to  be  determined  is 
whether  he  has  or  has  not  so  settled  in  a  given  country  as  to  have 
made  it  his  home.    When  a  person's  commercial  domicil  is  in  ques- 
tion, the  matter  to  be  determined  is  whether  he  is  or  is  not  residing 
in  a  given  country  with  the  intention  of  continuing  to  trade  there.' 
(Dicey  on  Domicil,  345;  see  further  Whart.  Confl.  of  Laws,  sec.  70.) 
This  is  clearly  put;  and  if  we  accept  the  position  that  an  enemy's 
goods  may  be  seized  at  sea  wherever  found,  gives  us  at  least  a  line 
of  demarcation  readily  understood  and  easilv  applied.    It  is,  how- 
ever, to  be  regretted  that  the  term  ^'  domicil ''  should  be  adapted  to 
conditions  so  different  as  residence  with  intention  to  establish  a  per- 
manent home,  and  residence  with  intention  to  engage  in  business. 
The  rejection  of  this  distinction  renders  still  more  objectionable  the 
claim  of  belligerents  to  seize  an  enemy's  goods  at  sea.    If  by  an 
'  enemy '  is  to  be  considered  any  one  who  by  his  business  contributes 
to  the  resources  of  an  enemy's  country,  it  would  be  hard  for  any 
goods  on  the  high  seas,  in  any  way  related  to  a  belligerent  country, 
to  escape  the  meshes  of  the  net  of  the  other  belligerent.    And  even 
were  we  to  hold  that  a  commercial  'domicil'  of  this  kind  stamps 
the  party  accepting  it  with  the  political  character  of  the  country  in 
which  he  does  business,  the  more  reasonable  view  is  that  if  he  engage 
in  such  business  in  time  of  peace,  this  'domicil,'  if  not  adopted  as 
final,  ceases  when  the  sovereign  of  such  country  enters  into  a  war 
which  could  not  have  been  contemplated  by  the  party  when  he  en- 
gaged in  the  business.    This  is  the  position  taken  by  Marshall,  C.  J., 
in  The  Verms  (8  Cranch,  253),  dissenting  in  this  respect  from  the 
majority  of  the  court,  who  held  to  the  English  view.     Chancellor 
Kent  (Com.  i.  79)  and  Mr.  Duer  (Ins.  i.  498),  vindicate  the  dissent- 
ing opinion  of  the  Chief  Justice ;  Chancellor  Kent  saying  '  there  is 
no  doubt  of  its  superior  solidity  and  justice.'    And  even  by  the  Eng- 
lish courts  a  person  doing  business  in  a  land  in  which  he  is  not 
naturalized  is  allowed,  on  the  breaking  out  of  war,  a  reasonable  time 
to  leave  such  land,  and  dissolve  his  business  relations.    The  Gerasimo, 
11  Moore,  P.  C.  88 ;  The  Ariel,  id.  119 ;  see,  for  parallel  cases  in  this 
country,  The  WUlia/m  Bagaley,  5  Wall.  377;  The  Gray  Jacket,  5 
Wall.  342.    But  where  a  merchant  elects  to  put  his  goods  in  a  coun^ 
try  engaged  in  war,  he  impresses  such  goods,  according  to  the  Eng- 
lish view,  with  the  political  character  of  such  country;  and  this 
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allows  a  merchant  to  act  in  two  characters,  so  as  to  protect  his 
property  connected  with  his  house  in  a  neutral  country,  and  to  sub- 
ject to  seizure  and  forfeiture  his  effects  belonging  to  the  establish- 
ment in  the  belligerent  country.'  Wharton,  Int.  Law  Digest,  III, 
344.'' 

Moore's  Digest,  vol.  7,  pp.  428,  429. 

"  The  domicil  of  a  merchant,  and  not  his  natural  allegiance,  deter- 
mines the  neutral  or  unneutral  character  of  his  trade.  Chester  v. 
Experiment,  Federal  Court  of  Appeals  (1787),  2  Dall.  41.  See, 
also,  The  Hamwny  (1800)  2  Q.  Kob.  322;  The  Herman,  4  C.  Rob. 
228 ;  Jonge  Klassina,  5  C.  Rob.  302 ;  Wilson  v.  Marryat,  8  T.  R.  45 ; 
Bell  V.  Reid,  1  Maul.  &  Selw.  726;  The  Aio,  1  Spinks,  349;  The 
Gerasimo,  11  Moo.  P.  C.  88 ;  The  Baltica,  id.  141." 
Moore's  Digest,  vol.  7,  p.  424. 

"Where  a  naturalized  citizen  of  the  United  States,  of  British 
origin,  was,  on  the  declaration  of  war  by  the  United  States  against 
Great  Britain,  domiciled  within  the  dominions  of  the  latter  power, 
it  was  held  that  his  property,  shipped  from  England  after  the 
declaration  of  war,  but  before  the  declaration  was  known  there,  was 
subject  to  capture  and  condemnation  as  enemy's  property.  The 
Venus  (1814),  8  Cranch,  253.  Marshall,  C.  J.,  dissented,  and  his 
dissent  is  approved  by  Chancellor  Kent  (1  Com.  79),  and  by  Mr. 
Duer  (1  Duer  on  Insurance,  496-498)." 
Moore's  Digest,  vol.  7,  p.  425. 

"  The  share  of  a  partner  in  a  neutral  house  is,  jure  belli,  subject 
to  confiscation  where  his  own  domicil  is  in  a  hostile  country.  The 
Antorda  Joharma  (1816),  1  Wheat.  159.  See  The  Jonge  Classina,  5 
C.  Rob.  302;  The  Anna  Catherina,  4  C.  Rob.  119;  The  Portland, 
3  C.  Rob.  44 ;  Calvo,  sec.  1719— cited  in  Hall,  Int.  Law,  5th  ed.  501." 
Moore's  Digest,  vol.  7,  p.  432. 

"All  persons,  whether  foreigners  or  not,  residing  within  the  terri- 
tory occupied  by  the  hostile  party  in  the  civil  war  in  the  United 
States,  are  liable  to  be  treated  as  enemies.  The  Prize  Cases,  2  Black 
635 ;  The  Venice,  2  Wall.  258 ;  The  WiUiam  Bagaley,  5  Wall.  377 ; 
The  Gray  Jacket,  5  Wall,  342 ;  The  Pioneer,  Blatchf .  Prize  Cas.  61 ; 
The  Prince  Leopold,  id.  89;  The  Lilla,  2  Sprague,  177." 
Moore's  Digest,  vol.  7,  p.  427. 

"There  is  no  legal  diiference,  as  to  a  plea  of  alien  enemy,  between 
a  corporation  and  an  individual.  Society,  etc.,  v.  Wheeler,  2  Gall. 
105.  See,  also.  The  Banckebaar  Africaan,  1  Rob.  107;  Martine  v. 
Int.  Life  Ins.  Soc,  53  N.  Y.  339.  See  Nigel  Gold  Mining  Co.,  Lim., 
V.  Hoade  (1901),  lY  T.  L.  R.  711,  and  the  comments  thereon  in  15 
Harvard  Law  Review,  237." 

Moore's  Digest,  vol.  7,  p.  434. 

"A  ship  and  cargo,  captured  as  British,  were  claimed  by  a  Russian 
as  neutral.  It  appeared  that  the  ship,  documented  as  Russian,  was 
placed  under  the  control  of  a  British  house,  which  dispatched  her 
to  Havana,  where  she  was  loaded  under  the  directions  of  one  M., 
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ostensible  agent  of  the  Russian  owner;  and  that  she  then  cleared 
apparently  for  a  Eussian  port,  but  with  orders  to  call  at  a  British 
port,  and  terminate  her  voyage  there  under  the  orders  of  the  British 
house.  Evidence  was  laclang  to  show  either  the  relations  between 
the  Eussian  owner  and  the  British  house,  or  the  dependence  of  M. 
on  the  Eussian  owner  for  authority,  instructions,  and  resources. 
All  the  material  papers  touching  the  transaction  were  concealed  in 
a  billet  of  wood,  and  their  presence  was  betrayed  by  one  of  the  crew. 
They  tended  to  show  that  the  adventure  was  undertaken  bv  the 
British  house  alone ;  that  the  cargo  was  purchased  with  their  funds, 
and  that  M.  was  their  agent.  As  to  the  ship,  nothing  was  produced 
to  show  her  neutral  character  but  the  formal  papers  that  always 
accompany  fictitious  as  well  as  real  transactions.  There  was  no 
charter-party,  no  original  correspondence,  no  instructions,  even,  di- 
recting the  master  to  obey  the  orders  of  the  British  house.  Held, 
that  both  ship  and  cargo  should  be  condemned,  the  court  (Johnson, 
J.,  delivering  the  opinion)  saying  that  in  any  case  a  neutral  ship-, 
owner's  lending  his  name  to  cover  a  fraud  with  regard  to  the  cargo 
would  alone  subject  the  ship  to  condemnation.  The  Fortuna  (Feb. 
26,  1818),  3  Wheaton,  236.  The  court  referred  to  the  case  of  the 
Si.  Nicholas^  1  Wheaton,  417,  as  similar  in  circumstances." 

Moore's  Digest,  vol.  7,  pp.  400,  401. 

"A  merchant  having  a  fixed  residence,  and  carrying  on  business  at 
the  place  of  his  birth,  does  not  acquire  a  foreign  commercial  char- 
acter by  occasional  visits  to  a  foreign  country.  The  Nereide^  9 
Cranch,  388." 

Moore's  Digest,  vol.  7,  p.  426. 

"A  Frenchman  who  had  resided  thirteen  years  in  Mexico  was  held 
to  have  acquired  a  domicil  in  the  enemy's  country,  subjecting  him,  so 
far  as  his  property  was  concerned,  to  all  the  disabilities  of  an  alien 
enemy.    Eogers  v.  The  Amado^  1  Newb.  Adm.  400." 

Moore's  Digest,  vol.  7,  p.  427. 

"  Property  left  in  a  hostile  country  by  an  owner  who,  abandoning 
such  country,  returns  to  his  proper  allegiance,  becomes,  unless  a 
prompt  effort  is  made  to  remove  it,  impressed  with  a  hostile  char- 
acter, and  is  liable  to  the  consequences  attaching  to  enemy's  property. 
The  William  Bagaley,  5  Wall.  377." 
Moore's  Digest,  vol.  7,  p.  427. 

"The  court  reaffirms  the  ruling  in  the  William  BagaZey  (5  Wall. 
377),  that  a  resident  of  a  section  in  rebellion  should  leave  it  as  soon 
as  practicable  and  adhere  to  the  regular  established  government; 
and  furthermore  holds  that  one  who,  abandoning  his  home,  enters 
the  military  lines  of  the  enemy  and  is  in  sympathy  and  cooperation 
with  those  who  strive  by  armed  force  to  overthrow  the  Union,  is, 
during  his  stay  there,  an  enemy  of  the  Government,  and  liable  to  be 
treated  as  such,  both  as  to  his  person  and  property.  Gates  v.  Good- 
loe,  101  U.  S.  612." 

Moore's  Digest,  vol.  7,  p.  427. 

"  If  there  be  a  house  of  trade  established  in  the  enemy's  country, 
the  property  of  all  the  partners  in  the  house  is  condemnable  as  prize. 
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notwithstanding  some  of  them  have  a  neutral  residence.    But  such 
connection  will  not  affect  the  other  separate  property  of  the  partners 
having  a  neutral  residence.    The  San  Jose  Iridiano^  2  Gall.  268." 
^loore's  Digest,  vol.  7,  p.  432. 

"  The  presumption  of  the  law  of  nations  is  against  an  owner  who 
suffers  his  property  to  continue  in  the  hostile  country  for  a  consider- 
able length  of  time.  If  a  person,  abandoning  a  hostile  country,  has 
had  his  property  in  partnership  with  citizens  thereof,  it  is  his  duty 
to  withdraw  or  dispose  of  his  interest  in  the  firm.  If  he  neglects  to 
do  so,  his  property  becomes  liable  as  enemy's  property.  The  WiMam 
Bagaley,  5  Wall.  377. 

"The  taint  of  belligerent  domicil  does  not  reach  the  separate 
property  of  a  partner  having  a  neutral  domicil,  see  the  SaUy  Magee^ 
Blatch.  Pr.  Cas.  382 ;  The  Aighurth,  id.  636." 
Moore's  Digest,  vol.  7,  p.  433. 

"A  neutral,  who  has  resided  in  an  enemy's  country,  resumes  his 
neutral  rights  as  soon  as  he  puts  himself  and  his  family  in  itinere  to 
return  home  to  reside,  and  has  a  right  to  take  with  him  money  he 
has  earned,  as  the  means  of  support  for  himself  and  his  family. 
Such  property,  it  was  further  held,  is  not  forfeited  by  a  breach  of 
blockade  by.  the  vessel  on  board  of  which  he  has  taken  passage  if  he 
personally  is  in  no  fault.  United  States  v.  Guillem,  11  How.  47.'' 
Moore's  Digest,  vol.  7,  p.  433,  434. 

"  Some  goods,  captured  by  an  American  privateer  and  libelled  as 
British  property,  were  claimed  by  A,  an  American  merchant.  The 
original  order  for  the  goods  did  not  appear,  but  the  evidence  con- 
tained (1)  an  .invoice,  (2)  a  bill  of  lading,  and  (3)  two  letters.  The 
invoice  stated  that  the  goods  were  bought  by  B.  a  merchant  of 
Birmingham,  'by  order  and  for  account  and  risk'  of  A,  and  for- 
warded on  March  4,  1811,  to  the  care  of  certain  merchants  at  Liver- 
pool, and  that  they  were  '  the  property '  of  C,  a  banker  of  Birming- 
ham, to  whom  the  amount  of  the  invoice  was  to  be  remitted.  The 
bill  of  lading,  which  was  in  the  usual  form,  stated  that  the  goods 
were  shipped  by  the  Liverpool  merchants  to  be  delivered  to  A,  or 
his  assigns,  in  New  York.  The  letters  in  question  were  both  ad- 
dressed to  A,  and  were  dated,  respectively,  at  Birmingham,  July  8 
and  Jujy  9,  1812.  The  first  was  from  B,  and  stated  that,  in  conse- 
quence of  the  revocation  of  the  orders  in  council,  he  had  lost  no  time 
'  in  shipping  the  goods  sent  to  Liverpool  so  long  since,  agreeable  to 
your  (A's)  kind  order.'  The  second  letter,  which  was  referred  to  in 
the  first,  was  from  C,  who  stated  that  he  had  extended  assistance  to 
B,  who  had  been  embarrassed,  and  that  he  had  therefore  obtained 
from  the  latter  '  an  assignment  of  certain  quantities  of  goods '  which 
B  '  had  provided  on  account  of  A  *  *  *  previous  to  the  2nd  of 
February,  1811.'  Marshall,  C.  J.,  delivering  the  opinion  of  the 
court,  said  that,  in  the  usual  course  of  trade,  if  the  purchasing  and 
shipping  merchant  were  the  same,  there  would  rarely  be  any  actual 
change  of  property  between  the  purchase  and  the  shipment.  But, 
in  the  state  of  the  relations  between  the  United  States  and  Great 
Britain  during  the  existence  of  the  nonimportation  acts,  the  trans- 
action often  became  divided.    Goods  were  procured  under  a  general 
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"■" .   I 

order  to  purchase,  but  were  not  to  be  shipped  till  a  future  uncertain 
event  should  occur ;  and  if  they  were,  in  the  meantime,  to  remain  the 
property  of  the  agent,  they  would  probably  be  retained  at  the  place 
of  purchase  under  his  immediate  control  and  inspection.  Their 
conveyance  to  a  seaport,  there  to  be  stored  till  their  importation  into 
the  United  States  should  be  allowed,  would  indicate  an  actual  invest- 
ment of  the  property  in  the  person  by  whose  order  and  for  whose 
use  the  goods  were  purchased  and  stored.  The  evidence  in  the  pres- 
ent case  indicated  that  the  goods  when  stored  in  Liverpool  were  the 
property  of  A,  subject  to  that  control  which  B  would  have  as  pur- 
chaser and  intended  shipper,  who  had  advanced  the  purchase  money. 
This  control,  while  affording  security  to  B,  could  not  be  wantonly 
used  to  the  destruction  of  A's  property  in  the  goods,  and,  in  the  case 
of  a  conveyance  to  a  person  having  notice  of  A's  rights,  should  be 
construed  to  operate  consistently  with  them,  so  far  as  the  two  rights 
could  consist  with  each  other.  The  words  in  the  invoice  represent- 
ing the  goods  as  the  property  of  C  evidently  were  introduced  merely 
for  the  purpose  of  securing  the  payment  of  the  purchase  money  to 
him.  On  the  whole,  the  majority  of  the  court  was  of  opinion  that 
the  goods  were  shipped  in  pursuance  of  A's  orders,  and  became  his 
property  when  delivered,  for  his  use,  to  the  master  of  the  vessel, 
'if  not  at  an  earlier  period,'  i.  e.  'on  being  stored  in  Liverpool,  if 
not  at  an  antecedent  time.'  The  goods  must,  therefore,  be  restored. 
The  Susan  c&  Mary  (1816) ,  1  Wheaton,  25." 
Moore's  Digest,  vol.  7,  pp.  339,  400. 

Possession  by  Enemy  Not  Always  Conclusive  of  Ship's  Character. 

"The  circumstance  that  a  ship  is  found  in  the  possession  of  the 
enemy  affords  prima  facie  evidence  that  it  is  his  property.  But  if  it 
was  originally  of  a  friendly  or  neutral  character,  and»has  not  been 
changed  by  a  sentence  of  condemnation,  or  by  such  possession  as 
nations  recognize  as  firm  and  effectual,  it  will  be  restored  absolutely 
or  conditionally,  as  each  case  requires.  Schooner  Adeline,  9  Crancli, 
244." 

Moore's  Digest,  vol.  7,  p.  399, 

"  The  liability  of  property,  the  product  of  an  enemy  country,  and 
coming  from  it  during  war,  to  capture,  being  irrespective  of  the  status 
domicilii,  guilt  or  innocence  of  the  owner,  such  property  is  as  much 
liable  to  capture  when  belonging  to  a  loyal  citizen  of  the  country  of 
the  captors  as  if  owned  by  a  citizen  or  subject  of  the  hostile  country  or 
by  the  hostile  government  itself.  The  only  qualification  of  this  rule  is 
that  where,  upon  the  breaking  out  of  hostilities  or  as  soon  after  as 

Eossible,  the  owner  escapes  with  such  property  as  he  can  take  with 
im,  or  in  good  faith  thus  early  removes  his  property,  with  the  view 
of  putting  it  beyond  the  dominion  of  the  hostile  power,  the  property 
in  such  cases  is  exempt  from  the  liability  which  would  otherwise 
attend  it.    The  Gray  Jacket,  5  Wall.  342." 
Moore's  Digest,  vol.  7,  p.  402. 

"  Ships  in  time  of  war  are  bound  by  the  character  impressed  upon 
them  by  the  government  from  which  their  documents  issue  and  under 
whose  flag  and  pass  they  sail. 
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"  The  share  of  a  citizen  in  a  shij)  sailing  under  an  enemy's  flag  and 
papers,  there  having  been  ample  time  and  opportunity  to  dispose  of 
the  same,  but  no  attempt  made  to  do  so,  is  subject  to  capture  and  con- 
demnation equally  with  the  shares  of  enemies  in  the  same  ship.  And 
where  the  cargo  and  ship  are  owned  by  the  same  person  the  cargo 
follows  the  fate  of  the  ship.  The  William  Bagaley^  5  Wall.  377." 
Moore's  Digest,  vol.  7,  p.  402. 

"  The  Carlos  F.  Roses^  a  Spanish  bark,  was  condemned  as  enemy's 
property,  but  a  question  was  raised  as  to  the  enemy  or  neutral  char- 
acter of  the  cargo.  This  depended  chiefly  on  the  effect  of  the  indorse- 
ment of  the  biUs  of  lading  to  neutrals.  The  cargo  was  claimed  by 
Kleinwort  Sons  &  Co.,  British  merchants  of  London.    It  consisted  of 

i'erked  beef  and  garlic,  and  was  shipped  at  Montevideo  in  March,  1898, 
)y  Gibemau  &  Co.,  merchants  of  that  place,  but  citizens  of  the  Argen- 
tine Republic.  The  invoices  stated  that  the  goods  were  shippea  '  to 
order  for  account  and  risk  and  by  order  of  the  parties  noted  below.' 
In  the  invoice  of  jerked  beef  the  consignees  noted  below  were  'the 
expedition  or  voyage  of  the  Carlos  F,  Roses'^  and  'Mr.  Pedro  Pages, 
of  Havana,'  all  concerned  being  Spanish  subjects;  the  consignees  of 
the  garlic  were  '  Mr.  Pedro  Pages '  and '  the  undersigned,'  Gibernau  & 
Co.  There  were  three  sets  of  bills  of  lading  issued  by  the  master  to 
Gibernau  &  Co.,  one  for  that  part  of  the  shipment  of  jerked  beef  made 
for  account  of  the  vessel,  another  for  that  part  made  for  account  of 
Pages,  and  the  third  for  the  shipment  of  garlic  for  the  joint  account 
of  P^es  and  Gibernau  &  Co.  All  the  bills  set  forth  that  the  goods 
were  taken  for  the.  account  and  at  the  risk  of  whom  it  might  concern. 
In  the  diip's  manifest  the  destination  of  the  cargo  was  stated  thus : 
'  Shipped  by  Pla  Gibemau  Co.  To  order.'  The  vise  of  the  Spanish 
consul  read: '  Good  for  Havana,  with  a  cargo  of  jerked  beef  and  gar- 
lic' There  was  no  charter  party.  On  the  face  of  the  papers  the 
court  held  that  the  goods,  when  delivered  to  the  vessel,  became  the 
property  of  the  consignees  named  in  the  invoices,  and  that,  as  Giber- 
nau &  Co.  had  not  appeared  and  claimed  any  interest,  the  whole 
cargo,  which  the  claimants  'in  fact  admitted  to  be  '  ultimately  des- 
tined for  Don  Pedro  Pages,  of  Havana,'  must  be  condemned  as  enemy 
property  unless  cause  to  the  contrary  was  shown.  Such  cause  Klein- 
wort  &  Co.  endeavored  to  establish,  on  the  ground  that  after  the  ship- 
ment of  the  cargo  they  made  advances  upon  it  to  the  amount  of  about 
$30,000,  in  consideration  of  which  the  bills  of  lading,  indorsed  in 
blank  by  Gibernau  &  Co.,  were  delivered  to  them  with  the  intent  that 
they  should  take  title  to  the  bills  and  the  cargo,  and  on  the  arrival  of 
the  latter  at  its  destination  hold  it  as  security,  with  the  right  to  dis- 
pose of  it  and  reimburse  themselves  with  the  proceeds.  They  con- 
tended that  in  this  way  they  became  the  lawful  owners  both  of  the 
bills  and  of  the  cargo.  It  appeared,  however,  that  in  neither  of  the 
two  bills  of  exchange,  which  were  drawn  on  Kleinwort  &  Co.  for  the 
amount  of  the  advances,  was  any  reference  made  to  the  cargo,  and 
that  while  two  of  the  bills  of  lading  were  alleged  to  have  been  de- 
livered to  the  firm  at  the  time  of  its  acceptance  of  the  bills  of  ex- 
change, the  third,  for  the  greater  part  of  the  jerked  beef,  was  not 
delivered  till  long  afterwards.  On  these  and  other  circumstances 
the  court  held  that  the  cargo  never  bona  fide  passed  to  Kleinwort  & 
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Co.,  but  remained  the  property  of  Spanish  subjects,  and  was  liable 
to  condemnation.    The  Carlos  F.  Roses^  177  U.  S.  655." 
Moore's  Digest,  vol.  7,  pp.  403,  404. 

In  Cleveland  v.  Walvart  (Mass.  S.  C,  1778)  (7  Dane's  Abridg- 
ment, Ch.  227,  Par.  14,  p.  649)  the  court  decided  that  goods  shipped 
in  an  enemy's  country  are  to  be.  deemed  enemy's  goods  until  the 
contrary  is  proved. 

In  the  Packet  de  BUboa  (1709)  (2  C.  Rob.  133)  Sir  William  Scott 
said  that  whale  in  time  of  peace  it  is  perfectly  legal  to  enter  into  a 
contract  whereby  goods  are  shipped  entirely  at  the  risk  of  the  con- 
signor,  "  in  time  of  war  this  cannot  be  permitted ;  for  it  would  at 
once  put  an  end  to  all  captures  at  sea.  The  risk  would,  in  all  cases, 
be  laid  on  the  consignor  where  it  suited  the  purpose  of  protection. 
On  every  contemplation  of  a  war  this  contrivance  would  be  practiced 
in  all  consignments  from  neutral  ports  to  the  enemy's  country,  to  the 
manifest  defrauding  of  all  rights  of  capture.  It  is,  therefore,  con- 
sidered to  be  an  invalid  contract  in  time  of  war,  or,  to  express  it  more 
accurately,  it  is  a  contract  which,  if  made  in  war,  has  this  effect — 
that  the  captor  has  a  right  to  seize  it,  and  convert  the  property  to  his 
own  use;  for  he,  having  all  the  rights  that  belong  to  his  enemy,  is 
authorized  to  have  his  taking  possession  considered  as  equivalent  to 
an  actual  delivery  to  his  enemj^,  and  the  shipper  who  put  it  on  board, 
during  a  time  of  war  must  be  presumed  to  faiow  the  rule,  and  to  se- 
cure himself,  in  his  agreement  with  the  consignee,  against  the  con- 
tingence  of  any  loss  to  himself  that  can  arise  from  capture." 

The  Harmony  (1800)  (2  C.  Eob.  322,  Scott,  585).  involved  the  cap- 
ture of  a  cargo  of  alleged  enemy  goods  owned  by  A  who,  although  a 
resident  of  France  engaged  in  trade,  was  an  American  citizen.  He 
had  resided  in  France  for  about  six  years  prior  to  the  capture,  hav- 
ing been  an  agent  of  a  New  York  house.  The  question  to  be  decided 
was  whether  A's  residence  was  of  such  a  character  as  to  fix  on  him 
the  liability  of  an  enemy  in  respect  to  his  trade. 

Sir  William  Scott  in  delivering  the  judgment  said : — ^"  Of  the  few 
principles  that  can  be  laid  down  generally,  I  may  venture  to  hold^ 
that  time  is  the  grand  ingredient  in  constituting  domicil.  I  think 
that  hardly  enough  is  attributed  to  its  effects ;  in  most  cases  it  is  un- 
avoidabl}''  conclusive;  it  is  not  unfrequently  said,  that  if  a  person 
comes  only  for  a  special  purpose,  that  shall  not  fix  a  domicil.  This  is 
not  to  be  taken  in  an  unqualified  latitude,  and  without  some  respect 
had  to  the  time  which  such  a  purpose  may  or  shall  occupy;  for  if 
the  purpose  be  of  a  nature  that  may^  prohahly^  or  does  actually  de- 
tain the  person  for  a  great  length  of  time,  I  cannot  but  think  that  a 
general  residence  might  grow  upon  the  special  purpose. 

"A  special  purpose  may  lead  a  man  to  a  country,  where  it  shall 
detain  him  the  whole  of  his  life.  A  man  comes  here  to  follow  a  law- 
suit, it  may  happen,  and  indeed  is  often  used  as  a  ground  of  vulgar 
and  unfounded  reproach  (unfounded  as  matter  of  just  reproach 
though  the  fact  may  be  true,)  on  the  laws  of  this  country,  that  it  may 
last  as  long  as  himself.  Some  suits  are  famous  in  our  juridical  his- 
tory for  having  even  outlived  generations  of  suitors.  I  cannot  l)ut 
think  that  against  such  a  long  residence,  the  plea  of  an  original 
special  purpose  could  not  be  averred;  it  must  be  inferred  in  such  a 
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case/ that  other  purposes  forced  themselves  upon  him  and  mixed 
themselves  with  his  original  design,  and  impressed  upon  him  the 
character  of  the  country  where  he  resided. 

"  Suppose  a  man  comes  into  a  belligerent  country  at  or  before  the 
begiiming  of  a  war ;  it  is  certainly  reasonable  not  to  bind  him  too  soon 
to  an  acquired  character,  and  to  allow  him  a  fair  time  to  disengage 
himself ;  but  if  he  continues  to  reside  during  a  good  part  of  the  war, 
contributing,  by  payment  of  taxes,  and  other  means,  to  the  strength 
of  that  country,  I  am  of  opinion,  that  he  could  not  plead  his  special 
purpose  with  any  effect  against  the  rights  of  hostility.  If  he  could, 
there  would  be  no  sufficient  guard  against  the  fraud  and  abuses  of 
masked,  pretended,  original,  and  sole  purposes  of  a  long-continued 
residence.  There  is  a  time  which  will  estop  such  a  plea ;  no  rule  can 
fix  the  time  a  priori^  but  such  a  time  there  must  be. 

"In  proof  of  the  efficacy  of  mere  time,  it  is  not  impertinent  to 
remark,  that  the  same  quantity  of  business,  which  would  not  fix  a 
•domicil  in  a  certain  space  of  time,  would  nevertheless  have  that 
effect,  if  distributed  over  a  large  space  of  time.  Suppose  an  Ameri- 
can comes  to  Europe,  with  six  contemporary  cargoes,  of  which  he 
had  the  present  care  and  management,  meaning  to  return  to  America 
immediately;  they  would  form  a  different  case  from  that,  of  the 
same  American  coming  to  any  particular  country  of  Europe,,  with 
one  cargo,  aiid  fixing  himself  there,  to  receive  five  remaining  cargoes, 
one  in  each  year  successively.  I  repeat,  that  time  is  the  great  iagent 
in  this  matter;  it  is  to  be  taken  in  a  compound  ratio,  of  the  time  and 
the  occupation,  with  a  great  preponderance  on  the  article  of  time :  be 
the  occupation  what  it  may,  it  cannot  happen,  but  with  few  excep- 
tions, that  mere  length  of  time  sha^U  not  constitute  a  domicil." 

In  the  Indicun  Chief  ^  (1801)  (3  C.  Eob.  12,  Scott,  588)  the  court  con- 
sidered the  question  of  what  constituted  residence  on  the  part  of  a 
neutral  so  as  to  permit  of  the  condemnation  of  a  vessel  claimed  by 
him  as  being  engaged  in  enemy  trade. 

It  was  said  that  taking  it  to  be  clear  that  the  national  character 
of  the  owner  of  the  cargo  "  as  a  British  merchant  was  founded  in 
residence  only,  that  it  was  acquired  by  residence,  and  rested  on  that 
circumstance  alone ;  it  must  be  held  that  from  the  moment  he  turns 
his  back  on  the  country  where  he  has  resided,  on  his  way  to  his  own 
country,  he  was  in  the  act  of  resuming  his  original  character,  and  is 
Xo  be  considered  as  an  American:  The  character  that  is  gained  by 
residence  ceases  by  residence:  It  is  an  adventitious  character  which 
no  longer  adheres  to  him,  from  the  moment  that  he  puts  himself 
in  motion,  bona  fide^  to  quit  the  country,  sine  animo  revertendi.  The 
courts  that  have  to  apply  this  principle,  have  applied  it  both  ways, 
unfavorably  in  some  cases,  and  favorably  in  others.  This  man  had 
actually  quitted  the  country.  Stronger  was  the  case  of  Mr.  Curtissos 
(The  Snelle  Zeylder^  Lds.  Ap.,  25, 1783) ;  he  was  a  British-born  sub- 
ject, that  had  oeen  resident  m  Surinam  and  St.  Eustatius,  and  had 
left  those  settlements  with  an  intention  of  returning  to  this  country ; 
but  he  had  got  no  farther  than  Holland,  the  mother  country  of  those 

-  -    I  -  r 

*  "  The  cargo  of  this  vessel  belonged  to  Mr.  Miller,  resident  in  Calcutta  as  American 
consol.  He  was  held  to  be  a  British  merchant  engaged  in  trade  with  the  enemy,  and 
his  goods  were  therefore  condemned  as  droits  of  admiralty,  being  seized  In  a  British 
port.  His  consular  character  made  no  difference  whatever  in  protecting  his  trade." — 
Editorial  note  on  above  case,  Scott,  p.  591. 
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settlements,  when  the  war  broke  out.  It  was  determined  by  the 
Lords  of  Appeal,  that  he  was  in  itinere^  that  he  had  put  himself 
in  motion,  and  was  in  pursuit  of  his  native  British  character :  and  as 
such,  he  was  held  to  be  entitled  to  the  restitution  of  his  property. 
So  here,  this  gentleman  was  in  actual  pursuit  of  his  American  char- 
acter; and,  I  think,  there  can  be  no  doubt  that  his  native  character 
was  strongly  and  substantially  revived,  not  occasionally,  nor  color- 
ably,  for  the  mere  purpose  of  the  present  claim;  and  therefore  I 
shall  rpstore  the  shir) 

In  the  Anna  CathaHna  (1802)  (4  C.  Eob.  107),  Sir  Willim  Scott 
refers  to  the  rule  that  goods  going  to  an  enemy  to  become  his  prop- 
erty on  arrival  are  liable  to  condemnation,  as  being  "  a  rule  uni- 
versally applied  by  this  court,  and  confirmed  by  the  authority  of  the 
Supreme  Court.  A  distinction  has  indeed  been  admitted,  in  favor  of 
contracts  made  before  a  war,  and  without  any  contemplation  of 
war;  but  if  the  contract  being  made  before  the  war,  and  without 
any  prospect  thereto,  is  carried  into  execution  by  a  shipment  after 
the  breaking  out  of  hostilities,  the  ground  on  which  that  favorable 
distinction  is  made,  no  longer  exists.  The  original  contract  in  this 
case  was,  as  I  have  observed,  originally  in  offensive,  both  parties 
being  enemies.  But,  on  the  principle  before  adverted  to,  if  a  party 
becomes  a  neutral  after  the  contract,  and  before  the  execution  of  it, 
and  shipment  takes  place  afterwards,  that  also  will  compose  a  case 
not  falling  within  the  reach  of  the  relaxation." 

In  the  case  of  The  Phoenix  (1803)  (5  C.  Rob.  20),  Sir  William 
Scott  says :  "  Nothing  can  be  more  decided  and  fixed,  as  the  princi- 
ple of  this  court  and  of  the  supreme  court,  upon  very  solemn  argu- 
ment, than  that  the  possession  of  the  soil  does  impress  upon  the 
owner  the  character  of  the  country,  as  far  as  the  produce  of  that 
plantation  is  concerned,  in  its  transportation  to  any  other  country, 
whatever  the  local  residence  of  the  owner  may  be.  This  has  been 
so  repeatedly  decided,  both  in  this  and  the  superior  court,  that  it  is 
no  longer  open  to  discussion.  No  question  can  be  made  on  the  point 
of  law  at  this  day." 

In  the  Vrow  Arma  Gatharina  (1804)  (5  C.  Rob.  161),  Sir  William 
Scott  said :  "  It  can  not  be  doubted  *  *  *  indeed  that  there  are 
transactions  so  radically  and  fundamentally  national,  as  to  impress 
the  national  character,  independent  of  peace  or  war,  and  the  local 
residence  of  the  parties.  The  produce  oi  a  person's  own  plantation, 
in  the  colony  of  the  enemy,  though  shipped  in  time  of  peace,  is  liable 
to  be  considered  as  the  property  of  the  enemy,  by  reason  that  the 
proprietor  has  incorporated  himself  with  the  permanent  interests  of 
the  nation,  as  a  holder  of  the  soil  and  is  to  be  taken  as  part  of  that 
country,  in  that  particular  transaction,  independent  of  his  own  per- 
sonal residence  and  occupation." 

The  case  of  the  Anm,  Green  (1812)  (1  Gall.  274,  1  Fed.  Cases  No. 
414)  involved  the  determination  of  the  question  of  the  domicile  in 
an  enemy  country  of  Mr.  CuUen,  an  American  citizen.  It  was  held 
that  a  temporary  residence  in  time  of  peace  for  the  greater  part  of 
four  years  did  not  of  itself  create  an  enemy  domicile. 

Mr.  Justice  Story  in  this  case  said:  "Upon  a  residence  *  *  * 
for  temporary  purposes,  there  may  be  engrafted  all  the  effects  of 
permanent  settlement,  if  it  be  continued  for  a  great  length  of  time, 
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and  be  attended  with  conduct,  which  demonstrates  that  new  views 
and  new  connections  have  supervened  upon  the  original  purposes; 
but,  on  the  other  hand,  mere  length  of  time  can  not  of  itself  be  de- 
cisive, where  the  purpose  is  clearly  proved  to  have  been  temporary, 
and  still  continues  so,  without  any  enlargement  of  views;  and  even 
the  shortest  residence,  if  with  a  design  of  permanent  settlement, 
stamps  the  party  with  the  national  character.  The  Indian  Chiefs 
3  C.  Kob.  Adm.  12 ;  The  Diana^  5  C.  Rob.  Adm.  60 ;  The  Boedes  Lust^ 
5  C.  Rob.  Adm.  233.  The  question,  after  all,  results  in  an  inquinr 
into  the  intention  and  conduct  of  the  party ;  and  it  is  extremely  dim- 
cult  to  lay  down  any  general  rule  upon  the  subject.  If  Mr.  CuUen 
were  domiciled  at  Jamaica,  at  the  time  of  the  shipment,  he  would  be 
liable  to  all  the  consequences  of  a  British  commercial  character ;  for 
no  principle  is  better  settled,  than  that  the  property  of  a  person 
settled  in  the  enemy's  country,  although  he  be  a  neutral  subject,  is 
affected  with  the  hostile  character.  It  is  quite  immaterial  in  this 
view,  what  was  the  original  or  acquired  allegiance  of  Mr.  CuUen. 
A  native  American  citizen  is  just  as  much  within  the  scope  of  the 
principle  as  a  foreigner.  In  examining  the  testimony,  however,  I 
think  it  is  difficult  to  resist  the  impression,  that  Mr.  CuUen's  absence 
was  originally  for  temporary  purposes.  It  is  expressly  shown,  that 
he  went  out  to  collect  the  debts  of  the  company,  and  there  is  no  part 
of  the  evidence  that  points  to  a  distinct  trade  disconnected  with  those 
debts.  I  admit  that  his  connection  in  a  house  of  trade  in  New  York 
would  not  alone  protect  him;  for  he  may  at  the  same  time  possess 
the  commercial  character  of  several  nations.  The  Jonge  Klassina^  5 
C.  Rob.  Adm.  297,  and  The  Vriendschap,  4  C.  Rob.  Adm.  166,  are 
full  to  this  point.  But  when  his  original  purposes  are  shown  to 
be  temporary,  and  the  whole  transaction  was  in  a  time  of  peace,  I 
do  not  think  the  presumption  from  length  of  time  so  forcible. 

"  It  is  said,  that  Mr.  Cullen  was  originally  a  British  subject,  and 
that  native  allegiance  easily  returns;  and  La  Virginie^  5  C.  Rob. 
Adm.  98,  is  cited  in  support  of  the  position.  Without  pretending  to 
be  satisfied  with  that  decision,  which  with  all  possible  respect  for 
the  learned  judge,  I  must  say  upon  the  evidence  furnished  in  the 
report,  was  rather  strained,  I  accede  to  the  doctrine,  that  fewer  cir- 
cumstances are  necessary  to  constitute  domicil  in  case  of  native  sub- 
jects, than  of  foreigners;  and  that  as  native  allegiance  easily  reverts, 
so  the  presumption .  against  the  party  is  much  heightened  by  the 
shipment  being  made  from  a  port  of  his  native  country.  Still,  how- 
ever, it  is  but  a  presumption,  and  if  clearly  done  away,  I  do  not 
think  that  a  single  principle  is  overturned  by  a  disregard  of  that 
circumstance 

The  Joseph  (1813)  (1  Gall.,  545,  13  Fed.  Cases  No.  7533,  affirmed 
8  Cranch,  451),  Mr.  Justice  Story  said:  "It  has  been  suggested, 
that  the  cargo  being  shipped  by  a  neutral  house  in  St.  Petersburg, 
consigned  to  German  houses  in  London,  the  latter  are  to  be  consid- 
ered as  neutral,  and  therefore  there  was  no  trade  at  all  with  the 
enemy.  There  is  certainly  no  foundation  for  this  suggestion.  Ad- 
mitting that  the  German  houses  in  London  consisted  altogether  of 
German  partners,  it  is  quite  impossible  to  contend  that  they  are 
neutrals.  It  is  not  the  birth  or  native  allegiance,  but  the  domicile, 
that  decides,  in  cases  of  this  nature,  the  national  character  of  the 
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parties.  See  Curt.  Dig.  tit.  '  National  Character,'  where  all  the 
authorities  may  be  found.  If  a  neutral  subject  be  domiciled,  and 
carry  on  trade  in  an  enemy's  country,  he  is  held,  as  to  all  commercial 
purposes,  an  enemy.  There  can  be  no  doubt,  therefore,  that  the 
German  houses  in  London  were,  as  to  all  purposes  of  trade,  enemies, 
and  their  property  liable  to  confiscation  as  hostile  property." 

''A  Spanish  subject,  who  comes  to  the  United  States  in  time  of 
peace  to  carry  on  trade,  and  remains  here  engaged  in  trade  after  a 
war  has  been  begun  between  Spain  and  Great  Britain,  is  to  be 
deemed  an  Ainerican  merchant  by  the  law  of  domicil,  although  by 
the  law  of  Spain  the  trade  in  which  he  was  engaged  could  be  carried 
on  only  by  a  Spanish  subject;  his  neutral  character,  depending,  not 
on  the  kind  of  trade  in  which  he  was  engaged,  but  on  his  domicil. 
Livingston  v.  Maryland  Ins.  Co.  (1813),  7  Cranch,  506.  See,  also, 
the  Pizarro  (1817),  2  Wheat.  227." 
Moore's  Digest,  vol.  7,  p.  425. 

In  the  case  of  the  Rapid  (1814)  (8  Cranch,  155),  an  American 
citizen  had  "  a  long  time  "  prior  to  the  outbreak  of  the  war  of  1812 
between  the  United  States  and  Great  Britain,  purchased  certain 
goods  in  England,  and  had  them  conveyed  to  a  small  island  off  the 
coast  of  Nova  Scotia.  Upon  the  outbreak  of  the  war,  the  owner 
chartered  an  American  vessel  to  proceed  from  Boston  to  the  island 
for  the  purpose  of  bringing  the  goods  into  the  United  States.  On 
the  return  trip,  the  vessel  and  cargo  were  captured  by  an  American 
privateer  and  condemned  as  good  prize  (1  Gall.,  295).  An  appeal 
was  taken  to  the  Supreme  Court  where  the  decision  of  the  lower  court 
was  affirmed. 

The  Supreme  Court  considered  the  points  made  in  behalf  of  the 
claimant  in  the  following  language :  "  1.  Whether  this  was  a  trading, 
in  the  eye  of  the  prize  law^  such  as  will  subject  the  property  to  cap- 
ture? The  force  of  the  argument  on  this  point,  depends  upon  the 
terms  made  use  of.  If,  hj  trading,  in  prize  law,  was  meant  that  sig- 
nification of  the  term  which  consists  in  negotiation  or  contract,  this 
case  would  certainly  not  come  under  the  penalties  of  the  rule.  But 
the  object,  policy  and  spirit  of  the  rule  is  to  cut  off  all  communica- 
tion or  actual  locomotive  intercourse  between  individuals  of  the 
belligerent  states.  Negotiation  or  contract  has,  therefore,  no  neces- 
sary connection  with  the  offence.  Intercourse,  inconsistent  with 
actual  hostility,  is  the  offence  against  which  the  operation  of  the 
rule  is  directed:  and  by  substituting  this  definition  for  that  of 
trading  with  a  enemy,  an  answer  is  given  to  this  argument. 

"  2.  Whether,  on  the  breaking  out  of  a  war,  the  citizen  has  a  ri^ht 
to  remove  to  his  own  country  with  his  property,  is  a  question  which 
we  conceive  does  not  arise  in  this  case.  This  claimant  certainly  had 
not  a  right  to  leave  the  United  States,  for  the  purpose  of  bringing 
home  his  property  from  an  enemy  country;  much  less  could  he  claim 
it  as  a  right,  to  bring  into  this  country  goods,  the  importation  of 
which  was  expressly  prohibited.  As  to  the  claim  for  the  vessel,  it 
is  founded  on  no  pretext  whatever ;  for  the  undertaking,  besides  being 
in  violation  of  two  laws  of  the  United  States,  was  altogether  vol- 
untary and  inexcusable.  With  regard  to  the  importations  from 
Great  Britain  about  this  time,  it  is  well  known,  that  the  forfeiture 
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was  released  on  grounds  of  policy  and  a  supposed  obligation  induced 
by  the  assurances  which  had  been  held  out  by  the  American  charge 
d'affaires  in  England.  But  this  claimant  could  allege  no  such 
excuse. 

"3.  On  the  third  point,  we  are  of  opinion,  that  the  foregoing 
observations  furnish  a  sufficient  answer.  If  the  right  to  capture 
property  thus  offending,  grows  out  6t  the  state  of  war,  it  is  enougn 
to  support  the  condemnation  in  this  case,  that  the  act  of  congress 
should  produce  a  state  of  war,  and  that  the  commission  of  the 
privateer  should  authorize  the  capture  of  any  property  that  shall 
assume  the  belligerent  character.  Such  character  we  are  of  opinion 
this  vessel  and  cargo  took  upon  herself;  or,  at  least,  she  is  deprived 
of  the  right  to  prove  herself  otherwise." 

The  Verms  (1814)  (SCranch,  253) :  The  Court  said:  "The  great 
question  involved  in  this,  and  many  other  of  the  prize  cases  which  have 
been  argued,  is,  whether  the  pr<^erty  of  these  claimants  who  were 
settled  in  Great  Britain,  and  engaged  in  the  commerce  of  that  coun- 
try, shipped  before  they  had  a  knowledge  of  the  war,  but  which  was 
captured,  after  the  declaration  of  war,  by  an  American  cruizer,  ought 
to  be  condemned  as  lawful  prize.  It  is  contended  by  the  captors,  thu^t  as 
these  claimants  had  gained  a  domicil  in  Great  Britain,  and  c(mtinued 
to  enjoy  it,  up  to  the  time  when  war  was  declared,  and  when  ttiese 
captures  were  made,  they  must  be  considered  as  British  subjects,  in 
reierence  to  this  property,  and  consequently,  that  it  may  legally  be 
seized  as  prize  of  war,  in  like  manner  as  if  it  had  belongied  to  real 
British  subjects.  But  if  not  @o,  it  is  then  insisted,  that  these  claimants 
having,  after  their  naturalization  in  the  United  States,  returned  to 
Great  Britain,  the  country  of  their  birth,  and  there  resettled  them- 
selves, they  became  reintegrated  British  subjects,  and  ought  to  be  con- 
sidered by  this  court  in  the  same  light  as  if  they  had  never  emigrated. 
On  the  other  side,  it  is  argued,  that  American  citizens  settled  in  the 
country  of  the  enemy,  as  these  persons  were,  at  the  time  war  was 
declared,  were  entitled  to  a  reasonable  time  to  elect,  after  they  knew 
of  the  war,  to  repaain  there,  or  to  return  to  the  United  St^-tes;  and 
that,  until  such  electicm  was,  bond  fide,  made,  the  courts  of  this 
coimtry  are  bound  to  consider  them  as  American  citizens,  and  their 
property  shipped  before  thej  had  an  opportunity  to  make  this  elec- 
tion, as  being  protected  agamst  American  capture. 

"  There  bemg  no  dispute  as  to  the  facts  upon  which  the  domicil 
of  these  claimants  is  ^^sserted,  the  questions  of  law  alone  remain 
to  be  considered.  They  are  two :  1st.  By  what  means  and  to  what 
extent,  a  natjional  dbaracter  may  be  impressed  upon  a  person,  differ- 
ent from  that  which  permanent  allegiance  gives  him?  And  2d. 
What  are  the  legal  consequences  to  which  this  acquired  character 
may  expose  him,  in  the  event  of  a  war  taking  place  between  the 
coimtry  of  his  residence  and  that  of  his  birth,  or  in  which  he  had 
been  naturalized?    *    *    * 

"  The  courts  of  England  have  decided,  that  a  person  who  removes 
to  a  foreign  countrjr,  settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes,  by  these  acts,  such  evidence  of  an  intention 
permanently  to  reside  there,  as  to  stamp  him  with  the  national  char- 
acter of  the  state  where  he  resides.  In  questions  on  this  subject, 
the  chief  point  to  be  considered,  is  the  animus  nmnendi;  and  courts 
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are  to  devise  such  reasonable  rules  of  evidence  as  may  establish  the 
fact  of  intention.  If  it  sufficiently  appear,  that  the  intention  of  re- 
moving was  to  make  a  permanent  settlement,  or  for  an  indefinite 
time,  the  right  of  domicil  is  acquired  by  a  residence  even  of  a  few 
days.  This  is  one  of  the  rules  of  the  British  courts,  and  it  appears 
to  be  perfectly  reasonable.  Another  is,  that  a  neutral  or  subject, 
found  residing  in  a  foreign  country  is  presumed  to  be  there  animo 
manendi;  and  if  a  state  of  war  should  bring  his  national  character  ' 
into  question,  it  lies  upon  him  to  explain  the  circumstances  of  his  resi- 
dence. *  *  *  The  next  question  is,  what  are  the  consequences  to 
which  this  acquired  domicil  may  legally  expose  the  person  entitled  to 
it,  in  the  event  of  a  war  taking  place  between  the  government  under 
which  he  resides  and  that  to  which  he  owes  a  permanent  allegiance? 
A  neutral,  in  his  situation,  if  he  should  engage  m  open  hostilities  with 
the  other  belligerent,  would  be  considered  and  treated  as  an  enemy. 
A  citizen  of  the  other  belligerent  could  not  be  so  considered,  because 
he  could  not,  by  any  act  of  hostility,  render  himself,  strictly  speak- 
ing, an  enemy,  contrary  to  his  permanent  allegiance.  But  although 
he  cannot  be  considered  an  enemy,  in  the  strict  sense  of  the  word,  yet 
he  is  deemed  such,  with  reference  to  the  seizure  of  so  much  of  his 
property  concerned  in  the  trade  of  the  enemy,  as  is  connected  with  his 
residence.  It  is  found  adhering  to  the  enemy.  He  is  himself  adher- 
ing to  the  enemy,  although  not  criminally  so,  unless  he  engages  in  acts 
of  hostility  against  his  native  country,  or,  probably,  refuses,  when 
required  by  his  country,  to  return.  The  same  rule,  as  to  property 
engaged  in  the  commerce  of  the  enemy,  applies  to  neutrals ;  and  for 
the  same  reason.  The  converse  of  this  rule  inevitably  applies  to  the 
subject  of  a  belligerent  state,  domiciled  in  a  neutral  country;  he  is 
deemed  a  neutral  by  both  belligerents,  with  reference  to  the  trade 
which  he  carries  on  with  the  adverse  belligerent,  and  with  all  the  rest 
of  the  world. 

"  But  this  national  character  which  a  man  acquires  by  residence, 
may  be  thrown  off  at  pleasure,  by  a  return  to  his  native  country,  or 
even  by  turning  his  back  on  the  country  in  which  he  has  resided, 
on  his  way  to  another.  To  use  the  language  of  Sir  W.  Scott,  it  is 
an  adventitious  character  gained  by  residence,  and  which  ceases 
by  non-residence.  It  no  longer  adheres  to  the  party  from  the 
moment  he  puts  himself  in  motion,  hond  fide^  to  quit  the  country 
sme  animo  revertendi.  The  Indian  Chiefs  3  Rob.  12,  17.  T^he  rea- 
sonableness of  this  rule  can  hardly  be  disputed.  Having  once  ac- 
quired  a  national  character,  by  residence  fn  a  foreign  cSuntry,  he 
ought  to  be  bound  by  all  the  consequences  of  it,  until  he  has  tlirown  it 
off,  either  by  an  actual  return  to  his  native  country,  or  to  that  where 
he  was  naturalized,  or  by  commencing  his  removal,  hond  ftde,  and 
without  an  intention  of  returning.  It  anything  short  of  actual  re- 
moval be  admitted  to  work  a  change  in  the  national  character 
acquired  by  residence,  it  seems  perfectly  reasonable,  that  the  evidence 
of  a  iond  fide  intention  to  remove  should  be  such  as  to  leave  no 
doubt  of  its  sincerity.  Mere  declarations  of  such  an  intention  ought 
never  to  be  relied  upon,  when  contradicted,  or,  at  least,  rendered 
doubtful,  by  a  continuance  of  that  residence  which  impressed  the 
character.  They  may  have  been  made  to  deceive;  or,  if  sincerely 
made,  they  may  never  be  executed.  Even  the  party  himself  ought 
not  to  be  bound  by  them,  because  he  may  afterwards  find  reason  to 
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change  his  determination,  and  ought  to  be  permitted  to  do  so.  But 
when  he  accompanies  those  declarations  by  acts  which  speak  a 
language  not  to  be  mistaken,  and  can  hardly  fail  to  be  consummated 
by  actual  removal,  the  strongest  evidence  is  afforded,  which  the 
nature  of  such  a  case  can  furnish.  And  is  it  not  proper  that  the 
courts  of  a  belligerent  nation  should  deny  to  any  person  the  right 
to  use  a  character  so  equivocal,  as  to  put  it  in  his  power  to  claim 
whichever  may  best  suit  his  purpose,  when  it  is  called  in  question? 
If  his  property  be  taken,  tradmg  with  the  enemy,  shall  he  be  allowed 
to  shield  it  from  confiscation,  by  alleging  that  he  had  intended  to 
remove  from  the  country  of  the  ejiemy  to  his  own,  then  neutral,  and 
therefore,  that  as  a  neutral,  the  trade  was  lawful?  If  war  exist  be- 
tween the  country  of  his  residence  and  his  native  country,  and  his 
property  be  seized  by  the  former,  or  by  the  latter,  shall  he  be  heard 
to  say  in  the  former  case,  that  he  was  a  domiciled  subject  of  the 
country  of  the  captor,  and  in  the  latter,  that  he  was  a  native  sub- 
ject of  the  country  of  that  captor  also,  because  he  had  declared  an 
intention  to  resume  his  native  character;  and  thus  to  parry  the  bel- 
ligerent rights  of  both?  It  is  to  guard  against  such  inconsistencies, 
and  against  the  frauds  which  such  pretensions,  if  tolerated,  would 
sanction,  that  the  rule  above  mentioned  has  been  adopted. 

"  Upon  what  sound  principle,  can  a  distinction  be  framed,  between 
vhe  case  of  a  neutral,  and  the  subject  of  one  belligerent  domiciled  in 
the  country  of  the  other,  at  the  breaking  out  of  the  war?  The  prop- 
erty of  each,  found  engaged  in  the  commerce  of  their  adopted 
country,  belonged  to  them,  before  the  war,  in  their  character  of  sub- 
jects of  that  country,  so  long  as  they  continued  to  retain  their  domi- 
cil;  and  when  a  state  of  war  takes  place  between  that  country  and 
any  other,  by  which  the  two  nations  and  all  their  subjects  become 
enemies  to  each  other,  it  follows,  that  the  property,  which  was  once 
the  property  of  a  friend,  belongs  now,  in  reference  to  that  property, 
to  an  enemy.  This  doctrine  of  the  common  law  and  prize  courts  of 
England  is  founded,  like  that  mentioned  under  the  first  head,  upon 
national  law ;  and  it  is  believed  to  be  strongly  supported  by  reason 
and  justice.  It  is  laid  down  by  Grotius,  p.  563, '  that  all  the  subjects 
of  th&  enemy  who  are  such  from  a  permanent  cause,  that  is  to  say, 
settled  in  the  country,  are  liable  to  the  law  of  reprisals,  whether  they 
be  natives  or  foreigners;  but  not  so,  if  they  are  only  trading  or  so- 
journing for  a  little  time.'  And  why,  it  may  be  confidently  asked, 
should  not  the  property  of  such  subjects  be  exposed  to  the  law  of 
reprisals  and  of  war,  so  long  as  the  owner  retains  his  acquired 
domicil,  or,  in  the  words  of  Grotius,  continues  a  permanent  residence 
in  the  country  of  the  enemy?  They  were  before,  and  continue  after 
the  war,  bound,  by  such  residence,  to  the  society  of  which  they  are 
members,  subject  to  the  laws  of  the  state,  and  owing  a  qualified  alle- 
giance thereto;  they  are  obliged  to  defend  it  (with  an  exception  in 
favor  of  such  a  subject,  in  relation  to  his  native  country),  in  return 
for  the  protection  it  affords  them,  and  the  privileges  which  the  laws 
bestow  upon  them  as  subjects.  The  property  of  such  persons,  equally 
with  that  of  the  native  subjects  in  their  totality,  is  to  be  considered  as 
the  goods  of  the  nation,  in  regard  to  other  states.  It  belongs,  in  some 
sort,  to  the  state,  from  the  right  which  she  has  over  the  goods  of  its 
citizens,  which  make  a  part  of  the  sum  total  of  its  riches,  and  aug- 
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ment  its  power.  Vatt.  147;  and  also,  lib.  !•  c.  14,  sec.  182.  In  re- 
prisals, continues  the  same  author,  we  seize  on  the  property  of  the 
subject,  just  as  we  would  that  of  the  sovereign;  everytmng  that  be- 
longs to  the  nation  is  subject  to  reprisals,  wherever  it  can  be  seized, 
with  the  exception  of  a  deposit  entrusted  to  the  public  faith.  Lib.  2, 
c.  18,  sec.  344.  Now,  if  a  permanent  residence  constitutes  the  person 
a  subject  of  the  country  where  he  is  settled,  so  long  as  he  continues  to 
reside  there,  and  subjects  his  property  to  the  law  of  reprisals,  as  a 
part  of  the  property  of  the  nation,  it  would  seem  difficult  to  main- 
tain, that  the  same  consequences  would  not  follow  in  the  case  of  an 
open  and  public  war,  whether  between  the  adopted  and  native 
countries  of  perscms  so  domiciled,  or  between  the  former  and  any 
o^^  nation. 

''  If,  then,  nothing  but  an  actual  removal,  or  a  bona  fide  beginning 
to  remove,  can  change  a  national  character,  acquired  by  domicil,  and 
if,  at  the  time  of  the  inception  of  the  voyage,  as  well  as  at  the  time  of 
capture,  the  property  belonged  to  such  domiciled  person,  in  his  char- 
acter of  a  subject,  what  is  there  that  does,  or  ought,  to  exempt  it  from 
capture  by  the  privateers  of  his  native  country,  if,  at  the  time  of 
capture,  he  c6ntinues  to  reside  in  the  country  of  the  adverse  belliger- 
ent? It  is  contended,  that  a  native  or  naturalized  subject  of  one 
country,  who  is  surprised  in  the  country  where  he  was  domiciled,  by 
a  declaration  of  war,  ought  to  have  time  to  make  his  election  to  con- 
tinue there,  or  to  remove  to  the  country  to  which  he  owes  a  perma- 
p.ent  allegiance;  and  that,  until  such  election  is  made,  his  property 
ought  to  be  protected  from  capture  by  the  cruizers  of  the  latter.  This 
doctrine  is  Delieved  to  be  as  unfounded  in  reason  and  justice,  as  it 
dearly  is  in  law.  In  the  first  place,  it  is  founded  upon  a  i»*esujnption 
that  the  person  will  certainly  remove,  before  it  can  possibly  be 
known,  whether  be  may  elect  to  do  so  or  not.  It  is  saixL,  that  this 
presumption  ought  to  be  made,  because,  upcm  receiving  information 
of  the  war,  it  will  be  his  duty  to  return  home.  This  position  is  de- 
nied. It  is  his  duty  to  commit  no  acts  of  hostility  against  his  native 
country,  and  to  return  to  her  assistance,  when  required  to  do  so ;  nor 
will  any  just  nation  regarding  the  mild  principles  of  the  law  of 
nations,  require  him  to  take  arms  against  his  native  country,  or  re- 
fuse her  permission  to  him  to  withdraw  whenever  he  wishes  to  do  so, 
unless  under  peculiar  circumstances,  which,  by  such  removal  at  a 
critical  period,  might  endanger  the  public  safety.  The  conventional 
law  of  nations  is  in  conformity  with  these  principles.  It  is  not  un- 
common to  stipulate  in  treaties,  that  the  subjects  of  each  shall  be  al- 
lowed to  remove  with  their  property,  or  to  remain  unmolested.  Such 
ft  stipulation  does  not  coerce  those  subjects  dthw  to  remove  or  to 
remain.  They  are  left  free  to  choose  for  themselves;  and  when  they 
have  made  their  election,  they  claim  the  right  of  enjoying  it  under 
tiie  treaty;  But  until  the  election  is  made  their  former  character 
continues  unchanged. 

"  Until  this  election  is  made,  if  his  property  found  upon  the  high 
seas,  engaged  in  the  commerce  of  his  adopited  country,  should  be 
permitted,  by  the  cruisers  of  the  otJier  belligerent,  to  pass  free, 
U]:ider  the  nction  that  he  may  elect  to  remove,  upon  notice  of  the 
war,  and  should  arrive  safe,  what  is  to  be  done,  in  case  the  owner  of 
it  should  afterwards  elect  to  remain  where  he  is?  or,  if  captured 
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and  brought  immediately  to  adjudication,  it  must,  upon  this  doc- 
trine, be  acquitted  until  the  election  to  remain  is  made  known.  In 
short,  the  point  contended  for  would  apply  the  doctrine  of  relation 
to  cases  where  the  party  claiming  the  oenefit  of  it  may  gain  fill, 
and  can  lose  nothing.  If  he,  after  the  capture,  should  find  it  his 
interest  to  remain  where  he  is  domiciled,  his  property  embarked 
before  his  election  was  made,  is  safe ;  and  if  he  finds  it  best  to  return, 
it  is  safe,  of  course.  It  is  safe,  whether  he  goes  or  stays.  This  doc- 
trine^t.  producing  such  contradictory  consejjuences,  is  not  only  un- 
supported by  any  authority,  but  it  would  violate  principles  long  and 
well  established  in  the  prize  courts  of  England,  and  which  ought 
not,  without  strong  reasons  which  may  render  them  inapplicable 
to  this  country,  to  be  disregarded  by  this  court.  The  rule  there,  is, 
that  the  character  of  property,  during  war  cannot  be  changed  m 
transitu,  by  any  act  or  the  party,  subsequent  to  the  capture.  The 
rule,  indeed,  goes  further:  as  to  the  correctness,  of  which  in  its 
greatest  extension,  no  opinion  need  now  be  given;  but  it  may  safely 
be  affirmed,  that  this  change  cannot  and  ought  not  to  be  effected 
by  an  election  of  the  owner  and  shipper  of  it,  made  subsequent  to  the 
capture,  and  more  especially,  after  a  knowlecjige  of  the  capture  is 
obtained  by  the  owner.  Observe  the  consequences  which  would 
result  from  it.  The  capture  is  made  a;nd  known.  The  owner  is 
allowed  to  deliberate  whether  it  is  his  interest  to  remain  a  subject! 
of  his  adopted,  or  of  his  native  country.  If  the  capture  be  made  by 
the  former,  then  he  elects  to  be  a  subject  of  that  country;  if  by  the 
htter,  then  ai  subject  of  that.  Can  such  a  privileged  situation  be? 
tolerated  by  either  belligereaif  ?  Can  any  system  of  law  be  correct, 
which  places  an  indivicraal  who  adheres  to  one  belligerent,  and,  to 
the  period  of  hi^  election  to  remove,  contributes  to  increase  her 
Wealth,  in  so  anomalous  a  situation  as  to  be  clothed  with  the  privi- 
feges  of  a  neutral,  as  to  both  belligerents?  This  notion  about  a 
temporary  state*  oi  neutrality  impressed  upon  a  subject  of  on«  of 
the  belligerents,  and  the  consequent  exemption  of  his  property  from 
capture  by  either,  until  he  has  had  notice  of  the  war,  and  made  his 
election,  is  altogether  a  novel  theory,  and  seems,  from  the  course  of 
the  argument,  to  owe  its  origin  to  a  supposed  hardship  to  which 
the  contrary  doctrine  exposes  him.  But  if  the  reasoning  employed 
on  this  subject  be  correct,  no  such  hardship  can  exist.  For  if, 
before  the  election  is  made,  his  property  on  the  ocean  is  liable  to 
capture  by  the  cruizers  of  his  native  and  deserted  country,  it  is  not 
only  free  from  capture  by  those  of  his  adopted  coimtry,  but  it  is 
under  its  protection.  The  privilege  is  supposed  to  be  equal  to  the 
disadvantage,  and  is  therefore  just.  The  double  privilege  claimed 
seems  too  unreasonable  to  be  granted." 

"James  Thompson,  a  native  of  Scotland,  came  to  the  United 
States  in  1793,  and  resided  there,  carrying  on  trade,  till  1801.  In 
1797  he  was  naturalized.  In  1801  he  went  to  France  on  the  business 
of  his  house;  he  afterwards  went  to  England  on  similar  business. 
In  1803  he  settled  in  Glasgow,  where  he  continued  to  attend  to  the 
business  of  his  partnership  till  1812,  when  the  United  States  declared 
war.  After  knowledge  of  that  event,  he  transacted  no  commercial 
business  whatever,  but  applied  himself  to  arranging  his  affairs  so  as 
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to  return  to  the  United  States.  This  accomplished,  he  engaged 
passage'  in  August,  1813,  on  a  cartel  ship  from  Liverpool  to  New 
York,  but,  being  stopped  by  orders  of  the  Government,  went  over 
to  Ireland  and  privately  embarked  for  the  United  States,  where  he 
arrived  in  November,  1813.  There  were  affidavits  to  show  that  he 
always  considered  the  United  States  his  permanent  place  of  resi- 
dence, and  that  he  uniformly  expressed  his  intention  to  return.  His 
letters  manifested  the  same  intention.  His  business  was  complicated, 
and  required  his  attention  after  he  ceased  to  engage  in  new  adven- 
tures. He  appeared  as  the  claimant  of  certain  goods  of  British  manu- 
facture, consi^ed  to  various  persons  in  the  United  States  and  ship- 
ped on  the  ship  Francea^  which  sailed  from  Greenoch,  Scotland,  for 
New  York,  July  19,  1812.  The  Frances  was  captured  by  an  Ameri- 
can privateer,  war  having  been  declared  by  the  United  States  against 
Great  Britain,  June  18,  1812.  The  goods  were  shipped  without 
knowledge  of  the  war.  Held,  on  the  authority  of  the  case  of  the 
Verlus^  that,  as  the  rights  of  Thompson  depended  on  his  national 
commercial  character,  the  goods  must  be  condemned.  The  Frances 
(1814,)  8  Cranch,  335." 

Moore's  Digest,  vol.  7,  pp.  425,  426. 

"Certain  goods  belonged  to  Colin  Gillespie,  a  native  of  Great 
Britain,  who  emigrated  to  the  United  States  in  1793  and  was  nat- 
uralized in  1798.  He  went  to  Great  Britain  on  commercial  business 
in  1794  and  1796 ;  was  in  the  United  States  in  1795  and  1797 ;  re- 
turned to  Great  Britain  in  1799  and  married  there;  went,  in  the  same 
year,  with  his  wife,  to  New  York,  and  remained  there  till  June, 
1802;  then  revisited  Great  Britain  and  resided  there  till  November, 
1805,  when  he  returned  to  the  United  States  and  formed  a  partner- 
ship in  New  York ;  returning  in  the  same  year  to  Glasgow,  he  con- 
tinued in  business  there,  both  while  his  partnership  lasted  and  after 
its  dissolution,  till  July  2,  1813,  when  he  returned  to  the  United 
States  with  his  family.  He  kept  house  at  Glasgow,  and  built  a 
warehouse  there,  which  he  still,  owned,  and  in  which  he  kept  his 
counting  house.  He  deposed  that  he  determined  to  return  to  the 
United  States  when  he  heard  of  the  declaration  of  war,  but  was  pre- 
vented from  immediately  doing  so  by  engagements  and  commercial 
affairs,  some  of  which  he  finally  left  unarranged.  Held,  on  the 
authority  of  the  case  of  the  Venus^  that  the  goods  must  be  condemned 
as  enemy  property.  The  Frances  (1814),  8  Cranch,  363.  See  The 
St.  Lawren^e^  1  Gall.  467 ;  The  Frances^  id.  614." 
Moore's  Digest,  vol.  7,  p.  426. 

"The  Danish  island  of  Santa  Cruz  having  been  seized  by  and  sur- 
rendered to  the  British,  B.,  an  officer  of  the  Danish  Government 
and  an  owner  of  land  in  the  island,  withdraw  and  went  to  Den- 
mark, leaving  his  estate  in  the  care  of  an  agent,  who  afterwards 
shipped  30  hogsheads  of  sugar,  the  produce  of  the  estate,  on  a 
British  ship,  to  a  house  in  London,  on  B's  account  and  risk.  On  her 
passage  the  ship  was  captured  by  an  American  privateer  and  brought 
mto  the  United  States,  where,  in  spite  of  a  claim  by  B.  to  the  sugar, 
both  the  ship  and  her  cargo  were  condemned. 

"  Harper,  counsel  for  B.,  contended  that  the  British  rule  that  the 
produce  of  a  plantation  in  an  enemy's  country  was  to  be  considered, 
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while  the  produce  remained  the  property  of  the  owner  of  the  soil, 
as  enemy  property^  was  modern,  and  that,  besides,  it  did  not  apply 
to  the  case  of  B.  6y  the  cases  of  the  Phoenix^  5  Eob.  26,  the  Diana^ 
5  Eob.  60,  and  the  Vrow  Anna  Catharina^  5  Rob.  161,  it  appeared 
that  the  reason  of  the  rule  was  that  the  proprietor  of  the  soil  had 
incorporated  himself  with  the  permanent  interests  of  the  nation.^  B. 
had  never  incorporated  himself  with  the  interests  of  the  British 
nation,  either  permanently  or  temporarily ;  the  character  was  forced 
upon  him  against  his  will ;  he  was  born  and  continued  to  be  a  Dane ; 
he  did  not  purchase  a  plantation  in  an  enemy  country,  Denmark 
being,  at  the  time  of  his  purchase,  neutral;  the  British  occupation 
was  temporary,  and  ended  with  the  war.  But,  even  if  the  case  were 
within  the  rule,  the  rule  was  merely  a  British  rule,  never  recognized 
by  Denmark,  and  not  a  part  of  the  law  of  nations,  and  should  not 
be  adopted  by  the  United  States. 

"Pinkney,  contra,  maintained  that  Santa  Cruz,  on  its  capture, 
immediately  became  a  British  colony,  and  during  the  occupation, 
which,  though  not  perpetual,  was  indefinite,  so  remained ;  that,  this 
being  so,  the  sugar  m  question  was,  under  the  rule  in  the  case  of  the 
Phoenix^  enemy  property ;  that,  according  to  the  opposite  argument, 
if  the  land  was  purchased  before  the  capture  of  the  island,  the  owner 
would  not  be  considered  an  enemy,  though  the  island  should  remain 
permanently  British;  that,  in  reality,  it  was  immaterial  when  the 
estate  was  acquired,  if  the  owner  continued  to  hold  it  after  the  island 
came  into  possession  of  the  enemy.    Such  was  the  rule  of  the  English 

Erize  courts,  and  it  did  not  appear  that  any  of  the  nations  of  Europe 
ad  protested  against  it.  It  was  not  harsher  than  the  rule  of  domicil, 
to  which  it  was  analogous. 

"  Marshall,  C,  J.,  delivering  the  opinion  of  the  court,  said : 

" '  Some  doubt  has  been  suggested  whether  Santa  Cruz,  while  in 
the  possession  of  Great  Britain,  could  properly  be  considered  as  a 
British  island.  But  for  this  doubt  there  can  be  no  foundation. 
Although  acquisitions  made  during  war  are  not  considered  as 
permanent  until  confirmed  by  treaty,  yet  to  every  commercial  and 
belligerent  purpose  they  are  considered  as  a  part  of  the  domain  of 
the  conqueror,  so  long  as  he  retains  the  possession  and  government 
of  them.  The  island  of  Santa  Cruz,  after  its  capitulation,  remained 
a  British  island  until  it  was  restored  to  Denmark. 

" '  Must  the  produce  of  a  plantation  in  that  island,  shipped  by  the 
proprietor  himself,  who  is  a  Dane  residing,  in  Denmark,  be  consid- 
ered as  British,  and  therefore  enemy,  property? 

" '  In  arguing  this  question,  the  counsel  for  the  claimants  has  made 
two  points: 

"^1.  That  this  case  does  not  come  within  the  rule  applicable  to 
shipments  from  an  enemy  country,  even  as  laid  down  in  the  British 
courts  of  admiralty. 

" '  2.  That  the  rule  has  not  been  rightly  laid  down  in  those  courts, 
and  consequently  will  not  be  adopted  in  this. 

" '  1.  Does  the  rule  laid  down  in  the  British  courts  of  admiralty 
embrace  this  case? 

" '  It  appears  to  the  court  that  the  case  of  the  Phoenix  is  precisely 
in  point.  In  that  case  a  vessel  was  captured  in  a  voyage  from 
Surinam  to  Holland,  and  a  part  of  the  cargo  was  claimed  by  per- 
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sons  residing  in  Germany,  then  a  neutral  country,  as  the  produce  of 
their  estates  in  Surinam. 

"^The  counsel  for  the  captors  considered  the  law  of  the  case  as 
entirely  settled.  The  counsel  for  the  claimants  did  not  controvert 
this  position.  They  admitted  it;  but  endeavored  to  extricate  their 
case  from  the  general  principle  by  giving  it  the  protection  of  the 
treaty  of  Amiens.  In  pi:onouncing  his  opinion,  Sir  William  Scott 
lays  down  the  general  rule  thus :  "  Certainly  nothing  can  be  more 
decided  and  fixed,  as  the  principle  of  this  court  and  of  the  supreme 
court,  upon  very  solemn  arguments,  than  that  the  possession  of  the 
soil  does  impress  upon  the  owner  the  character  of  the  country,  as  far 
as  the  produce  of  that  plantation  is  concerned,  in  its  transportation 
to  any  other  country,  whatever  the  local  residence  of  the  owner 
may  be.  This  has  been  so  repeatedly  decided,  both  in  this  and  the 
superior  court,  that  it  is  no  longer  open  to  discussion.  No  question 
can  be  made  on  the  point  of  law,  at  this  day." 

"  ^Afterwards,  in  the  case  of  the  Vrow  Anna  CatTiarma^  Sir  Wil- 
liam Scott  lays  down  the  rule,  and  states  its  reason.  "  It  can  not  be 
doubted,*^  he  says,  "that  there  are  transactions  so  radically  and 
fundamentally  national  as  to  impress  the  national  character,  inde- 
pendent of  peace  or  war,  and  the  local  residence  of  the  parties. 
The  produce  of  a  person's  own  plantation  in  the  colony  of  the  enemy, 
though  shipped  in  time  of  peace,  is  liable  to  be  considered  as  tne 
property  of  the  enemy,  by  reason  that  the  proprietor  has  incor- 

E orated  himself  with  the  permanent  interests  of  the  nation  as  a 
older  of  the  soil,  and  is  to  be  taken  as  a  part  of  that  country,  in 
that  particular  transaction,  independent  of  his  own  personal  resi- 
dence and  occupation." 

"  ^  Thi^  rule  laid  down  with  so  much  precision,  does  not,  it  is  con- 
tended, embrace  Mr.  Bentzon's  claim,  because  he  has  not  "incor- 
porated himself  with  the  permanent  interests  of  the  nation."  He 
acquired  the  property  while  Santa  Cruz  was  a  Danish  colony,  and 
he  withdrew  from  the  island  when  it  became  British. 

" '  This  distinction  does  not  appear  to  the  court  to  be  a  sound  one. 
The  identification  of  the  national  character  of  the  owner  with  that 
,  of  the  soil,  in  the  particular  transaction,  is  not  placed  on  the  dis- 
positions with  which  he  acquires  the  soil,  or  on  his  general  char- 
acter. The  acquisition  of  land  in  Santa  Cruz  binds  him,  so  far  as 
respects  that  land,  to  the  fate  of  Santa  Cruz,  whatever  its  destiny 
may  be.  While  that  island  belonged  to  Denmark,  the  produce  of 
the  soil,  while  unsold,  was,  according  to  this  rule,  Danish  property, 
whatever  might  be  the  general  character  of  the  particular  pro- 
prietor. When  the  island  became  British,  the  soil  and  its  produce, 
while  that  produce  remained  unsold,  were  British. 

"'The  general  commercial  or  political  character  of  Mr.  Bentzon 
could  not,  according  to  this  rule,  aflfect  this  particular  transaction. 
Although  incorporated,  so  far  as  respects  his  general  character,  with 
the  permanent  interests  of  Denmark,  he  was  incorporated,  so  far  as 
respected  his  plantation  in  Santa  Cruz,  with  the  permanent  interests 
of  Santa  Cruz,  which  was,  at  that  time,  British;  and  though  as  a 
Dane,  he  was  at  war  with  Great  Britain,  and  an  enemy,  yet,  as  ai 

Proprietor  of  land  in  Santa  Cruz,  he  was  no  enemy:  he  could  ship 
is  produce  to  Great  Britain  in  perfect  safety. 
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" '  The  case  is  certainly  within  the  rule  as  laid  down  in  the  British 
courts.  The  next  enquiry  is :  How  far  will  that  rule  be  adopted  in 
this  country  ? 

'"The  law  of  nations  is  the  great  source  from  which  we  derive 
those  rules,  respecting  belligerent  and  neutral ,  rights,  which  are 
recognized  by  all  civilized  and  commercial  states  throughout  Europe 
and  America.  This  law  is  in  part  unwritten,  and  in  part  conven- 
tional. To  ascertain  that  which  is  unwritten,  we  resort  to  the  great 
principles  of  reason  and  justice :  but,  as  these  principles  will  be  dif- 
ferently understood  by  different  nations  under  different  circum- 
stances, we  consider  them  as  being,  in  some  degree,  fixed  and  ren- 
dered stable  by  a  series  pf  judicial  decisions.  The  decisions  of  the 
courts  of  every  country,  so  far  as  they  are  founded  upon  a  law 
common  to  every  country,  will  be  received,  not  as  authority,  but  with 
respect.  The  decisions  of  the  courts  of  every  country  show  how  the 
law  of  nations,  in  the  given  case,  is  understood  in  that  country,  and 
will  be  considered  in  adopting  the  rule  which  is  to  prevail  in  this. 

" '  Without  taking  a  comparative  view  of  the  justice  or  fairness  of 
the  rules  established  in  the  British  courts,  and  of  those  established  in 
the  courts  of  other  nations,  there  are  circumstances  not  to  be  ex- 
cluded from  consideration,  which  give  to  those  rules  a  claim  to  our 
attention  that  we  can  not  entirely  disregard.  The  United  States 
having,  at  one  time,  formed  a  component  part  of  the  British  Empire, 
their  prize  law  was  our  prize  law.  When  we  separated,  it  continued 
to  be  our  prize  law,  so  far  as  it  was  adapted  to  our  circumstances  and 
was  not  varied  by  the  power  which  was  capable  of  changing  it. 
•  " '  It  will  not  be  advanced,  in  conseqjtience  of  this  former  relation 
between  the  two  countries,  that  aiiy  obvious  misconstruction  of  public 
law  made  by  the  British  courts,  will  be  considered  as  forming  a  rule 
for  the  American  courts,  or  that  any  recent  rule  of  the  British  courts 
is  entitled  to  more  respect  than  the  recent  rules  of  other  countries. 
But  a  case  professing  to  be  decided  on  ancient  principles  will  not  be 
entirely  disregarded,  unless  it  be  very  unreasonable,  or  be  founded 
on  a  construction  rejected  by  other  nations. 

" '  The  rule  laid  down  in  the  Phoenix  is  said  to  be  a  recent  rule, 
because  a  case  solemnly  decided  before  the  lotds  commissioners  in 
1783  is  quoted  in  the  margin  as  its  authority.  But  that  case  is  not 
suggested  to  have  been  determined  contrary  to  former  practice  or 
former  opinions.  Nor  do  we  perceive  any  reason  for  supposing  it  to 
be  contrary  to  the  rule  of  other  nations  in  a  similar  case. 

" '  The  opinion  that  ownership  of  the  soil  does,  in  some  degree,  con- 
nect the  owner  with  the  property,  so  far  as  respects  that  soil,  is  an 
opinion  which  certainly  prevails  very  extensively.  It  is  not  an  un- 
reasonable opinion.  Personal  property  may  follow  the  person  any 
where ;  and  its  character,  if  found  on  the  ocean,  may  depend  on  the 
domicil  of  the  owiier.  But  land  is  fixed.  Wherever  the  owner  may 
reside,  that  land  is  hostile  or  friendly  according  to  the  condition  of 
the  country  in  which  it  is  placed.  It  is  no  extravagant  perversion  of 
principle,  nor  is  it  a  violent  offence  to  the  course  of  human  oj)inions, 
to  say  that  the  proprietor,  so  far  as  respects  his  interests  in  this  land, 
partakes  of  its  character ;  and  that  the  produce,  while  the  owner 
remains  unchanged,  is  subject  to  the  same  disabilities.  In  condemn- 
ing the  sugars  of  Mr.  Bentzon  as  enemy  property,  this  court  is  of 
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opinion  "that  there  was  no  error,  and  the  sentence  is  affirmed  with 
costs.'  Thirty  Hogsheads  of  Sugar  v,  Boyle  (1815),  9  Cranch  191. 
See,  also.  The  Prize  Cases  (1862),  2  Black,  635,  671;  Rivier,  Prin- 
ciples, II.  344-545;  Hall  (4th  edi),  168." 

Moore's  Digest,  vol.  7,  pp.  406-410. 

The  Mary  and  Susan  (1816)  (1  Wheat.  54) :  "  It  has  been  solemnly 
stated,  and  must,  henceforth,  be  considered  as  the  positive  law  of 
this  court,  that  shipments  made  by  merchants,  actually  domiciled  in 
the  enemy's  country,  at  the  breafong  out  of  a  war,  partake  of  the 
nature  of  enemy  trade,  and,  as  such,  are  subject  to  belligerent  capture. 
Whatever  doubts  may  have  once  been  entertained  on  this  bench,  with 
regard  to  the  necessity  or  propriety  of  adopting  the  principle  into 
the  jurisprudence  of  this  country,  they  are  now  either  dissipated  or 
discarded ;  and  the  character,  views  and  even  the  subsequent  acts  of 
such  a  shipper  cannot  vary  the  conclusion  of  law  upon  his  claim." 

The  Friendschaft  (1818)  (3  Wheat.  14) :  "The  native  character 
does  not  revert,  by  a  mere  return  to  his  native  country,  to  a  mer- 
chant who  is  domiciled  in  a  neutral  country  at  thfe  time  of  a  capture, 
and  after  the  capture  leaves  his  commercial  establishment  in  the 
neutral  country  to  be  conducted  by  his  clerks  in  his  absence,  visiting 
his  native  country  merely  on  mercantile  business,  and  intending  to 
return  to  his  adopted  country.  His  Neutral  domicil  still  continues." 
(Syllabus.) 

Mr.  Justice  Story  in  the  Friendschaft  (1819)  (4  Wheat.  105)  said: 
"  It  has  been  long  since  decided  in  the  courts  of  admirality  that  the 
property  of  a  house  of  trade,  established  in  the  enemy's  country,  is 
condemnable,  as  prize,  whatever  may  be  the  domicil  of  the  partners. 
The  trade  of  such  a  house  is  deemed  essentially  a  hostile  trade,  and 
the  property  engaged  in  it,  therefore,  treated  as  enemy's  property, 
notwithstanding  the  neutral  domicil  of  any  of  £he  company.  The 
rule,  then,  being  inflexibly  settled,  we  do  not  now  feel  at  liberty  to 
depart  from  it,  whatever  doubt  might  have  been  entertained,  if  the 
case  were  entirely  new." 

In  the  Gerasirruo  (1857)  (11  Moore's  P.  C.  88,  Scott,  811)  it  is  said 
that  "The  national  character  of  a  trader  is  to  be  decided  for  the 
purposes  of  the  trade,  by  the  national  character  of  the  place  in  which 
it  is  carried  on.  If  a  war  breaks  out,  a  foreign  merchant  carrying 
on  trade  in  a  belligerent  country  has  a  reasonable  time  allowed  him 
for  transferring  himself  and  his  property  to  another  country.  If  he 
does  not  avail  himself  of  the  opportunity,  he  is  to  be  treated,  for  the 
purposes  of  the  trade,  as  a  subject  of  the  power  under  whose 
dominion  he  carries  it  on,  and,  of  course,  as  an  enemy  of  those  with 
whom  that  power  is  at  war.  Nothing  can  be  more  just  than  this 
principle;  but  the  whole  foundation  of  it  is,  that  the  country  in 
which  the  merchant  trades  is  enemy's  country. 

"  Now  the  question  is,  what  are  the  circumstances  necessary  to  con- 
vert friendly  or  neutral  territory  into  enemy's  territory?  For  this 
purpose,  it  is  sufficient  that  the  territory  in  question  should  be  occu- 
pied by  a  hostile  force,  and  subject,  during  its  occupation,  to  the 
control  of  the  hostile  power,  so  far  as  such  power  may  think  fit  to 
exercise  control ;  or  is  it  necessary  that,  either  by  cession  or  conquest, 
or  some  other  means,  it  should,  either  permanently  or  temporarily, 
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be  incorporated  with,  and  form  part  of,  the  dominions  of  the  invader 
at  the  time, when  the  question  of  national  character  arises? 

"  It  appears  to  their  lordships  that  the  first  opposition  cannot  be 
maintained.  It  is  impossible  for  any  judge,  however  able  and 
learned,  to  have  always  present  to  his  mind  all  the  nice  distinctions 
by  which  general  rules  are  restricted ;  and  their  lordships  are  inclined 
to  think  that  if  the  authorities  which  were  cited  and  so  ably  com- 
mented upon  at  this  bar  had  been  laid  before  the  judge  of  the  court 
below,  he  would,  perhaps,  have  qualified  in  some  degree  the  doctrine 
attributed  to  him  in  the  jud^ent  to  which  we  have  referred. 

"  With  respect  to  the  meanmg  of  the  term  'dominion  of  the  enemy,' 
and  what  is  necessary  to  constitute  dominion,  Lord  Stowell  has  in 
several  cases  expressed  his  opinion.  In  the  case  of  The  Fama^  5  Rob. 
115,  he  lays  it  down  that  in  order  to  complete  the  right  of  property, 
there  must  be  both  right  to  the  thing  and  possession  of  it ;  both  jus  ad 
rem  and  jm  in  re,  'This,'  he  observes,  'is  the  general  law  of  property, 
and  applies,  I  conceive,  no  less  to  the  right  of  territory  than  to  other 
rights.  Even  in  newly  discovered  countries,  when  a  title  is  meant 
to  be  established  for  the  first  time,  some  act  of  possession  is  usually 
done  and  proclaimed  as  a  notification  of  the  fact.  In  transfer,  surely, 
when  the  former  rights  of  others  are  to  be  superseded  and  extin- 
guished, it  cannot  be  less  necessary  that  such  a  change  should  be 
indicated  by  some  public  acts,  that  all  who  are  deeply  interested  in 
the  event,  as  the  inhabitants  of  such  settlements,  may  be  informed 
under  whose  dominion  and  under  what  laws  they  are  to  live.' 

"  The  importance  of  this  doctrine  will  appear  when  the  facts  with 
respect  to  the  occupation  of  the  principalities  come  to  be  examined. 

"That  the  national  character  of  a  place  is  not  changed  by  the  mere 
circumstance  that  it  is  in  possession  and  under  the  control  of  a  hostile 
force,  is  a  principle  held  to  be  of  such  importance  that  it  was  acted 
upon  by  the  lords  of  appeal  in  1808,  in  the  St.  Domingo  cases  of  the 
Dart  and  Happy  Couple^  when  the  rule  operated  with  extreme 
hardship. 

"In  the  case  of  The  Manila^  1  Edw.  3,  Lord  Stowell  gives  the 
following  account  of  those  decisions:  'Several  parts  of  it  (the  island 
of  St.  Domingo)  had  been  in  the  actual  possession  of  insurgent  ne- 
groes, who  had  detached  them,  as  far  as  actual  occupancy  bould  do, 
from  the  mother  country  of  France  and  its  authority,  and  main- 
tained, within  those  parts,  at  least,  an  independent  government  of 
their  own.  And  although  this  new  power  had  not  been  directly  and 
formally  recognized  by  an  express  treaty,  the  British  Government 
hlid  shown  a  favorable  disposition  towards  it  on  the  ground  of  its 
common  opposition  to  France,  and  seemed  to  tolerate  an  intercourse 
that  carried  with  it  a  pacific  and  even  friendly  complexion.  It  was 
contended,  therefore,  that  St.  Domingo  could  not  be  considered  as  a 
colony  of  the  enemy.  The  Court  of  Appeal,  however,  decided, 
though  after  long  deliberation,  and  with  much  expressed  reluctance, 
that  nothing  had  been  done  or  declared  by  the  British  Government 
that  could  authorize  a  British  tribunal  to  consider  this  island  gen- 
erally, or  parts  of  it  (notwithstanding  a  power  hostile  to  France 
had  established  itself  within  it,  to  that  degree  of  force,  and  with 
that  kind  of  allowance  from  some  other  states) ,  as  being  other  than 
still  a  colony  of  the  enemy.  There  can  be  no  doubt  that  the  strict 
principle  of  the  decision  was  correct.' 
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"  On  the  other  hand,  when  places  in  a  friendly  country  have  been 
seized  by,  and  are  in  the  possession  of  the  enemy,  the  same  doctrine 
has  been  held. 

"  While  Spain  was  in  the  occupation  of  France,  and  at  war  with 
Great  Britain,  the  Spanish  insurrection  broke  out,  and  the  British 
Government  issued  a  proclamation  that  all  hostilities  against  Spain 
should  immediately  cease.  Great  part  of  Spain,  however,  was  still 
occupied  by  French  troops,  and  amongst  others,  the  port  of  St. 
Andero.  A  ship  called  the  8cmta  Anna  was  captured  on  a  voyage, 
as  it  was  alleged,  to  St.  Andero,  and  Lord  Stowell  (1  Edw.  182) 
observed :  '  Under  these  public  declarations  of  the  state,  establishing 
this  general  peace  and  amity,  I  do  not  know  that  it  would  be  in  the 
power  of  the  court  to  condemn  Spanish  property,  though  belonging 
to  persons  resident  in  those  parts  of  S^am  which  are  at  the  present 
moment  under  French  control,  except  under  such  circumstances  as 
would  justify  the  confiscation  of  neutral  property.' 

"  The  same  principle  has  been  acted  upon  in  the  courts  of  com- 
mon law.  (See  Donaldson  v,  Thompson,  1  Campb.  429;  Hagedom 
V,  Bell,  1  Mau.  and  Sel.  450). 

"  The  distinction  between  hostile  occupation  und  possession  clothed 
with  a  legal  right  by  cession  or  conquest,  or  confirmed  by  length  of 
time,  is  recognized  by  Lord  Stowell  in  the  case  of  T?ye  Boletta^  1 
Edw.  171.  A  question  there  arose  whether  certain  property  belong- 
ing to  merchants  at  Zante,  which  had  been  captured  by  a  BritiSn 
privateer,  was  to  be  considered  as  French  or  as  Buseian  property, 
that  question  depending  upon  the  national  character  of  Zante  at  the 
time  of  the  capture.  Lord  Stowell  observes,  p.  173:  *  On  the  part  of 
the  Crown  it  has  been  contended  that  the  possession  taken  by  the 
French  was  of  a  forcible  and  temporary  nature,  and  that  such  pos- 
session does  not  change  the  national  character  of  the  country  until 
it  is  confirmed  by  a  formal  cession,  or  by  long  lapse  of  time.  That 
may  be  true,  when  possession  has  been  taken  by  force  of  arms  and  by 
violence;  but  this  is  not  an  occupation  of  that  nature.  France  and 
Kussia  had  settled  their  differences  by  the  treaty  of  Tilsit,  and  the 
two  countries  being  at  peace  with  eacn  other,  it  must  be  understood 
to  have  been  a  voluntary  surrender  of  the  territory  on  the  part  of 
Bussia.'  "On  this  ground  he  held  the  territory  to  have  become  French 
territory,  remarking  in  a  subsequent  passage  of  his  judgment  that 
this  was  a  cession  by  treaty,  and  not  a  hostile  occupation  by  force 
of  arms,  liable  to  be  lost  again  the  next  day. 

"  These  authorities,  with  the  other  cases  cited  at  the  bar,  seem  to 
establish  the  proposition,  that  the  mere  possession  of  a  territory  by 
an  enemy's  force  does  not  of  itself  necessarily  convert  the  territory 
so  occupied  into  hostile  territory,  or  its  inhabitants  into  enemies." 

The  Sarah  Starr  (1861)   (Blatch.  69) : 

"The  American  authorities  are  equally  explicit,  that  a  neutral, 
even  enjoying  the  privileges  of  consul,  domiciled  and  trading  in  a 
belligerent  country,  is,  in  war,  deemed  a  belligerent,  and  his  acts  are 
clothed  with  the  character  of  one  of  its  subjects ;  and  he  can  neither 
hold  title  to  property  acquired  in  such  country  during  war,  nor  confer 
it  upon  others,  against  the  interests  imparted,  by  capture  at  sea,  to 
adversary  belligerents.  (The  Venus^  8  Cranch,  253;  Hogsheads  of 
Sugar  V.  Boyle,  9  Cranch,  191;  The  Ann  Green^  1  Gall.,  284;  The 
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San  Jose  IndianOj  2  OalL,  266 ;  The  Mury  and  Susan^  1  Wheat.,  54, 
note  f ;  1  Kent's  Comm.,  72,  75;  Wheat.  Internat.  Law,  ch.  1,  sec.  17. 
See  also  Manning's  Law  of  Nations,  7.) 

"  So  far,  then,  as  the  proofs  disclose  the  actual  facts  attending 
the  acquisition  of  the  cargo  placed  on  board  the  Sarah  Sta/rr  in 
North  Cai:olina,  it  was  wholly  the  property  of  the  Munroes,  acquired 
by  them  there  jointly  during  the  war,  and  is  lawful  prize  of  war 
(HI  both  considierations — ^that  they  purchased  it  in  an  enemy  country, 
and  that  they,  at  the  same  time,  had  a  commercial  domicile  there." 

In  the  case  of  the  Sarah  Starr  the  court,  in  referring  to  the  Aig- 
hvo'thf  a  vessel  owned  by  the  owner  of  the  Sarah  Starr  and  whose 
condemnation  was  asked  at  the  same  time,  said : 

'^  The  papers  taken  with  the  vessel  show  that  the  transmission  of  the 
outward  cargo  and  the  return  one  was  made  through  the  interme- 
diation of  tlS  house  of  Eraser  &  Co.,  of  Charleston,  as  agents  of  the 
claimant;  and  thus  far  the  outside  evidence  supports  the  claim  of 
ownership  of  this  claimant  in  the  cargo  captured,  because  a  prize 
court  regards  merchandise  to  be  the  property  of  the  shipper  or 
consignor,  and  not  of  the  consignee,  imless  there  be  clear  proof  to 
the  contrary.  (The  Aho^  1  Spinks'  Prize  Cases,  42.)  Certainly  this 
will  be  the  rule  when  no  other  supposed  own«r  litigates  the  right 
of  property.  The  return  car^o,  then,  simply  as  en^ny  property,  is 
liable  to  arrest  at  sea  as  prize,  whether  its  destination  be  to  the 
enemy  port,  or  to  one  in  a  neutral  and  friendly  country.  No  dis- 
tinction is  marked,  in  tiie  cases,  'bd:ween  the  liability  of  property 
taken  at  sea,  owned  by  a  neutral  who  is  stamped  with  the  character 
of  an  en^ny  by  his  commercial  residence  and  dealing  in  the  enemy's 
country,  and  the  native  residents  thereof. 

"  Dr.  Lushington  comments  upon  the  character  of  a  neutral  com- 
mercially domiciled  in  an  enemy  country  in  these  terms :  '  There  is 
no  principle,  I  apprdiend,  so  well  laid  down,  no  principle  so  gener- 
ally true,  as  this:  that  whatever  country  a  gentleman  may  belong 
to,  if  he  is  resid^t  in  and  carries  on  trade  for  a  period  of  time  in 
another  country,  he  must  be  taken,  for  the  purpose  of  trade,  to 
belomg  to  tha,t  («ther  country,  and  not  to  his  original  domicile.'  (The 
Johojmui  Emilie^  1  Spinks'  Prize  Cases,  16.)  That  vessel  was  owned 
by  Rucker,  a  neutral,  and  the  Hanoverian  consul,  resident  in  Riga, 
ai^d  was  sold  by  his  authority  at  Newcastle,  and  purchased  by  an- 
other Hanoverian,  previous  to  a  declaration  of  war;  but  the  court 
held  her  to  beloiiig  to  Buck^,  who,  by  his  domicile,  was  an  enemy, 
and  condemned  her  as  good  prize. 

"  It  appears  to  me,  therefore,  in  view  of  the  rules  of  law  applicable 
to  the  <jue8tion,  that  tJie  claimant  Gravely,  in  the  character  of  a 
neutral  and  a  British  subject  by  birth,  was,  within  the  purview  of 
the  public  law,  in  his  mercantile  relations,  an  enemy  of  the  United 
States  at  the  time  the  two  above-named  vessels  were  captured,  and 
that  they,  together  with  so  m.uch  of  their  respective  cargoes  as  be- 
longed to  him,  are  lawful  prizes.  The  manifest  principle  of  that 
jurisprudence  divests. the  man  acting  in  promotion  of  the  interests 
of  one  belligerent,  in  its  commercial,  military,  or  fiscal  operations,  of 
all  protection  again^  the  ofther,  unde):  the  shield  of  foreign  birth  or 
allegiance,  and  stamps  him  with  tie  character  of  the  party  whose 
«ids  his  condudb  subserves;  and  his  planting  himself  as  a  resident 
within  the  dominions  of  an  enemy^  and  there  carrying  on  a  traffic 
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in  vessels  or  merchandise  tending  to  the  benefit  of  the  belligerent 
with  whom  he  is  domiciled,  constitutes  him  an  enemy  of  the  other, 
and  renders  his  property  so  acquired  or  used  just  prize  of  war." 

In  the  Prize  Cases  (1862)  (2  Black,  674,  Scott,  601]  the  Supreme 
Court  of  the  United  States  considered  the  question  oi  how  far  resi- 
dence will  invest  property  with  enemy  character.  "'All  persons 
residing  within  this  territory,"  that  is,  the  territory  organized  and 
controlled  by  the  belligerent,  "whose  property  may  be  used  to  in- 
crease the  revenues  of  the  hostile  power  are,  in  this  contest,  liable 
to  be  treated  as  enemies,  though  not  foreigners.  They  have  cast 
off  their  allegiance  and  made  war  on  their  government,  and  are  none 
the  less  enemies  because  they  are  traitors. 

"But  in  defining  the  meaning  of  the  term  'enemies'  property,' 
we  shall  be  led  into  error  if  we  refer  to  Fleta  and  Lord  Coke  for 
their  definition  of  the  word  '  enemy.'  It  is  a  technical  phrase 
peculiar  to  prize  courts,  and  depends  upon  principles  of  public 
policy  as  distinguished  from  the  common  law. 

"Whether  property  be  liable  to  capture  as  'enemies'  property' 
does  not  in  any  manner  depend  on  the  personal  allegiance  of  the 
owner.  It  is  the  illegal  traffic  that  stamps  it  as  'enemies'  property.' 
It  is  of  no  consequence  whether  it  belongs  to  an  ally  or  a  citizen. 
8  Cr..,  384.  The  owner,  pro  hcoc  vice^  is  an  enemy.  3  Wash.  C.  C.  K., 
183. 

"  The  produce  of  the  soil  of  the  hostile  territory,  as  well  as  other 
property  engaged  in  the  commerce  of  the  hostile  power,  as  the 
source  of  its  wealth  and  strength,  are  always  regarded  as  legitimate 
prize,  without  regard  to  the  domicil  of  the  owner,  and  much  more 
so  if  he  reside  and  trade  within  their  territory." 

In  the  case  of  the  Sally  Magee  (1863)  (Blatch.  382)  the  question 
was  raised  as  to  the  ownership  of  certain  cargo  shipped  at  a  neutral 
port  and  consigned  to  persons  residing  in  an  enemy  port.  The 
court  said :  "  In  contemplation  of  law,  the  cargo  became  the  prop- 
erty of  the  consignees  from  the  time  of  its  being  laden  on  board  of 
the  ship,  and  from  the  execution  of  the  bills  of  lading  therefor  at 
Kio  Janeiro,  May  10,  1861.  This  is  a  settled  doctrine  of  the  Ameri- 
can courts  of  law  and  admiralty,  and,  correlatively,  of  prize  courts. 
(Grove  v.  Brien,  8  How.,  429;  Fitzhugh  v,  Wiman,  (in  error,)  9 
New  York,  5  Selden,  562;  Lawrence  v,  Minturn,  17  How.,  100,  107; 
McKinlay  v,  Morrish,  21  How.,  355;  The  Merrimaek^  8  Cranch,317.) 

"The  intervention  of  the  claimants  rests  upon  a  supposed  right 
or  equity  in  them  to  counteract  the  operation  of  that  rule,  and  to 
rescue  these  consignments  from  its  effect  by  the  interposition  of  tacit 
priorities  possessed  by  them.  There  is  scarcely  a  principle  more  un- 
questionably recognized  in  prize  procedures  than  that  belligerent 
captors  are  discharged  of  liens  or  equities  of  neutral  creditors  rest- 
ing upon  the  effects  of  an  enemy  seized  at  sea.  (Upton's  Maritime 
Law  2d  edition,  and  cases  collected,  153,  158.)" 

This  case  in  so  far  as  cargo  was  concerned  was  affirmed  by  the 
Supreme  Court,  (3  Wall.  451).  . 

In  the  case  of  the  Mary  Clinton.  (1863)  (Blatch.  556)  the  court 
said  "It  appears,  by  the  pleadings,  that  the  cargo  on  board  of  the 
vessel  was  procured  at  Charleston,  by  residents  domiciled  there,  who 
acted  as  agents  for  John  E.  Armstrong,  who  is  represented  to  be 
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the  owner  of  the  cargo,  and  to  be  a  neutral,  resident  in  Great  Britain. 
It  matters  not  that  Armstrong  has  a  copartnership  interest  with  his 
agents  domiciled  in  the  enemy's  country,  in  the  trade  conducted  in 
the  products  of  that  country  with  the  enemy  of  the  captors.  A  neu- 
tral friend  to  both  belligerents  cannot  transport  over  the  sea  the 
effects  of  one  to  the  use  of  the  other,  though  also  his  friend.  He  is 
not  allowed  to  aid  and  benefit  the  commerce  of  one  belligerent  to  the 
prejudice  of  the  other.  By  investing  his  means,  and  participating 
in  the  trade  and  mercantile  concerns  of  a  belligerent  nation,  a  neu- 
tral has,  in  effect,  affixed  to  him  the  national  character  of  the  places 
at  which  he  carries  on  his  commerce.  (Halleck's  International  Law, 
ch.  29,  sec.  26,  27  j  Upton's  Mar.  War.,  124;  The  Dree  Gehroeders^  4 
Ch.  Eob.,  232.)  The  produce  of  the  enemy's  soil  and  country,  owned 
by  a  neutral,  while  it  remains  in  the  enemy's  country,  particularly  if 
obtained  therein  by  a  resident  agent  of  the  neutral  merchant,  has  im- 
parted to  it  the  stamp  of  enemy  property,  and  the  owner  is,  pro  liac 
vice^  an  enemy.  (Sup.  C.  U.  S.  Decisions,  note;  Wheat,  on  Inter- 
national Law,  Lawrence's  ed.,  Supp.,  page  20;  The  Vigilantia^  1  Ch. 
Eob.,  1.)  The  interest  of  the  claimant  Armstrong  in  the  cargo  pro- 
cured by  him  in  Charleston,  and  shipped  on  the  voyage  in  question, 
falls  within  the  principle,  and  ia  connscable  as  enemy  propertjr.  It 
is,  also,  directly  so  in  consequence  of  its  having  been  knowingly 
transported  from  an  enemy  port  under  blockade,  and  designed  to  be 
carried  to  another  blockaded  port,  and  being  arrested  in  the  effort 
to  break  the  blockade  of  New  Orleans.  The  knowledge  of  the  master 
and  his  culpable  purpose  are  establi3hed  by  the  written  warning  in- 
dorsed on  the  re^ster  of  his  vessel,  and  are  proved,  against  his  denial 
on  his  examination  in  preparatoriOj  by  that  document,  and  also  by 
the  testimony  of  the  first  mate  of  the  vessel,  on  the  same  examination. 
The  fact  of  the  blockade,  both  at  the  port  of  departure  and  the  port 
of  destination,  at  the  time  of  the  appearance  of  the  vessel  before  those 
lines,  and  its  efficiency,  are  demonstrated  by  the  actual  arrest  of  the 
vessel  at  each  of  its  attempts  to  pass  them." 

In  the  case  of  the  Pioneer  (1863)  (Blatch.  666)  a  foreign  consul 
resident  in  enemy  country  set  up  title  as  part  owner  of  a  vessel  and 
cargo  captured  as  enemy  property. 

The  court  said :  "  It  is  admitted  that,  in  the  case  of  a  foreign  con- 
sul who  is  carrying  on  trade  as  a  merchant  in  the  enemy's  country, 
his  consular  residence  and  character  will  not  protect  that  trade  from 
interruption  by  the  seizure  and  condemnation  of  his  property  as 
enemy  property;  and  that,  notwithstanding  his  consular  character, 
he  is  to  be  considered,  in  all  commercial  transactions,  as  on  the  same 
footing  with  any  other  resident  merchant.  The  mere  fact,  there- 
fore, that  De  Voss  was  a  resident  consul,  cannot  confer  upon  him  any 
privileges,  so  far  as  concerns  his  commercial  transactions,  over  any 
other  merchant  resident  in  the  enemy's  country.  He  stands  on  the 
same  footing  as  his  partner  Mr.  Hanriiwinkle.  His  property,  en- 
gaged in  a  trade  which  is  carried  on  in  the  enemy's  country,  finds  no 
exemption,  according  to  the  international  code,  from  the  laws  of 
war. 

"  I  agree  that  if,  in  addition  to  his  consular  character,  it  had  been 
shown  that,  on  the  breaking  out  of  the  war,  he  had  dissolved  his 
partnership  and  put  an  end  to  his  business  as  a  merchant,  continuing 
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his  residence  solely  as  consul,  there  would  be  great  force  in  the  posi- 
tion that  his  interest  in  this  ship  and  cargo,  which  were  intercepted 
and  prevented  from  entering  tnie  enemy's  port  with  a  view  to  send 
them  to  a  loyal  one,  should  not  be  regarded  as  enemy  proj>erty. 
The  case  would  have  presented  a  strong  analogy  to  that  of  a  resident 
merchant  in  the  enemy's  country,  after  the  commencement  of  the  war, 
breaking  up  his  business,  with  all  reasonable  diligence  collecting  his 
effects,  and  withdrawing  both  of  them  from  the  country.  His  con- 
sular character  would  have  explained  the  reason  for  his  not  leaving 
the  country  himself.  But  in  this  case,  for  aught  that  appears — and 
if  .otherwise,  it  devolved  on  the  claimant  to  show  it,  it  being  a  mate- 
rial fact  in  his  case — ^be  has  continued  his  partnership  business  the 
same  since  as  before  the  war.  I  cannot,  from  the  single  fact  that  he 
diverted  the  property  in  question  from  the  ^lemy's  country,  and  es- 
pecially from  a  blockaded  port,  where  it  was  liable  to  caj)ture,  and 
sent  it  to  a  loyal  one,  infer  that  this  was  followed  up  by  his  putting 
an  end  to  his  business  as  a  merchant  at  Bichmoi^d.  It  not,  I  must 
regard  him  as  I  would  any  other  merchant  engaged  in  trade  in  the 
enemy's  country." 

In  the  ca^  of  the  Cheshire  (1865)  (3  Wall.  231)  it  is  said  that 
"  no  principle  is  more  firmly  settled  than  that  the  property  of  a  com- 
mercial house,  established  in  the  enemy's  country,  is  subject  to  seizure 
and  condemnation  as  prize  without  regard  to  the  domicile  of  the 
partners.  The  trade  of  a  house  of  this  kind  is  esjsentially  a  hostile 
trade,  and  the  property  employed  in  its  prosecution  is  therefore 
treated  as  enemy's  property,  though  some  of  the  partners  may  have 
a  neutral  domicile.  Such  trade  tends  directly  to  add  to  the  resources 
and  revenue^  of  the  enemy,  and,  as  observed  by  Mr.  Justice  Story 
{San  Jose  Indicmo^  2  Galli.  284) , '  there  is  no  reason  why  he  who  thus 
enjoys  the  protection  and  benefits  of  the  enemy's  country  should  not, 
in  reference  to  such  a  trade,  share  its  dangers  and  losses.  It  would 
be  too  much  to  hold  him  entitled,  by  a  mere  neutral  residence,  to 
carry  on  a  substantially  hostile  conmierce,  and  at  the  same  time  pos- 
sess all  the  advantages  of  a  neutral  character.' " 

The  Grey  Jacket  (1866)  (5  Wall.  342) :— "The  liability  of  the 
property  [to  condemnation]  is  irrespective  of  the  stattts  domioilii^ 
ffuilt  or  innocence  of  the  owner.  If  it  comes  from  enemy  territory,  iti 
bear^  the  impress  of  enemy  property.  If  it  belongs  to  a  loyal  citi- 
zen of  the  country  of  the  captors,  it  is  nevertheless  as  much  liable  to 
condemnation  as  if  owned  by  a  citizen  or  subject  of  the  hosUle  coun- 
try or  by  the  hostile  government.  The  only  qualification  of  these 
rules  is,  that  when  upon  the  breaking  out  of  hostilities,  or  as  soon 
aftw  as  possible,  the  owner  escape  with  such  prc^ierty  as  he  can  take 
with  him  or  in  good  faith  thus  early  removes  his  property,  with  the 
view  of  putting  it  beyond  the  dominion  of  the  hostile  power,  the 
property  in  such  cases  is  exempt  from  the  liability  which  otherwise 
attend  it." 

In  MitcheU  v.  United  States  (1874)  (21  Wall.  350,  Scott,  605)  it 
was  said  that ''  property  taken  at  sea,  belonging  to  persons  domiciled 
in  the  insurgent  States,  was  uniformly  held  to  be  confiscable  as 
wiwny  property." 

In  the  case  of  the  cargo  ex  Ekaterinoslav  (1904)  (2  Buss.-Jap. 
P.  C.  10)  a  Busman  merchant  vessel  was  captured  with  a  cargo  from 
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a  German  firm  at  an  enemy  port  consigned  to  a  branch  of  the  same 
firm  at  another  enemy  port.  The  owners  claimed  restitution  of 
i»rgo  on  the  ground  that  neutral  goods  on  enemy  vessels  were  exempt 
from  capture. 

In  condemning  the  cargo  as  good  prize  the  Sasebo  Prize  Court 
said:— 

"  International  Law  permits  the  capture  in  time  of  war  of  enemy 
goods  carried  in  an  enemy  ship,  whetner  they  be  contraband  of  war 
or  not,  and  the  question  whether  goods  are  enemy  goods  or  not  de- 
pends, not  on  the  nationality  of  their  owner,  but  on  hi^  domicile,  or, 
m  the  case  of  a  merchant,  the  place  of  his  business.  These  goods  are. 
therefore,  clearly  enemy  goods,  being  despatched  from  the  Vladi- 
vostock  branch  of  Kunst  and  Albers  to  their  Odes^  branch,  and  are 
liable  to  condemnation.  This  Prize  Court  has  no  competence  to  de- 
cide on  claims  for  freight  or  travelling  expenses,  and  therefore  the 
claim  in  regard  to  them  must  be  rejected. 

"  The  claimants  presented  an  appeal  to  the  Higher  Court,  which 
was  dismi^ed  upon  the  same  grounds  on  the  30th  of  May,  1905." 

In  the  case  or  the  cargo  ex  Mukden^  Goudereau's  Claim  (No.  1), 
(1904)  (2  Buss- Jap.  P.  C.  24)  the  Sasebo  Prize  Court  held  "that 
goods  which  a  neutral  Government  sends  to  one  of  its  officials  resid- 
ing in  one  of  the  belligerent  countries  are  to  be  respected."  This 
particular  part  of  the  cargo  was  accordingly  released. 

In  the  case  of  the  cargo  ex  MvJcden^  Yak  Yuk  Chang's  Claim 
(1904)  (2  Buss- Jap.  P.  C.  25)  it  was  held  that  a  consignment  of 
goods  shipped  by  a  neutral  merchant  to  another  neutral  merchant 
doing  business  at  an  enemy  port  was  a  good  prize  as  being  enemy 
property.  The  court  said  "that  according  to  the  rules  and  usage 
of  existing  International  Law,  enemy  goods  in  an  enemy  ship  are 
liable  to  capture,  irrespective  of  whether  they  are  or  are  not  contra- 
band or  of  whether  they  were  or  were  not  despatched  before  the  out- 
break of  war.  The  question  as  to  whether  goods  are  or  are  not 
enemy  goods  is  determined  by  the  domicile  of  their  owner.  Further, 
tiie  ownership  of  cargo,  so  long  as  there  is  no  proof  to  the  contrary, 
is  to  be  deemed  to  lie  with  the  consignee.  The  goods  in  this  case 
were  goods  shipped  in  an  enemy  vessel,  the  Mukden^  and  sent  to  a 
person  permanently  residing  and  carrying  on  business  at  Vladivo- 
stock,  in  the  enemy  country ;  moreover,  the  claimant  has  brought  for- 
ward no  proof  to  show  that  the  ownership  of  the  goods  lay  with  him. 
They  must  therefore  be  condemned  as  enemy  goods  and  decision  is 
accordingly  given  as  stated  above." 

In  the  claim  of  the  China  Sugar  Eefining  Company  for  a  part  of 
the  cargo  on  the  Manchuria  (No.  1)  (1904)  (2  Buss- Jap.  P.  C.  59) 
by  reason  of  the  fact  that  they  were  shipped  by  a  neutral  consignor, 
the  Sasebo  Prize  Court  said :  "  It  is  a  general  rule  that  when  goods 
which  have  been  ordered  are  despatched,  the  ownership  of  them  vests 
in  the  consignee  from  the  moment  of  despatch,  whether  they  have 
been  paid  for  or  not,  unless  there  be  a  special  agreement  to  the  con- 
trary. In  this  case  the  30  cases  of  rum  were  despatched  on  an  order 
from  a  Bussian  firm,  Messrs,  Ginsburg  &  Co.  of  Port  Arthur,  an 
«Demy  port,  and  tJie  claimants  are  unable  to  produce  any  evidence  as 
to  the  time  when  the  ownership  was  to  pass.  It  may,  therefore,  be 
held,  in  accordance  with  the  general  rule,  that  at  the  time  of  capture 
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the  ownership  of  the  goods  had  already  passed  to  the  Russian  firm. 
Being  owned  by  a  Russian  firm,  and  on  board  a  Russian  steamer,  it 
is  clear  that  the  goods  were  enemy  goods  on  board  an  enemy  ship,  and 
were  lawful  prize,  and  should  therefore  be  condemned." 

In  the  case  of  the  Fuping  (1904)  (2  Russ-Jap.  P.  C,  177)  the 
Japan  Prize  Court  held  that  "  it  is  a  general  rule  of  International 
Law  "  that  the  cargo  of  a  vessel  breaking  blockade,  "  with  the  excep- 
tion of  cargo  belonging  to  persons  absolutely  ignorant  of  the  circum- 
stances, may  be  condemned  with  the  vessel." 

In  the  case  of  the  cargo  ex  Mukden^  Kunst  and  Albers'  Claim 
(1905)  (2  Russ.-Jap.  P.  C..31)  the  Higher  Prize  Court  of  Japan  said: 
"  Paragraph  7  of  the  appeal  states  that  the  ownership  of  the  goods 
in  question  was  vested  in  the  consignors,  and  that  they  ought  not, 
therefore,  to  be  condemned  as  enemy  property.  But  the  rule  that 
goods,  which  a  person  not  domiciled  in  enemy  territory  sends  in  time 
of  war  by  an  enemy  ship,  addressed  to  a  consignee  in  enemy  territory, 
are  invested  with  a  hostile  character,  and  may  accordin^y  be  con- 
demned, is  recognised  by  international  usage,  and  this  Court  consid- 
ers the  rule  to  be  conformable  to  reason." 

See  to  the  same  effect  the  decision  in  the  case  of  the  claim  of  the 
Russo-Chinese  Bank,  claimant  to  a  part  of  the  cargo  on  the  Mukden 
(2  Russ-Jap.  P.  C.'36). 

In  the  case  of  the  Mukden  (1905)  (2  Russ-Jap.  P.  C,  12)  an  enemy 
merchantman  was  captured  with  a  cargo  in  part  consigned  to  a  neu- 
tral firm  maintaining  a  place  of  busmess  m  an  enemy  port.  The 
owners  of  this  part  of  the  cargo  claimed  restitution  on  the  ground 
that  it  was  neutral  property. 

The  Higher  Prize  Court  of  Japan  in  sustaining  the  decree  of  the 
lower  court  in  condemning  this  particular  property,  said  that 
"  goods  shipped  by  a  person  living  outside  the  enemy  territory,  in  an 
enemy  vessel  and  consigned  to  a  person  residing  in  the  enemy  terri- 
tory, are  enemy  property  and  liable  to  condemnation.  This  is  a  rule 
recognized  by  international  usage,  and  this  Court  considers  it  fair 
and  reasonable.  And  as  this  rule  is  applicable  to  such  goods  shipped 
in  an  enemy  vessel,  no  matter  under  what  circumstances,  the  third 
and  fourth  points  of  the  appeal  fail." 

In  the  case  of  the  Manchuria  (No.  1)  (1905)  (2  Russ-Jap.  P.  C, 
52)  the  Higher  Prize  Court  of  Japan  said:  "In  determining  the 
nationality  of  the  cargo  for  purposes  of  capture,  international  usage 
recognizes  that  the  principle  of  domicile  may  be  followed,  and  this 
Court  considers  that  the  rule  is  in  accordance  with  reason.  Even 
assuming,  therefore,  that  the  parcels  of  goods  referred  to  in  the 
fourth  argument  are,  as  the  appellants  assert,  still  the  property  of 
the  neutral  consignors  at  St.  Petersburg  Ewald  Tschirmans  u.  Com- 
pagnie,  the  said  comapny  being  in  International  Law  an  enemy,  the 
goods  are  enemy  goods,  and  being  in  an  enemy  vessel  ought  properly 
to  be  captured.  The  second  supplemental  argument  is  therefore 
groundless.  With  regard  to  the  goods  insured  by  neutrals,  as  they 
are  all  goods  shipped  in  an  enemy  vessel,  and  despatched  to  enemy 
territory,  they  are  liable  to  capture,  and  even  if,  as  the  appellants 
assert,  they  were  insured  by  neutrals,  the  existence  of  an  insurance 
contract  cannot  be  made  a  reason  for  the  release  of  goods  having  an 
enemy  character.  The  third  supplemental  argument  is,  thereiore, 
also  inadmissible." 
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Huth's  claim  to  a  part  of  the  cargo  of  the  Mcmchuria  (No.  1) 
(1905)  (2  Euss-Jap.  P.  C,  69)  covered  a  consignment  of  teas  shipped 
on  the  Manchuria  by  a  neutral  firm  from  a  neutral  port  "  on  bills  of 
lading  made  out  to  order  of  said  firm,  and  despatched  via  Dalny  as 
goods  to  be  delivered  to  the  order  of  consignors  in  Moscow.  The  con- 
signors could  deal  with  the  said  goods  as  they  wished,  according  as 
the  amount  of  the  bill  of  exchange  drawn  by  the  consignor  was  or 
was  not  paid,  so  that,  at  the  time  of  capture,  they  were  the  property 
of  the  consignors  the  subjects  of  a  neutral  country,  and  could  not  be 
captured  as  enemy  goods." 

The  lower  prize  court  held  this  contention  without  merit  and  accord- 
ingly condemned  the  goods.  On  appeal  the  Higher  Prize  Court  of 
Japan  sustained  the  lower  court,  saying  that  "  the  fact  that  the  ap- 
pellants accepted  bills  of  exchange  drawn  to  the  accounts  of  the  Rus- 
sian W.  J.  Popoff  Company  and  M.  P.  Medvedjeff's  Erben  Tea  Com- 
pany goes  to  prove  that  the  appellants  had  undertaken  the  obligation 
to  pay  the  price  of  the  said  goods  on  behalf  of  those  firms,  and  this, 
coupled  with  the  fact  that  the  goods  were  actually  in  transit  to  Mos- 
cow, is  suflScient  to  establish  that  the  goods  were  despatched  to  the  ad- 
dress of  the  above  two  companies,  who  are  domiciled  in  an  enemy 
country.  It  is  recognised  by  international  usage  that  goods  which  a 
person  domiciled  in  a  neutral  country  despatdies  in  an  enemy  ship 
in  time  of  war  to  a  consignee  in  an  enemy  country  are  invested  with 
an  enemy  character  and  accordingly  are  liable  to  capture;  so  that 
capture  cannot  be  avoided  on  the  ground  of  the  acceptance  by  a  neu- 
tral of  a  bill  of  exchange  drawn  against  the  goods.  International 
Law  also  recognises  that  the  capture  of  enemy  goods  in  an  enemy 
ship  may  be  effected  after  the  inception  of  a  state  of  hostilities  irre- 
spective of  the  fact  of  shipment  before  the  opening  of  hostilities,  or 
of  the  ignorance  of  the  master  or  consignor  oi  the  fact  of  the  opening 
of  hostilities," 


€0018  ON  BOABD  BNCKT  TE8SEL  PftSSUHKD  TO  BE  ENEMY  CMMIDS,  IN  ABSENCE  OF  PBOOF 

TO  THE  C0NTE.4BT. 

In  the  absence  of  proof  of  the  neutral  character  of  goods 
found  on  board  an  enemy  Tessel,  they  are  presumed  to  be 
enemy  goods. — Article  69^  Declaration  of  London^  1909. 

"Article  59  gives  expression  to  the  traditional  rule  according  to 
which  goods  found  on  board  an  enemy  vessel  are,  failing  proof  to 
the  contrary,  presumed  to  be  enemy  goods;  this  is  merely  a  simple 
presumption,  which  leaves  to  the  claimant  the  right,  but  at  the  same 
time  the  onus,  of  proving  his  title." 

<5eneral  report  of  drafting  committee  to  London  Naval  Conference. 

Liens  on  Goods. 

"  In  determining  the  national  character  of  property,  courts  of 
prize  generally  look  only  to  the  legal  title;  and  whwi,  from  the 
papers,  the  right  of  property  in  a  captured  ship  or  cargo  appears 
to  be  vested  in  an  enemy,  no  equitable  or  secret  hens  of  a  neutral  or 
a  subject  can  be  made  the  foundation  of  a  claim  to  defeat  or  vary 
the  rights  of  the  captors.  The  only  exception  to  this  rule,  is  where 
the  lien  is  immediately  and  visibly  incumbent  upon  the  property, 
and  consequently,  is  one  which  the  party  claiming  its  benefit  has  the 
means  of  enforcing  without  resort  to  le^  process.  Of  such  a  nature 
is  the  freight  due  to  the  owner  of  the  ship,  for  the  shi^rowner  has 
the  cargo  m  his  possession,  subject  to  his  demand  of  freight  money, 
by  the  general  law,  independent  of  any  contract.  The  distinction 
between  the  two  classes  of  liens  is  properly  expressed  in  the  lan- 
guage of  the  civil  law,  by  regarding  one  as  a  jus  ad  re(m^  and  the 
other  as  a  jv^  in  re^ 
Halleck,  p.  487. 

"  In  time  of  peace  goods  once  loaded  on  board  a  vessel  belong  to 
the  consignee  as  a  general  rule,  which  may,  however,  be  reversed 
by  special  agreement.  But  in  war,  if  the  consignee  is  an  enemy,  no 
special  agreement  can  divest  him  of  his  proprietary  rights  in  them 
from  the  moment  they  are  ready  to  start  on  their  voyage.  If,  how- 
ever, he  is  neutral,  proof  may  be  required  that  he,  and  not  the  enemy 
consignor,  is  the  real  owner.  The  presumption  is  that  the  cargo  of 
an  enemy  vessel  consists  of  enemy  goods,  but  it  may  be  rebutted  by 
evidence  to  the  contrary." 

Lawrence,  p.  382. 

"It  is  an  old  customary  rule  that  all  goods  found  on  board  an 
enemy  merchantman  are  presumed  to  be  enemy  goods  unless  the  con- 
trary is  proved  by  the  neutral  ownprs  concerned." 
Oppenheim,  vol.  2,  p.  115. 
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4i  10.  *  *  *  Observation. — ^All  property  found  in  an  enemy  ship 
is  to  be  considered  as  enemy's  property  unless  the  contrary  is  proved." 

Russian  Prize  Regulations,  1895. 

"20.  (a)  The  captain  will  regard  the  goods  found  on  board  an 
enemy  ship  as  enemy  goods,  imless  the  neutral  character  of  the  goods 
is  clearly  shown."    *    *    * 
German  Prize  Rules,  1909. 

a  27.  *    *    *    If  the  neutral  character  of  goods  found  on  board  an 
enemy  vessel  is  not  established,  the  goods  are  presumed  to  be  enemy." 
French  Naval  Regulations,  1912. 

Article  59  of  the  Declaration  of  London,  1909,  substantially  ap- 
pears as  Art.  46  of  the  Austro-Hungarian  Rules  of  Maritime  and 
Land  Warfare,  1913. 

In  the  case  of  the  Juno  (1  C.  Rob.  100) ,  Sir  William  Scott  said  that 
"  goods  shipped  in  the  enemy's  country  are  to  be  considered  prima 
facie  as  the  property  of  the  enemy,  and  can  only  be  taken  out  of 
that  presumption,  by  fair  and  unbiased  evidence,  and  not  from  evi* 
dence  supplied  only  from  the  enemy." 

In  Cleveland  v.  Walvart  (Mass.  S.  C.^  1778)  (7  Dane's  Abridg- 
ment, Ch.  227,  par.  14,  p.  649)  the  court  decided  that  goods  found  in 
an  enemy's  ship  are  to  Ibe  deemed  enemy's  goods  till  the  contrary  is 
shown. 

The  Rapid  (1814)  (8  Cranch,  155) :  "  Everything  that  issues  from 
a  hostile  country  is,  prima  facie,  the  property  of  the  enemy;  and  it 
is  incumbent  upon  the  claimant  to  support  the  negative  of  the  propo- 
sition. But  if  the  claimant  be  a  citizen  or  an  ally,  at  the  same  time 
that  he  makes  out  his  interest,  he  confesses  the  commission  of  an 
offense  which,  under  a  well-known  rule  of  the  civil  law,  deprives 
him  of  his  right  to  .prosecute  his  claim." 

In  the  case  of  The  Flying  Fish  (1815)  (2  Gall.  373,  9  Fed.  Cases 
No.  4892,  affirmed  2  Cranch,  170),  Mr.  Justice  Story  said:  "It  is 
the  general  rule  of  the  prize  law,  that  all  goods  found  on  board  of 
an  enemy's  ship,  are  presumed  to  be  the  property  of  the  enemy, 
unless  a  distinct  neutral  character  is  impressed  upon  and  accom- 
panies them.  *  *  *  If  a  neutral  will  ship  his  goods  in  an 
enemy's  ship,  he  is  bound  to  send  with  them  such  documents  as  shall 
clearly  evince  their  neutral  character.  If  he  neglects  so  to  do,  he 
justly  incurs  the  penalty  of  forfeiture.  Any  other  course  would  sub- 
ject the  prize  tribunals  to  endless  impositions  and  frauds;  and  enable 
the  enemy,  by  suppressing  the  documentary  evidence  of  his  ownership, 
to  obtain  in  all  cases  the  benefit  of  further  proof,  and  to  evade  the 
just  rights  of  cruisers." 

In  the  case  of  The  London  Packet  (1820)  (5  Wheat.  131)  an  enemy 
vessel  captured  during  the  War  of  1812,  the  court  said:  "The  cap- 
tured vessel  was  confessedly  British  property,  as  well  as  a  great  part 
of  the  cargo,  and  its  destination  was  a  port  in  the  enemy^  country, 
which  raises  a  legal  presumption,  that  the  property  claimed  was  not 
neutral.  In  this  case  the  court  found  from  the  evidence  that  the 
property  claimed  did  in  fact  belong  to  a  neutral  citizen.  The  prop- 
erty was  accordingly  released. 
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The  Sally  McGee  (1865)  (3  Wall.  451) :  "When  a  vessel  is  liable 
to  confiscation,  the  first  presumption  is  that  the  cargo  is  in  the  same 
situation."    The  court  in  this  case  cited  2  Wheat.  Appendix  24. 

The  Jenny  (1866)  (5  Wall.,  183) :  "  In  proceedings  in  libel  against 
a  ship  and  cargo  as  prize  of  war,  the  burden  of  proving  neutral 
ownership  of  them  is  upon  the  claimants.  When  there  is  no  proof 
of  such  ownership,  and  still  more  when  the  weight  of  the  evidence 
is  that  the  ownership  is  enemy  ownership,  condemnation  will  be  pro- 
nounced."    (Syllabus.) 

In  the  case  of  the  Carlos  F,  Roses  (1899)  (177  U.  S.  655,  Scott, 
637)  it  was  said  that  "as  the  vessel  is  an  enemy  vessel  the  pre- 
sumption was  that  the  cargo  was  enemy's  property,  and  this  could 
only  be  overcome  by  clear  and  positive  evidence  to  the  contrary.  The 
burden  of  proving  ownership  rested  on  claimants.  TJie  London 
Packet,  5  Wheat.  132;  The  Sally  Magee,  3  Wall  451;  The  Benito 
Estenger,  176  U.  S.  568." 

In  the  case  of  the  cargo  ex  Mukden,  Boeddinghaus'  Claim  (1904) 
(2  Russ-Jap.  P.  C.  19)  a  part  of  the  cargo  on  an  enemy  merchant- 
man was  claimed  by  the  neutral  consignor.  The  Sasebo  I^rize  Court 
in  condemning  the  property  said  that  "  it  is  recognized  by  Interna- 
tional Law  that  when  goods  are  placed  on  board  a  vessel  and  des- 
patched to  the  address  of  a  person  residing  in  the  enemy  country, 
unless  there  is  evidence  to  the  contrary,  the  ownership  of  such  goods 
passes  to  the  consignee  from  the  moment  they  are  shipped.  The 
goods  in  question  were  therefore  clearly  enemy  goods." 

In  An  Huo  Tai's  Claim  to  a  part  of  the  cargo  of  the  Manchwia 
(No.  1)  (1905)  (2  Russ-Jap.  P.  C.  65)  it  was  contended  that  a  box 
of  clothing  consigned  to  a  neutral  merchant  company  doing  business 
in  an  enemy  port  was  in  reality  the  property  of  a  neutral  employee 
of  the  firm  temporarily  residing  in  the  enemy  port  With  respect  to 
this  contention  the  Hiffher  Prize  Court  of  Japan  said  that  "it  is 
clear,  however,  from  the  manifest  ajid  the  bill  of  lading  tiiat  the 
consignee  of  the  box  was  the  Teh  Wo  Company,  in  the  Russian  leased 
territory  of  Dalny,  and  there  is  nothing  to  prove  that  the  box  of 
clothing  was  the  property  of  Kuang  Chiu,  or  that  Kuang  Chin  was 
only  making  a  temporary  stay  in  Dalny.  The  contentions  of  the  ap- 
pellant therefore  on  this  point  cannot  be  sustained." 


BHEHT  GOODS  ON  ENEMT  YES8KL  BBTAIN  CHISACTEB  THBOUOHOUT  TOTAOE— EXCBPTION 

HV  CiSE  OF  STOPPAOE  IN  TBlNglTU. 

Enemy  goods  on  board  an  enemy  vessel  retain  their  enemy 
character  until  they  reach  their  destination,  notwith* 
standing  any  transfer  effected  after  the  outbreak  of  hos- 
tilities while  the  goods  are  being  forwarded. 

If 9  however,  prior  to  the  capture,  a  former  neutral  owner 
exercises,  on  the  bankruptcy  of  an  existing  enemy  owner, 
a  recognized  legal  right  to  recover  the  goods,  they  regain 
their  neutral  character. — Article  60,  Declaration  of  London, 
1909. 

"This  provision  contemplates  the  case  where  goods  which  were 
enemy  property  at  the  time  of  .dispatch  have  been  the  subject  of  a 
sale  or  transfer  during  the  course  of  the  voyage.  The  ease  with 
which  enemy  goods  might  secure  protection  from  the  exercise  of 
the  right  of  capture  by  means  of  a  sale  which  is  made  subject  to  a 
reconveyance  of  the  property  on  arrival  has  always  led  to  a  refusal  to 
recognize  such  transfers.    The  enemy  character  subsists. 

"  With  regard  to  the  moment  from  which  goods  must  be  considered 
to  acquire  and  retain  the  enemy  character  of  their  owner,  the  text 
has  been  mspired  by  the  same  spirit  of  equity  as  governed  the  con- 
vention  of  The  Hague,  relative  to  the  status  of  merchant  vessels  on 
the  outbreak  of  hostilities,  and  by  the  same  desire  to  protect  mercan- 
tile operations  undertaken  in  the  security  of  a  time  of  peace.  It  is 
only  when  the  transfer  takes  place  after  the  outbreak  of  hostilities 
that  it  is,  so  far  as  the  loss  of  enemy  character  is  concerned,  inopera- 
tive until  the  arrival  of  the  goods  in  question.  The  date  which  is 
taken  into  consideration  here  is  that  of  the  transfer,  and  not  of  the 
departure  of  the  vessel.  For,  while  the  vessel  which  started  before 
the  war  began,  and  remains,  perhaps,  unaware  of  the  outbreak  of 
hostilities,  may  enjoy  on  this  account  some  degree  of  exemption,  the 
goods  may  nevertheless  possess  enemy  character;  the  enemy  owner 
of  these  goods  is  in  a  position  to  be  aware  of  the  state  of  war,  and  it 
is  for  that  very  reason  that  he  is  likely  to  seek  to  evade  its  conse- 
quences. 

"  It  was,  however,  thought  right  to  add  what  is,  if  not  a  limitation, 
at  least  n  complement  agreed  to  be  necessary.  In  a  great  number  of 
countries  an  impaid  vendor  has,  in  the  event  of  the  bankruptcy  of 
the  buyer,  a  recognized  legal  right  to  recover  the  goods  which  nave 
already  become  the  property  of  the  buyer  but  not  yet  reached  him 
(stoppage  in  transitu).  In  such  a  case  the  sale  is  canceled,  and,  in 
consequence  of  the  recovery,  the  vendor  obtains  the  goods  again  and 
is  not  deemed  ever  to  have  ceased  to  be  the  owner.  This  right  gives 
to  neutral  commerce,  in  the  case  of  a  genuine  bankruptcy,  a  protec- 
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tion  too  valuable  to  be  sacrificed,  and  the  second  paragraph  of  article 
60  is  intended  to  preserve  it."  » 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"Art.  51.  *  *  *  Enemy  goods  found  on  board  an  enemy  ship 
retain  their  enemy  character  until  they  reach  their  destination,  not- 
withstanding any  transfer  effected  after  the  outbreak  of  hostilities 
while  the  goods  are  being  forwarded. 

"  If,  however,  prior  to  the  capture,  a  former  neutral  owner  exer- 
cises, on  the  bankruptcy  of  an  existing  enemy  owner,  a  recognized 
legal  right  to  recover  the  goods,  they  retain  their  neutral  character." 

Institute  (1913),  p.  187. 

"  Property  which  has  a  hostile  character  at  the  commencement  of 
the  voyage  cannot  change  that  character  by  assignment,  while  it  is 
in  transitu^  so  as  to  protect  it  from  capture.  This  would  lead  to 
fraudulent  contrivances  to  protect  the  property  from  capture,  by 
colorable  assignments  to  neutrals.  But  if  a  shipment  be  made  in 
peace,  and  not  in  expectation  of  war,  and  the  contract  lays  the  risk 
of  the  shipment  on  the  neutral  consignor,  the  legal  property  will 
remain  to  the  end  of  the  voyage  in  the  consignor.  During  peace,  a 
transfer  in  transitu  may  be  made;  but  when  war  is  existing  or  im- 
pending, the  belligerent  rule  applies,  and  the  ownership  of  the  prop- 
erty is  deemed  to  continue  as  it  was  at  the  time  of  the  shipment  until 
actual  delivery.  This  illegality  of  transfer,  during  or  in  contempla- 
tion of  war,  is  for  the  sake  of  the  belligerent  right,  and  to  prevent 
Secret  transiers  from  the  enemy  to  neutrals,  in  fraud  of  that  right, 
and  upon  conditions  and  reservations  which  it  might  be  impossible 
to  detect.  So  property  shipped  from  a  neutral  to  the  enemy's  country, 
under  a  contract  to  become  the  property  of  the  enemy  on  arrival,  may 
be  taken  in  transitu  as  enemy^  property;  for  capture  is  considered 
as  delivery.  The  captor,  by  the  rights  of  war,  stands  in  the  place  of 
the  enemy.  The  prize  courts  will  not  allow  a  neutral  and  belligerent, 
by  a  special  agreement,  to  change  the  ordinary  rule  of  peace,  by 
which  goods  ordered  and  delivered  to  the  master  are  considered  as 
delivered  to  the  consignee.  All  such  agreements,  though  valid  in 
time  of  peace,  are  in  time  of  war,  or  in  peace,  if  made  in  contempla- 
tion of  war,  and  with  intent  to  protect  from  capture,  held  to  be  con- 
structively fraudulent ;  and  if  they  could  operate,  they  would  go  to 
cover  all  belligerent  property,  while  passing  between  a  belligerent 
and  a  neutral  country,  since  the  risk  of  capt^ire  would  be  laid  alter- 
nately on  the  consignor  or  consignee,  as  the  neutral  factor  should 
happen  to  stand  in  the  one  or  the  other  of  those  relations.  These 
principles  of  the  English  admiralty  have  been  explicitly  recognized 
and  acted  upon  by  the  prize  courts  in  this  country.  The  great  prin- 
ciples of  national  law  were  held  to  require,  that,  in  war,  en!emy'>s» 
property  should  not  change  its  hostile  character,  in  transitu;  and  that 
no  secret  liens,  no  future  elections,  no  private  contracts  looking  to 
future  events,  should  be  able  to  cover  private  property  while  sailing 
on  th6  ocean.  Captors  disregard  all  equitable  liens  on  enemy '^  prop- 
erty, and  lay  their  hands  on  the  gross  tangible  property,  and  rely  on 
the  simple  title  in  the  name  and  possession  of  the  enemy.  If  they 
were  to  open  the  door  to  equitable  claims;  there  would  be  no  end  to 
discussion  and  imposition,  and  the  simplicity  and  celerity  of  pro- 
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ceedings  in  prize  courts  would  be  lost.  All  reservation  of  risk  to  the 
neutral  consignors,  in  order  to  protect  belligerent  consignees,  are 
held  to  be  fraudulent;  and  these  numeroua  and  strict  riues  of  the 
maritime  jurisprudence  of  the  prize  courts  are  intended  to  uphold  the 
rights  of  lawful  maritime  capture,  and  to  prevent  frauds,  and  to 
preserve  candor  and  good  faith  in  the  intercourse  between  belliger- 
ents and  neutrals.  The  modem  cases  contain  numerous  and  striking 
instances  of  the  acuteness  of  the  captors  in  tracking  out  deceit,  and 
of  the  dexterity  of  the  claimants  in  eluding  investigation." 

Kent,  vol.  1,  pp.  95-97. 

Actual  delivery,  however,  "  terminates  the  transitus,  so  far  as  lia- 
bility to  capture  is  concerned."  The  Baltica^  11  Moore  P.  C.  141, 
Baltazzi  v.  Ryder,  12  id.  168,  The  Punaghia  Rhomba^  12  id.  188 ;  Kent, 
Vol.  I,  95,  Note  1. 

The  common  law  doctrine  of  the  right  of  stoppage  in  transitu  in 
time  of  peace  is  abrogated  in  time  of  war.  It  is  "  the  general  and 
well  settled  rule  of  the  English  admiralty,  that,  in  time  of  war,  the 
national  character  of  property  cannot  be  changed  by  a  transfer  to 
a  neutral  during  the  transportation.  That  which  was  enemy's  prop- 
erty at  the  commencement  of  the  voyage,  remains  liable  to  capture, 
until  its  arrival  at  the  port  of  destination.  Nor,  is. the  application 
of  the  rule  confined  to  a  transfer  in  actual  war.  If  it  appear  that 
the  immediate  motive  of  the  transfer,  although  made  m  time  of 
peace,  was  the  expectation  of  war,  and  that  this  fact  was  known  to 
the  purchaser,  the  contract  is  held  to  be  equally  invalid,  as  against 
the  belligerent  whose  right  of  capture  was  meant  to  be  evaded. 
•  These  rights,  however,'  says  Mr.  Duer, '  are  an  apparent  difference 
in  the  mode  of  applying  the  rule  in  these  cases.  In  the  latter,  posi- 
tive evidence  of  the  intentions  of  the  parties  is  plainly  required ;  but. 
in  the  first,  the  fact  of  a  transfer  is  regarded  as  conclusive  proof  oi 
the  intended  fraud.'  This  doctrine  seems  to  have  been  adopted  in 
its  full  extent,  by  the  supreme  court  of  the  United  States.  The  rult) 
of  admiralty,  in  these  and  other  cases  which  we  have  mentioned,  is 
different  from  that  of  common  law,  and  its  vindication  is  rested  on 
the  ground  that  its  adoption  is  necessary  to  the  prevention  of  fraud. 
A  change  in  the  national  character  of  -the  owner,  during  the  voyage, 
is  not  allowed  to  change  the  hostile  character  of  property  in  transitu. 
If  he  was  an  enemy  at  the  commencement  of  the  voyage,  the  prop- 
erty is  condemned,  notwithstanding  he  may  have  become  a  subject 
of  the  capturing  power  previous  to  the  capture.  A  Dutch  ship, 
owned  and  claimed  by  merchants  residing  at  the  Cape  of  Good  Hope, 
was  captured  on  a  voyage  from  Batavia  to  Holland,  nearly  two 
months  after  the  inhabitants  of  Good  Hope,  under  the  capitulation, 
had  sworn  allegiance  to  the  British  crown,  and  had  become  British 
subjects.  Their  ship  was  condemned,  on  the  sole  ground  that,  '  hav- 
ing sailed  as  a  Dutch  ship,  her  character  during  the  voyage  could 
not  be  changed.'  The  propriety  of  this  decision  has  been  seriously 
questioned.  Although  the  character  of  property  is  not  permitted 
to  be  varied  in  transitu^  from  hostile  to  friendly,  or  neutral,  so  as  to 
exempt  it  from  capture  and  confiscation,  nevertheless,  if  it  be  neutral 
or  friendly  at  the  commencement  of  the  voyage,  its  character  may  be 
so  effectually  altered  before  its  termination  as  to  ensure  its  con- 
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demnation.  As  a  general  rule,  no  matter  what  its  character  at  the 
commencement  of  the  voyage,  if  its  owner  is  an  enemy  at  the  time 
of  the  capture,  the  seizure  is  lawful  and  confiscation  a  necessary 
consequence.  Its  fate  is  determined  by  the  real  or  constructive  char- 
acter of  its  ownership  at  the  time  of  seizure;  by  its  real  character, 
if  hostile  at  the  time  of  capture,  and  by  its  constructive  character,  if 
neutral  or  friendly  when  seized,  but  hostile  at  the  commencement  of 
the  voyage.  The  rights  of  the  captors  are  vested  at  the  time  of  the 
seizure,  and  cannot  be  divested  by  any  subsequent  change  in  the 
national  character  of  the  owner.  Previous  to  adjudication,  the  owner 
may  have  become  a  neutral,  an  ally,  or  a  subject,  but  in  neither  ca- 
pacity can  he  claim  exemption  from  confiscation  of  property  seized 
while  he  was  an  enemy.  Nor,  to  warrant  a  condemnation,  is  it  in  all 
cases  necessary  that  the  owner  should  be  an  actual  enemy  at  the  time 
of  capture.  If  the  seizure  is  provisionally  made  in  contemplation  of 
hostilities,  a  subsequent  declaration  of  war  has  a  retroactive  effect, 
converting  the  neutral  or  friendly  owner  into  a  public  enemy,  and 
the  precautionary  seizure  into  an  act  of  war.  The  seizure  is  at  first 
regarded  as  provisional,  or  rather  an  act  of  an  equivocal  char- 
acter, to  be  determined  by  subsequent  events.  If,  in  the  language  of 
Sir  Wm.  Scott,  the  dispute  terminates  in  a  reconciliation,  the  seizure 
is  regarded  as  a  mere  civil  embargo ;  but  if  war  follow,  it  impresses 
upon  the  original  seizure  a  direct  hostile  character.  But  this  par- 
ticular poinit  has  been  discussed  in  another  chapter.  (Duer,  on  In- 
surance, vol.  1,  pp.  441-444;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  18. 
sec.  342;  Chitty  Com.  Law,  vol.  1,  pp.  60,  61;  Phillimore,  on  Int. 
Law,  vol.  3,  sec.  21 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  sec.  4;  The 
Bodes  Lust^  5  Eob.  Rep.,  pp.  233-250;  The  Diana^  5  Eob.  Eep.,  pi 
60;  Wildman,  Int.  Law,  vol.  2,  pp.  101, 102.)" 

HaUeck,  pp.  481-483. 

Ownership  of  Goods  in  Transit. 

"  The  general  rule  of  law,  both  international  and  civil,  or  com- 
mon, is,  that  goods  in  the  course  of  transportation  from  one  place 
to  another,  if  they  are  shipped  on  account  and  at  the  risk  of  the 
consignee,  in  consequence  oi  a  prior  order  or  purchase,  are  con- 
sidered as  his  goods  during  the  voyage.  The  master  of  a  ship,  who 
receives  goods,  that,  by.  the  bill  of  lading,  are  expressed  to  be,  and, 
in  fact,  are,  snipped  on  account  of  the  consignee,  becomes,  by  the 
very  act,  the  agent  of  that  consignee,  so  that  the  delivery  to  him  has 
the  same  effect  in  vesting  the  property,  as  a  delivery  to  his  prin- 
cipal. Hence,  goods  in  transitu  from  a  neutral  country  to  a  bellig- 
erent, if  they  are  to  be  delivered  te,  and  to  become  the  property  of  a 
belligerent  immediately  on  their  arrival^  are  considered  as  his  goods 
during  the  voyage,  in  itinere^  and  subject  to  capture  and  confisca- 
tion. This  general  rule,  as  to  the  effect  of  a  deliver}^  of  goods,  to  the 
master,  for  a  foreign  purchaser,  may,  both  by  the  civil  and  common 
law,  be  varied  by  an  express  stipulation  between  the  parties,  or  by 
the  usage  of  a  particular  trade.  If  the  parties  agree  that  the  pay- 
ment for  the  goods  shall  be  contingent  upon  their  actual  delivery  at 
the  foreign  port,  the  whole  risk  of  the  voyage  being  cast  upon  the 
shipper,  and  the  contract  of  sale,  until  a  delivery,  being  incomplete 
and  executory,  the  goods,  during  the  voyage,  in  judgment  of  law, 
remain  the  property  of  the  shipper.    So,  if  the  prevailmg  usage  of  a 
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.particular  trade  casts  the  risk  upon  the  consignor,  the  delivery  to  the 
master  is  not  regarded,  in  law,  as  a  delivery  to  the  consignee;  for 
such  a  usage  presupposes  the  general  agreement  of  the  merchants 
engaged  in  the  trade  to  which  it  refers.  But  neither  of  these  excep- 
tions to  the  general  rule,  that  the  delivery  to  the  master,  as  the  agent 
of  the  consignee,  is  a  delivery  to  the  principal,  is  admitted  in  courts 
of  prize,  for  the  very  conclusive  reason,  that,  to  permit  goods,  in 
time  of  war,  to  be  considered  the  property  of  the  neutral  consignor, 
instead  of  the  enemy  consignee,  merely  on  the  ground  that  the 
former  had  assumed  the  risk  of  transportation,  would  at  once  put 
an  end  to  captures  of  enemy's  property  on  the  high  seas.  On  every 
contemplation  of  a  war,  m  the  consignments  of  goods  from  neu- 
tral ports  to  an  enemy's  country,  the  risk  of  transportation  would  be 
laid  on  the  consignor,  and  the  right  of  capture  would  be  completely 
frustrated.  Hence,  says  Sir  William  Scott,  that  part  of  the  contract 
laying  the  risk  of  transportation,  in  time  of  war,  upon  the  neutral 
consignor,  is  invalid ;  or  rather,  as  the  captor  has  all  tne  rights  which 
belong  to  the  enemy,  his  taking  possession  is  considered  equivalent 
to  an  actual  delivery  to  the  enemy  consignee.  The  foregoing  rule  of 
the  prize  courts  of  England,  that  property  consigned  to,  and  to  be- 
come the  property  of  an  enemy,  upon  arrival,  cannot  be  protected 
by  the  neutrality  of  the  shipper,  has  been  explicitly  recognized  and 
acted  upon  by  tne. prize  courts  of  the  United  States,  and  approved 
by  American  writers  of  the  highest  authority.    No  case  directly  in 

Eoint  has  yet  been  decided  by  the  supreme  court  of  the  United  States, 
ut  the  doctrine  has  been  aflSrmed  in  analagous  cases,  resting  sub- 
stantially on  the  same  grounds ;  and  Mr.  Justice  Story,  in  the  United 
States  circuit  court,  says,  '  that  in  time  of  war,  property  shall  not 
be  permitted  to  change  character  in  its  transit,  nor  shall  property 
consigned  to  become  the  property  of  an  enemy  upon  its  arrival,  be 
protected  by  the  neutrality  oi  the  shipper.  Such  contracts,  however 
valid  in  time  of  peace,  are  considered,  if  made  in  war,  or  in  contem- 
plation of  war,  as  infringements  of  belligerent  rights,  and  calcu- 
lated to  introduce  the  grossest  frauds.  In  fact,  if  they  could  pre- 
vail, not  a  single  bale  of  enemy's  goods  would  ever  be  found  upon 
the  ocean.'  Chancellor  Kent,  in  his  commentaries,  says,  that '  prop- 
erty shipped  from  a  neutral  to  the  enemy's  country,  under  a  contract 
to  become  the  property  of  the  enemy  on  arrival,  may  be  taken,  in 
transitu^  as  enemy^s  property ;  for  capture  is  considered  as  delivery. 
The  captor,  by  the  rights  of  war,  stands  in  the  place  of  the  enemy. 
The  prize  courts  will  not  allow  the  neutral  and  belligerent,  bjr  a 
special  agreement,  to  change  the  ordinary  rule  of  peace,  by  which 
goods  ordered  and  delivered  to  the  master,  are  considered  as  deliv- 
ered to  the  consignee.  All  such  agreements  are  held  to  be  consti- 
tutionally fraudulent,  and,  if  they  would  operate,  they  would  go  to 
cover  all  belligerent  property  while  passing  between  a  belligerent 
and  a  neutral  country ;  since  the  risk  of  capture  would  be  laid  alter- 
nately on  the  consignor  or  consignee,  as  the  neutral  factor  should 
happen  to  stand  in  one  or  other  of  these  relations.'  A  contrary  doc- 
trine has  been  held  by  the  courts  of  the  state  of  New  York,  but  as 
the  decisions  of  state  courts  are  not  of  authority  in  questions  of 
prize,  the  rule,  as  decided  by  Justice  Story,  must  be  regarded  as 
established  in  the  United  States.    *     *     * 
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"This  rule  is  not  confined  to  cases  where  the  contract  and  ship-, 
ment  are  made  in  time  of  actual  war.  If  they  are  made  in  time  of 
peace,  but  in  contemplation  of  war,  and  with  the  manifest  intention 
of  protecting  the  property  from  hostile  capture,  they  are  equally 
a  fraud  upon  the  belligerent  power  to  which  the-  right  of  capture 
belongs ;  and  the  reasons  for  the  rule  of  the  prize  courts,  in  cases  of 
contract  made  in  time  of  actual  war,  given  by  Sir  William  Scott  and 
Justice  Story,  in  their  decisions,  and  by  Chancellor  Kent,  in  his  com- 
mentaries, are  equally  applicable  to  contracts  made  in  time  of  peace, 
but  in  contemplation  of  war.  We  do  not,  however,  find  any  deci- 
sion directly  on  this  point;  but  the  view  of  this  question  taten  by 
Mr.  Duer  seems  to  be  fully  sustained  by  the  reasoning  of  the  courts 
in  the  cases  to  which  reference  is  made  in  the  foregoing  paragraph. 
If  goods  contracted  for,  and  shipped  in  time  of  actual  war,  are 
liable  to  capture  on  the  ground  of  fraud  upon  the  rights  of  a  bel- 
ligerent, assuredly  the  same  rule  would,  for  the  same  reason,  apply 
to  the  same  transactions  made  with  the  same  intention,  in  contem- 
plation of  war.     *     *     * 

"And  if  the  contract  is  made  during  a  peace,  and  not  in  contem- 
plation of  war,  but  the  shipment  be  made  after  hostilities  have  com- 
menced, and  with  a  knowledge  of  the  war,  the  private  agreement 
of  the  parties,  by  which  the  neutral  consignor  assumes  the  risk  of 
delivery,  will  not  be  permitted  to  affect  the  rights  of  the  capturing 
belligerent.  For  it  was  the  duty  of  the  consignor,  and  within  his 
power,  in  this  case,  equally  as  in  the  former,  to  ^ard  himself  from  a 
contingent  loss  arising  from  capture,  by  requirmg  a  proper  security 
from  the  consignee.  Without  such  security,  he  was  not  bound  to 
make  the  shipment  at  all,  since,  as  the  contract  was  not  made  in 
expectation  of  a  war,  so  material  a  change  in  its  risks,  as  contem^ 
plated  by  the  parties  in  making  the  contract,  would  absolve  him 
from  its  execution.     *     *     * 

"  But  where  the  shipment  of  the  goods,  as  well  as  the  contract, 
laying  the  risk  on  the  neutral  consignor,  are  both  made  in  time  of 
peace,  and  not  in  contemplation  of  war,  the  legal  ownership  whieli 
was  in  the  consignor,  at  the  inception  of  the  voyage,  remains  in 
him  until  its  termination.  The  property  of  the  consignor  is  not  di- 
vested in  favor  of  a  belligerent,  by  the  breaking  out  of  the  war, 
before  the  arrival  of  the  goods,  by  which  the  foreign  consignee  be- 
comes an  enemy.  The  same  rule  applies  where  the  consignor,  at 
whose  risk  the  shipment  was  made,  is  a  subject  of  the  belligerent 
captor,  the  reason  of  the  exemption  being  equally  applicable  to  his 
case.  Again,  if  the  contract  and  shipment  be  made  in  time  of  peace, 
and  not  in  contemplation  of  war,  and  the  risk  be  laid  on  the  neutral 
consignee,  the  property  being  in  the  consignee,  not  only  by  the  rules 
of  the  civil  and  common  law,  but  also  by  the  law  of  nations,  the  goods 
are  exempt  from  capture.  So,  also,  if  the  consignee  be  a  subject  of 
the  belligerent  captor,  for  the  delivery  to  the  carrier  is  regarded  as 
the  delivery  to  the  consignee,  and  the  goods  are  neither  enemy's 
goods,  nor  goods  in  unlawful  trade  with  the  enemy.  Both  the  con- 
tract and  shipment  were  lawfully  made,  and  no  rule  of  war  being 
violated  by  the  subject  in  acquiring  the  ownership  of  the  property, 
or  in  their  removal  from  the  country,  then  friendly  but  now  hostile, 
the  character  of  the  goods  is  not  changed  during  the  voyage,  aiid 
they  are,  therefore,  not  liable  to  condemnation.     *     *     * 
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"And,  again,  where  the  goods  are  shipped  by  an  enemy  consignor, 
during  the  war,  and  under  a  prior  sale,  or  an  unconditional  con- 
tract of  sale,  the  property  so  shipped  vests  absolutely  in  the  neutral 
consignee,  by  delivery  to  the  ma^er,  and,  if  otherwise  innocent,  and 
the  title  remains  unchanged,  it  is  exempted  from  capture  during  the 
voyage.  The  reason  is  obvious:  the  neutral  violates  no  duties 
toward  one  belligerent  by  trade,  otherwise  lawful,  with  the  opposing 
belligerent;  and  the  only  question  is  that  of  ownership,  which,  by 
the  suppo^tion,  is  in  the  neutral  consignee.  But,  as  a  neutral  cover 
is  the  common  device  by  which  belligerent  interests  are  sought  to 
be  protected,  shipments  of  this  character  are  watched  with  peculiar 
jealousy,  and  the  clearest  evidence  of  ownership  in  the  consignee  is 
not  unreasonably  required.  'It  is  not  sufficient,'  says  Mr.  Duer, 
*  to  establish  the  title,  that  the  bills  of  lading  and  the  invoice  are  in 
the  name  of  the  consignee,  and  express  the  shipment  to  be  made  on 
his  account  and  risk;  for  these  documents  are  indispensable  to  give 
even  the  appearcmce  of  neutral  ownership.  It  must  be  shown  by 
what  means  the  title  was  acquired.  If  it  is  alleged  that  the  goods 
had  been  paid  for,  the  payment  must  be  proved.  If  the  goods  are 
claimed  under  a  contract  of  sale,  containing  provisions  for  future 
payment,  or  under  an  order  for  their  shipment,  the  contract,  or 
order,  must  be  produced,  and  must  appear  to  be  absolute  and  uncon- 
ditional, so  as  to  bind  the  consignee  positively  to  the  acceptance  of 
the  goods,  and  to  take  from  the  consignor  any  right  or  power  to 
reclaim  them,  (unless  in  the  sole  event  of  the  insolvency  of  the  con- 
signee,) previous  to  their  arrival.  If  any  election  is  ^ven  to  the 
consignee,  or  any  power  of  direction  or  control  is  retained  by  the 
consignor,  the  g^s  continue/in  the  judgment  of  law,  the  property 
of  the  consi^or,  and,  as  such,  are  liable  to  capture  during  the 
voyage.'  This  doctrine  has  been  clearly  established  by  the  British 
courts  of  admiralty,  and  affirmed  by  the  supreme  court  of  the  United 
States.  It  may  be  well  to  illustrate  this  doctrine  by  particular  cases. 
Thus,  where  an  American  merchant  had  ordered  certain  goods  from 
Holland,  then  at  war  with  England,  and  the  Dutch  merchant,  in- 
stead of  sending  the  goods  to  him  directly,  shipped  them  on  his  own 
account  to  a  third  person,  and  directed  his  correspondent  not  to 
deliver  over  the  bill  of  lading  unless  payment  was  provided  for  ift 
a  satisfactory  manner,  it  was  held  that  the  goods,  which  were  cap- 
tured on  the  voyage,  remained  the  property  of  the  consignor,  and  as 
such  were  liable  to  condemnation.  So,  where  the  goods  were  shipped 
under  a  positive  order  from  the  claimant,  but  the  shippers,  witii  a 
view  to  their  own  security,  had  the  bill  of  lading  altered  so  as  to 
be  transferable  to  their  own  order.  Sir.  William  Scott  held  that 
the  goods,  being  still  under  the  dominion  of  the  shipper,  and  sub- 
ject to  his  control,  the  ownership  was  not  legally  changed,  and  upon 
this  ground  condemned  the  cargo  as  the  property  of  the  enemy  ship- 
per.   *     ♦     * 

"  The  same  considerations  apply  where  the  shipment  is  made  in 
time  of  peace  by  a  neutral  consignor  who  becomes  an  enemy  before 
the  completion  of  the  voyage,  although  there  does  not,  perhaps,  exist 
the  same  grounds  of  suspicion  as  when  the  consignor  is  an  enemy 
at  the  time  of  shipment.  Nevertheless,  the  courts,  even  in  this  case, 
require  the  clearest  evidence  of  neutral  ownership.  This  is  illus- 
trated by  the  case  of  TJie  Frances,^    Shortly  previous  to  the  break- 

1 9  Cranch,  188. 
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ing  out  of  the  war  between  Great  Britain  and  the  United  States,  in 
1812,  a  merchant  of  Glasgow  shipped  several  bales  of  goods  to  cer- 
tain merchants  in  New  York,  and  both  the  bill  of  lading  and  the 
invoice  were  in  the  names  of  the  latter,  and  expressed  the  shipment 
to  be  on  their  dccount  and  risk.  It  appeared,  however,  by  a  letter 
found  on  board,  that  the  consignor,  in  making  the  shipment,  had 
exceeded  the  order,  so  that  the  consignees  were  in  effect  released  from 
any  obligation  to  accept  the  goods,  and  by  this  letter  he  gave  them 
an  election  to  take  tne  whole  of  the  shipment,  or  none,  as  they 
pleased.  The  goods  were  captured  on  the  voyage,  after  war  had 
been  declared,  by  an  American  privateer,  and  were  condemned  as 
enemy's  property.  In  another  case  of  the  same  kind,  during  the 
same  war,  the  bill  of  lading  expressed  the  goods  to  be  shipped  by  a 
house  in  Liverpool,  unto  and  on  acqount  of  certain  merchants  in 
New  York,  and  the  invoice,  signed  by  a  manufacturer  in  Manchester, 
described  the  goods  to  be  consigned  to  the  claimants,  but  did  not 
specify  on  whose  acccmrit  and  risk.  And  in  a  letter  to  the  consi^ees 
enclosing  the  invoice,  he  said  'the  goods  are  to  be  sold  on  joint 
account,  or  on  mine  alone.'  The  goods  were  accordingly  condemned 
as  the  property  of  the  shipper.    *     *     ♦ 

"Where  goods  are  shipped  by  an  enemy  consignor  to  a  neutral 
consignee,  not  under  a  prior  order,  but  with  the  expectation  that 
they  will  be  received  on  the  terms  proposed,  if  they  are  in  fact 
accepted  by  the  consignee  previous  to  the  capture,  it  was  held,  by 
Sir  William  Scott,  that  his  acceptance  vests  and  perfects  his  title, 
and  that,  upon  proof  of  the  fact,  the  property  will  be  restored. 
To  exempt  the  property  from  capture,  however,  the  acceptance 
must  be  absolute  and  unconditional.  The  transaction  is  then  con- 
strued in  the  same  manner  as  if  the  goods  had  been  originally 
shipped  on  his  account  and  at  his  risk.  The  same  point  had  pre- 
viously been  raised  in  the  supreme  court  of  the  United  States,  but 
as  the  acceptance  in  the  case  decided  was  partial  and  conditional, 
the  court  expressly  declined  to  consider  what  would  have  been  the 
effect  had  the  acceptance  been  absolute.     *     *     * 

"  Every  consi^or,  not  only  at  common  law,  but  by  a  rule  of  the 
general  mercantile  law,  has,  m  certain  cases,  a  control  over  the  ship- 
fnent,  which  is  technically  called  a  right  of  stoppage  m  transitu; 
that  is,  a  right  to  countermand  the  bill  of  lading,  and  repossess 
himself  of  the  goods,  at  any  time  after  their  shipment  and  before 
their  arrival  at  their  destined  port.  The  only  case  in  which  this 
right  of  stoppage  in  transitu  can  be  legally  exercised,  under  the  laws 
of  war,  is,  in  the  expectation,  confirmed  by  the  event,  of  the  insol- 
vency of  the  consignee.  If  the  consignee,  previous  to  the  arrival  of 
the  goods,  communicate  to  the  consignor  his  determination  not  to 
receive  or  pay  for  the  goods,  these  facts  are  deemed  equivalent  to 
actual  insolvency.  But  a  revocation  of  the  consignment,  from  fears 
of  the  insolvency  of  the  consignee,  which  are  not  confirmed  by  the 
event,  is  not  deemed  sufficient  to  change  the  ownership.  The  effect 
of  this  right,  when  duly  exercised,  is  to  save  the  property  from  its 
liability  to  capture,  where  the  consi^ment  is  made  from  a  neutral 
to  an  enemy;  and  to  incur  that  liability,  where  the  consignment  is 
made  from  an  enemy  to  a  neutral.    ♦     ♦    *  " 

Halleck,  pp.  474-481. 
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Sales  in  Transit — Special  Agreements  as  to  Ownership. 

"As  a  general  rule  a  neutral  has  a  right  to  carry  on  such  trade  as 
he  may  cnoose  with  a  belligerent.  But  the  usages  of  war  imply  the 
assumption  that  the  exercise  of  this  right  is  subjected  to  the  con- 
dition that  the  trade  of  the  neutral  shall  not  be  such  as  to  help  the 
belligerent  in  prosecuting  his  own  operations,  or  in  escaping  from 
the  effects  of  those  of  his  enemy.  When  neutral  commerce  produces 
this  result  the  belligerent  who  suffers  from  the  trade  is  allowed  to 
put  it  under  such  restraint  as  may  be  necessary  to  secure  his  freedom 
of  action.  Hence,  as  private  property  is  liable  to  capture  at  sea,  and 
as  an  unlimited  right  of  transfer  from  belligerent  to  neutral  owners, 
irrespectively  of  time  or  place,  might  evidently  be  used  as  a  means  of 
preserving  belligerent  property  from  confiscation,  a  belligerent  may 
refuse  to  recognise  any  transfers  of  property  which  seem  to  him  to 
be  made  with  fraudulent  intent ;  and  as  a  matter  of  fact  sales  of  such 
property  as  is  liable  to  capture  at  sea  are  not  indiscriminatelv  per- 
mitted."   *     *     * 

*'  By  English  and  American  custom  all  sales  during  war  of 
property  in  transitu  are  bad,  unless  the  transferee  has  actually  taken 
possession,  the  probability  that  they  are  fraudulently  intended  being 
thought  to  be  so  high  as  to  amount  to  a  practical  certainty;  in  the 
words  of  Lord  Stowell, '  if  such  a  rule  did  not  exist,  all  goods  shipped 
in  the  enemy's  country  would  be  protected  by  transfers  which  it 
would  be  impossible  to  detect.'  ^ 

''^  Transfer  in  transitu  being  legitimate  in  time  of  peace,  transfers 
effected  up  to  the  actual  outbreak  of  war  are  prima  facie  valid ;  where 
however  it  appears  from  the  circumstances  or  the  case  that  the  vendor 
has  sold,  to  the  knowledge  of  the  purchaser,  in  contemplation  of  war 
the  contract  is  invalidated,  notwithstanding  that  the  purchaser  may 
have  been  in  no  way  influenced  in  buying  by  a  wish  to  assist  the 
vendor.  The  transaction  is  held  to  be  in  principle  the  same  as  a 
transfer  in  transitu  effected  during  the  progress  of  war.  *  The  nature 
of  both  contracts,'  says  Lord  Stowell,  *  is  identically  the  same,  being 
equally  to  protect  the  property  from  capture  in  war,  not  indeed  in 
either  case  irom  capture  at  the  present  moment,  but  from  the  danger 
of  capture  when  it  is  likely  to  occur..  The  object  is  the  same  in  both 
instances,  to  afford  a  guarantee  against  the  same  crisis.  In  other 
words,  both  are  done  for  the  purpose  of  eluding  a  belligerent  right, 
either  present  or  expected.  Both  contracts  are  framed  with  the  same 
animo  fraudandi^  and  are  in  my  opinion  justly  subject  to  the  same 
rule.' 2 

"  It  is  the  general  rule  that  a  consignor,  on  delivering  goods  or- 
dered to  the  master  of  a  ship,  delivers  them  to  him  as  the  agent  of 
the  consignee,  so  that  the  property  in  them  is  vested  in  the  latter 
from  the  moment  of  such  delivery.  In  time  of  peace  this  rule  may 
be  departed  from  by  special  agreement,  or  may  be  changed  by  the 
custom  of  a  particular  trade,  so  that  the  property  in  the  goods  may 
remain  in  the  consignor  until  their  arrivlal  m  the  port  of  the  con^ 
signee  and  actual  delivery  to  him.  In  time  of  war,  however,  the 
English  and  American  courts,  keenly  alive  to  the  opening  which 
would  be  given  to  fraud  by  allowing  special  agreements  to  m  made, 
refuse  to  recognise  them,  as  between  a  neutral  consignor  and  an  enemy 

iThe  Vrow  Margaretha,  \  Rob.,  336.  *Jan  Frederick,  5  Rob.,  128. 


160  LAWS  OF   MARITIME  WAKFABB, 

consignee,  whether  they  have  been  concluded  during  the  progress 
of  hostilities  or  in  contemplation  of  them;  and  the  breadth  with 
which  it  is  stated  by  Mr.  Justice  Story  that  in  time  of  war  '  property 
consigned  to  become  the  property  of  an  enemy  upon  its  arrival  shall 
not  be  permitted  to  be  protected  by  the  neutrality  of  the  shipper.'^ 
may  give  rise  to  a  doubt  whether  proof  of  a  custom  of  trade  varying 
from  the  common  rule  would  be  aomitted  to  prevent  property  shipped 
by  a  neutral  to  an  enemy  on  the  conditions  of  the  custom  from  being 
confiscated.  When  the  consignor  is  an  enemy,  as  an  attempt  to 
disguise  the  true  character  of  property  would  take  the  form,  not  of 
siting  up  a  fictitious  contract,  but  of  hiding  the  e:sistence  of  a  real 
one,  evidence  is  required  that  the  consignee  is  as  a  matter  of  fact 
the  owner.  It  must  appear  that  he  is  bound  absolutely  to  accept  the 
goods,  and  that,  except  in  the  case  of  his  insolvency,  the  cMisignor 
has  no  power  to  reclaim  them.  French  practice  seems  to  be  differ- 
ent." 

HaU,  pp.  524-528. 

"  The  subject  of  the  transfer  of  enemy  goods  on  enemjr  veesels  must 
likewise  be  considered  as  forming  part  ot  the  larger  subject  of  enemy 
character,  for  the  question  is  here  also  whether  such  a  transfer  divests 
these  goods  of  their  enemy  character.  And  concerning  this  question 
there  was  likewise  no  unanimous  practice  in  existence  among  the 
maritime  States  before  the  agreement  on  the  Declaration  of  London. 
British  and  American  practice  refused  to  recognise  a  sale  in  transitu 
under  any  circumstances  or  conditions,  if  the  vessel  concerned  was 
captured  before  the  neutral  buyer  had  actually  taken  possession  of 
the  transferred  goods.  On  the  other  hand,  French  practice  recog- 
nised such  a  sale  in  transitu^  provided  it  could  be  proved  that  the 
transaction  was  made  hona  -fide, 

"The  Declaration  of  London  now  stipulates,  by  article  60,  that 
enemy  goods  on  board  an  enemy  vessel  r^iain  their  enemy  character 
until  they  reach  their  destination,  notwithstanding  any  transfer  ef- 
fected after  the  outbreak  of  hostilities  while  the  goSds  are  in  transitu. 
Hence  if  such  enemy  vessel  is  captured  before  having  reached  her 
destination,  goods  consigned  to,  enemy  subjects  may  b&  confiscated, 
although  they  have  been  sold  in  transitu  to  subjects  of  neutral  States. 
A  special  rule  is  provided  for  the  case  of  the  enemy  consignee  of 
goods  on  board  an  enemy  vessel  becoming  bankrupt  while  the  goods 
are  in  transitu.  In  a  number  of  countries  an  unpaid  vendor  has, 
in  the  event  of  the  bankruptcy  of  the  buyer,  a  recognised  legal  right 
to  recover  such  goods  as  have  already  become  the  property  of  the 
buyer,  but  have  not  yet  reached  him  (right  of  stoppage  in  transitu). 
For  this  reason,  article  60  of  the  Declaration  stipulates  in  the  second 
paragraph,  that  if ,  prior  to  the  capture,  the  neutral  consignor  exer- 
cises, on  the  bankruptcy  of  the  enemy  consignee,  his  right  of  stop- 
page in  transitu^  the  goods  regain  their  neutral  character  and  may 
not  therefore  be  confiscated." 
Oppenheim,  vol.  2,  pp.  119,  120. 

The  English  rule  in  regard  to  stoppage  in  transitu  is  set  forth  in 
the  foUowmg  excerpts  "  from  the  judgment  delivered  by  Lord  Kings- 
down  on  the  appeal  in  the  BoHtica'^'^  (11  Moore  P.  C.  145),  "namely, 

1  The  Ann  Chreen,  1  Galll,  274. 
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that  'in  case  of  war,  either  actual  or  imminent  *  *  *  a  mere 
transfer  by  documents  which  would  be  sufficient  to  bind  the  parties  is 
liot  sufficient  to  change  the  property  as  against  captors,  as  long  as 
the  ship  or  goods  remain  in  transitu,  *  *  *  The  true  ground  on 
which  the  rule  rests  *  *  *  jg  that,  while  the  ship  is  on  the  seas, 
the  title  of  the  vendee  cannot  be  completed  by  actual  delivery  of  the 
vessel  or  goods.  The  difficulty  of  detecting  frauds  if  mere  paper 
transfers  are  held  sufficient  is  so  great,  that  the  courts  have  laid  down 
that  in  order  to  defeat  the  captors  the  possession  as  well  as  the  prop- 
erty must  be  changed  before  the  seizure.  *  *  *  The  only  question 
of  law  which  can  be  raised  is  how  long  the  trcmsitus  continues,  and 
when  and  by  what  means  it  is  terminated.  *  *  *  It  is  true  that 
in  one  sense  the  ship  and  goods  may  be  said  to  be  in  transitu  till  they 
have  reached  their  original  port  oi  destination,  but '  for  the  present 
purpose  'the  transitu^  ceases  when  the  property  has  come  into  the 
actual  possession  of  the  transferee,'  as  it  may  do  by  the  ship's  calling 
at  an  intermediate  port  where  the  transferee  can  take  possession. ' 

♦        «        4: 

"We  have  seen  that  the  Anglo-American  rule,  adopted  for  the 
purpose  of  checking  what  are  described  as  frauds  on  belligerent 
rights,  is  that  the  enemy  character  of  property  belonging  to  a  hostile 
owner  cannot  be  divested  during  a  voyage  by  transfer  to  a  neutral 
owner.  It  is  a  rule  of  prize  law,  opposed  to  the  common  law  which 
allows  transfers  of  property  in  traafisitu.  A  similar  invalidity  is 
asserted  for  a  transfer  made  before  the  outbreak  of  the  war,  where 
consequently  there  could  be  no  hostile  owner  at  its  date,  if  'in  the 
clear  expectation  of  both  the  contracting  parties '  the  state  to  which 
the  transferor  belongs  is  'likely  to  become  a  belligerent  before  the 
arrival  of  the  property  which  is  made  the  subject  of  their  agreement.' 
And  a  further  Anglo-American  prize  rule  lays  down  that 'property 
going  to  be  delivered  in  the  enemy's  country,  and  under  a  contract 
to  become  the  property  of  the  enemy  immediately  on  arrival,  if  taken 
in  trannsitu  is  to  be  considered  as  enemies'  property.  When  the  con- 
tract is  made  in  time  of  peace  or  without  any  contemplation  of  a 
war,  no  such  rule  exists.'  This  rule  is  saved  from  being  opposed  to 
the  common  law  by  the  principle  that  '  capture  is  considered  as 
delivery:  the  captors  by  the  rights  of  war  stand  in  the  place  of  the 
enemy.' 

"  In  France  the  reglement  of  26  July  1778,  arts.  2  and  11,  provides 
that  the  neutrality  of  goods  can  be  proved  only  by  the  documents 
on  board.  Apparently  this  must  have  a  similar  effect  to  the  English 
rule  ignoring  the  transfer  in  transitu  of  enemy  property  to  neutrals, 
for  the  documents  relating  to  what  had  occurred  during  the  voyage 
would  not  be  on  board.  But  it  is  said  that '  goods  sent  oy  a  neutral 
to  a  person  of  enemy  nationality,  with  an  agreement  that  their  prop- 
erty shall  pass  to  the  latter  only  on  delivery,  are  not  subject  to  cap- 
ture, with  a  reservation  of  the  due  appreciation  of  the  frauds  pos- 
sible in  such  agreements.' 

Westlake,  vol.  2,  pp.  171-174. 

« 20.  *     *     * 

(c)  The  character  of  goods  carried  as  freight  on  board  an  enemy 
vessel  continues  as  enemy  goods  until  the  arrival  at  destination,  re- 

58541—18 11 
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gardless  of  any  change  of  ownership  during  the  voyage  after  the 
outbreak  of  hostilities. 

"(d)  Neutral  goods  may  be  transferred  to  enemy  ownership  during 
the  voyage." 

German  Prize  Rules,  1909. 

Article  60  of  the  Declaration  of  London,  1909,  substantially  ap- 
pears as  Art.  47  of  the  Austro-Hungarian  Rules  of  Maritime  and 
Land  Warfare,  1913. 

"  If  a  British  merchant  purchase  with  his  own  funds  two  cargoes 
of  goods,  in  consequence  of  but  not  in  strict  conformity  with  the 
orders  of  an  American  house,  and  ship  them  to  America,  giving  the 
consignors  an  option  within  24  hours  after  receipt  of  his  letter  to 
take  or  reject  both  cargoes,  and  if  they  give  notice  within  the  time 
that  they  will  take  one  cargo,  but  will  consider  as  to  the  other,  this 
puts  it  in  the  power  of  the  British  merchant  either  to  cast  the  whole 
upon  the  American  house,  or  to  resume  his  property,  and  make  them 
accountable  for  that  which  came  to  their  hands;  and,  therefore  the 
right  of  property  in  cargo,  does  not,  in  transitu,  vest  in  the  American 
house,  but  remains  in  the  British  subject,  and  is  liable  to  condemna- 
tion, he  being  an  enemy.  The  Frances  (1815),  9  Cranch,  183.  See^ 
also.  The  Frances^  8  Cranch,  354,  358,  359 ;  1  Gallison,  445.  See,  fur- 
ther, as  to  title  of  property  in  transitu,  the  Vrow  Margharethay 

1  C.  Eob.,  336 ;  The  Sally,  3  C.  Eob.,  300,  note ;  The  packet  De  BUhoa^ 

2  Rob.,  133;  The  Anna  Catharina,  4  C.  Rob.,  107;  The  Jan  Fred- 
erick, 5  C.  Rob.,  128 ;  The  Ship  Anna  Green,  1  Gallison,  274." 

Moore's  Digest,  vol.  7,  p.  404. 

"Property  in  transit  from  a  belligerent  to  a  neutral  is  subject  to 
capture  and  condemnation,  if  it  has  not  vested  at  the  time  of  the  cap- 
ture in  the  neutral  consignees.  The  St.  Jose  Indiana,  1  Wheat.  208^ 
See,  also,  2  Gallison,  268." 

Moore's  Digest,  vol.  7,  p.  405. 

In  a  note  dated  April  11,  1885,  Mr.  Bayard,  the  American  Secre- 
tary of  State,  advised  the  Chilean  minister  that :  " '  This  Depart- 
ment is  not  disposed  to  deny  the  rule  of  law  which  forbids  the 
transfer  of  an  enemy's  property  to  a  neutral  when  on  its  way  to  the 
enemy's  country.  The  leading  case  on  this  subject  is  that  of  the 
Sally,  Griffiths,  master,  reported  in  the  third  volume  of  Robinson's 
Admiralty  Reports,  page  300.  The  case  was  decided  against  the 
claimants  by  the  British  House  of  Lords  on  the  12th  of  December,. 
1795.  It  is  not  easy  to  see  how  it  could  have  been  differently  de- 
cided, in  view  of  the  fact  that  there  were  in  evidence  certain  letters 
of  Mr.  Ternant,  the  minister  of  France  in  this  country,  showing 
that  he  was  commissioned  by  his  Government  to  purchase  on  its 
account  and  to  forward  to  France  the  very  property  which  was 
captured.' " 

Moore's  Digest,  vol.  7,  p.  405. 

"  With  reference  to  an  application  in  behalf  of  a  German  subject 
for  the  return  of  goods  shipped  by  him  on  the  Spanish  steamer 
Pedro,  which  had  been  condemned,  the  Department  of  State,  refer- 
ring to  a  report  of  the  Attorney-General,  said  that  the  goods  in 
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question  were  consigned  to  a  Spanish  firm  in  Cuba  '  without  any 
reservations,  and  were  consequently  subject  to  the  general  rule  of 
law  that  ffoods  in  the  course  of  transportation  from  one  place  to 
another,  if  they  are  shipped  on  account  and  at  the  risk  of  the  con- 
signees, are  considered  as  the  goods  of  the  latter  during  the  voyage/ 
]Vir.  Hay,  Secretary  of  State,  to  Mr.  Von  HoUeben,  German  am- 
bassador, No.  178,  Jan.  18, 1899,  MS.  Notes  to  German  Leg.  XII.  247. 
"  It  did  not  even  appear  by  the  papers  in  the  case  that  there  was 
any  agreement  between  the  consignors  and  consignees  that  the  prop- 
erty in  the  goods  in  question  should  remain  in  the  former  until 
delivery.    (Ibid.)  " 

Moore's  Digest,  vol.  7,  pp.  405,  406. 

In  the  case  of  the  Sally  (1795)  (3  C.  Eob.  300,  note,  Scott,  607) ,  the 
court  said:  "It  has  always  been  the  rule  of  the  prize  courts,  that 
property  going  to  be  delivered  in  the  enemy's  country,  and  under  a 
contract  to  become  the  property  of  the  enemy  immediately  on  ar- 
rival, if  taken  in  transitu^  is  to  be  considered  as  enemies'  property. 
Where  the  contract  is  made  in  time  of  peace  or  without  anv  con- 
templation of  a  war,  no  such  rule  exists: — But  in  a  case  like  the 
present,  where  the  form  of  the  contract  was  framed  directly  for  the 
purpose  of  obviating  the  danger  apprehended  from  approaching 
hostilities,  it  is  a  rule  which  unavoidably  must  take  place.  The  bill 
of  lading  expresses  account  and  risk  of  the  American  merchants; 
but  papers  alone  make  no  proof,  unless  supported  by  the  depositions 
of  the  master.  Instead  of  supporting  the  contents  of  his  papers,  the 
master  deposes,  '  that  on  arrival  the  goods  would  become  the  prop- 
erty of  the  French  Government,'  and  all  the  concealed  papers 
strongly  support  him  in  this  testimony:  The  evidentia  rea  is  too 
strong  to  admit  farther  proof.  Supposing  that  it  was  to  become  the 
property  of  the  enemy  on  delivery,  capture  is  considered  as  delivery: 
The  captors,  by  the  rights  of  war,  stand  in  the  place  of  the  enemy, 
and  are  entitled  to  a  condemnation  of  goods  passing  under  such  a 
contract,  as  of  enemy's  property.  On  every  principle  on  which  Prize 
Courts  can  proceed,  this  cargo  must  be  considered  as  enemy's  prop- 
erty." 

The Danckehaar  Africaan  (1798)  (1  C.  Eob.  108),  was  the  case  of  a 
Dutch  ship  captured  while  en  route  from  Batavia  to  Holland.  The 
cargo  belonged  to  inhabitants  of  the  Cape  of  Good  Hope,  whose 
national  character  was  changed  while  the  goods  were  in  transit  by 
the  surrender  of  that  colony  to  the  British,  thus  making  the  cargo 
owners  British  subjects. 

The  court  held  rtiat  as  the  vessel  was  captured  while  in  transitu 
to  a  Dutch  port,  the  goods  must  be  condemned  as  Dutch  property. 

The  case  of  the  Vrow  Margaretha  (1799)  (1 C.  Eob.  336,  Scott,  616) , 
involved  certain  cargoes  of  wines  that  had  been  seized  on  board  three 
Dutch  vessels  en  route  from  Spain  to  Holland.  The  claimant,  a 
Hamburg  merchant,  had  purchased  the  wines  after  they  had  been 
shipped  and  while  actually  en  route  to  Holland.  At  the  time  Spain 
and  Holland  were  in  alliance  with  England  and  at  war  with  France. 

Sir  William  Scott  in  delivering  the  judgment  of  the  court,  said: 
"The  first  objection  that  has  been  taken  is,  that  such  a  transfer  is 
invalid,  and  cannot  be  set  up  in  a  Prize  Court,  where  the  property  is 
always  considered  to  remain  in  the  same  character  in  which  it  was 
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shipped  till  the  delivery.  If  that  could  be  maintained  there  would 
be  an  end  of  the  question,  because  it  has  been  admitted  that  these 
wines  were  shipped  as  Spanish  property,  and  that  Spanish  property 
is  now  become  liable  to  condemnation.  But  I  apprehend  it  is  a  posi- 
tion which  cannot  be  maintained  in  that  extent.  In  the  ordinary 
course  of  things  in  time  of  peace — for  it  is  not  denied  that  such  a 
contract  may  be  made,  and  effectually  made  (according  to  the  usage 
of  merchants,)  such  a  transfer  in  transitu  might  certainly  be  made. 
It  has  even  been  contended  that  a  mere  delivering  of  the  bill  of 
lading  is  a  transfer  of  the  property.  But  it  might  be  more  correctly 
expressed,  perhaps,  if  said  that  it  transfers  only  the  right  of  de- 
livery; but  that  a  transfer  of  the  bill  of  lading,  with  a  contract  of 
sale  accompanying  it,  may  transfer  the  property  in  the  ordinary 
course  of  things,  so  as  effectually  to  bind  the  parties,  and  all  others, 
cannot  well  be  doubted.  When  war  intervenes,  another  rule  is  set 
up  by  Courts  of  Admiralty,  which  interferes  with  the  ordinary  prac- 
tice. In  a  state  of  war,  existing  or  imminent,  it  is  held  that  the 
property  shall  be  deemed  to  continue  as  it  was  at  the  time  of  ship- 
ment till  the  actual  delivery ;  this  arises  out  of  the  state  of  war,  which 
gives  a  belligerent  a  right  to  stop  the  goods  of  his  enemy.  If  such 
a  rule  did  not  exist  all  goods  shipped  in  the  enemy's  country  would 
be  protected  by  transfers  which  it  would  be  impossible  to  detect.  It 
is  on  that  principle  held,  I  believe,  as  a  general  rule,  that  property 
cannot  be  convelrted  in  transitu;  and  in  that  sense  I  recognized  it  as 
the  rule  of  this  Court.  But  this  arises,  as  I  have  said,  out  of  a  state 
of  war,  which  creates  new  rights  in  other  parties,  and  cannot  be 
applied  to  transactions  originating,  like  this,  in  a  time  of  peace.  The 
transfer,  therefore,  must  be  considered  as  not  invalid  in  point  of  law, 
at  the  time  of  the  contract ;  and  being  made  before  the  war  it  must 
be  judged  according  to  the  ordinary  rules  of  commerce. 

"  It  has  been  farther  objected  to  the  validity  of  this  contract,  that 
a  part  of  the  wines  did  actually  reach  Hamburgh,  where  they  were 
sold,  and  the  money  was  detained  by  the  consignees  in  payment  of  the 
advances  which  they  had  made.  It  is  said  that  this  annuls  the  con- 
tract— to  the  extent  of  that  part  it  may  do  so,  and  the  deficiency  must 
be  made  up  to  the  purchaser  hj  other  means;  but  it  appears  that  it 
has  been  actually  supplied  by  bills  of  exchange,  and  an  assignment  of 
other  wines  sent  to  Petersburgh.  It  is  not  for  me  to  set  aside  the 
whole  contract  on  that  partial  ground,  or  to  construe  the  defect  in 
the  execution  of  the  contract  so  rigorously  as  to  extend  it  to  those 
wines  which  never  went  to  Holland,  and  which  never  became  de  facto 
subject  to  be  detained  by  the  consignees.  They  are  free  for  the  con- 
tract to  act  upon ;  and  if  the  parties  are  desirous  of  adhering  to  their 
contract  in  its  whole  extent,  it  does  not  become  other  persons  to 
obstruct  them. 

"  It  comes  then  to  a  question  of  fact,  whether  it  was  a  bona  fide 
transfer  or  not  ?  I  think  the  time  is  a  strong  circumstance  to  prove 
the  fairness  of  the  transaction.  Had  it  happened  three  months  later 
there  might  have  been  reason  to  alarm  the  prudence  of  Spanish 
merchants,  and  induce  them  to  resort  to  the  expedient  of  covering 
their  property.  But  at  the  time  of  the  contract  there  seems  to  have 
been  no  reason  for  apprehension,  and  therefore  there  is  nothing  to 
raise  any  suspicion  on  that  point."    *     *     * 
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On  the  production  of  further  pro6f  of  ownership  the  cargoes  were 
ordered  restored  to  the  claimant. 

In  the  case  of  the  Jan  Frederick  (1804)  (5  C.  Eob.  128,  Scott,  618), 
Sir  William  Scott  said :  "  That  a  transfer  [of  title  to  goods]  may 
take  place  in  transitu^  has  *  *  *  been  decided  in  two  or  three 
eases,  where  there  had  been  no  actual  war,  nor  any  prospect  of  war, 
mixing  itself  with  the  transaction  of  the  parties.  But  in  time  of 
war  this  is  prohibited  as  a  vicious  contract,  being  a  fraud  on  belliger- 
ent rights,  not  only  in  the  particular  transaction,  but  in  the  great 
facility  which  it  would  necessarily  introduce,  of  evading  those  rights 
beyond  the  possibility  of  detection.  It  is  a  road  that,  in  time  of 
war,  must  be  shut  up ;  for  although  honest  men  might  be  induced 
to  travel  it  with  very  innocent  intentions,  the  far  greater  proportion 
of  those  who  passed  would  use  it  only  for  sinister  purposes,  and 
with  views  of  fraud  on  the  rights  of  the  belligerent. 

"  This,  however,  is  not  a  contract  made  in  time  of  war ;  and  there- 
fore an  important  question  is  raised,  whether  the  contemplation  of 
war  would  have  the  same  effect  in  vitiating  these  contracts  as  actual 
war?  It  cannot  be  said  that  all  engagements  in  the  proximity  of 
war,  into  which  the  speculation  of  war  might  enter,  as  for  instance, 
with  regard  to  the  price,  would  therefore  be  invalid.  The  contem- 
plation of  war  is  undoubtedly  to  be  taken  in  a  more  restricted  sense. 
but  if  the  contemplation  of  war  leads  immediately  to  the  transfer, 
and  becomes  the  foundation  of  a  contract,  that  would  not  otherwise 
be  entered  into  on  the  part  of  the  seller ;  and  this  is  known  to  be  so 
done,  in  the  understanding  of  the  purchaser,  though  on  his  part 
there  may  be  other  concurrent  motives,  as  in  the  case  of  the  Rends- 
horg  (4  C.  Eob.,  121),  such  a  contract  cannot  be  held  good,  on  the 
same  principle  that  applies  to  invalidate  a  transfer  in  transitu  in 
time  of  actifal  war.  The  motive  may  indeed  be  difficult  to  be  proved — 
but  that  will  be  the  difficulty  of  particular  cases.  Supposing  the 
fact  to  be  established,  that  it  is  a  sale  under  an  admitted  necessity, 
arising  from  a  Certain  expectation  of  war ;  that  it  is  a  sale  of  goods 
not  in  the  possession  of  the  seller,  and  in  a  state  where  they  could 
not,  during  war,  be  legally  transferred,  on  account  of  the  fraud  on 
belligerent  rights,  I  cannot  but  think  that  the  same  fraud  is  com- 
mitted against  the  belligerent,  not,  indeed  as  an  actual  belligerent, 
but  as  one  who  was,  in  the  clear  expectation  of  both  the  contracting 
parties,  likely  to  become  a  belligerent  before  the  arrival  of  the  prop- 
erty, which  is  made  the  subject  of  their  agreement.  The  nature  of 
both  contracts  is  identically  the  same,  being  equally  to  protect  the 
property  from  capture  of  war — not  indeed  m  either  case  from  cap- 
ture at  the  present  moment  when  the  contractus  made,  but  from  the 
danger  of  capture,  when  it  was  likely  to  occur.  The  object  is  the 
same  in  both  instances,  to  afford  a  guarantee  against  the  same  crisis. 
In  other  words,  both  are  done  for  the  purpose  of  eluding  a  belliger- 
ent right,  either  present  or  expected.  Both  contracts  are  framed 
with  the  same  animo  fraudandi^  and  are,  in  my  opinion,  justly  sub- 
ject to  the  same  rule.    *    *    * 

"  I  am  of  opinion,  therefore,  that  if  the  papers  and  letters  which 
have  been  produced,  do  sufficiently  establish  the  purpose  attributed 
to  the  contract,  if  it  is  proved  to  have  been  built  immediately  and 
fundamentally  on  the  contemplation  of  war,  on  the  part  of  the 
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seller,  and  that  it  would  not  oherwise  have  fallen  into  the  hands  of 
the  purchaser,  it  is  an  illegal  contract,  and  must  be  held  on  every 
ground,  on  which  similar  contracts  in  time  of  war  have  been  held 
to  be  invalid.    *    *    * 

"  But  taking  it  to  be  a  bona  fids  contract,  yet  being  formed  in 
transitu^  for  the  purpose  of  withdrawing  the  property  from  capture, 
it  does  intimately  partake  of  the  nature  of  those  contracts,  which 
have,  in  the  repeated  decisions  of  this,  and  of  the  Supreme  Court, 
been  pronounced  null  and  invalid;  and  I  pronounce  this  property 
subject  to  condemnation." 

In  The  Tobago  (1804)  (5  C.  Eob..218)  the  court  said  "that  a  bot- 
tomry bond  is  subject  among  other  things  to  the  chances  of  war. 
While  a  captor  takes  aim  onere  of  visible  interests,  he  is  not  subject 
to  secret  liens  on  the  vessel,  among  which  may  be  classed  bottomry 
bonds. 

"Bottomry  bonds  are  not  entitled  to  be  recognized  in  a  prize 
court,  however  much  the  Court  of  Admiralty  may  be  disposed  to 
sanction  them  in  the  other  branch  of  its  jurisdiction." 

In  discussing  the  question  of  the  change  in  title  to  property  in 
transit  during  war,  Mr.  Justice  Story  in  the  Ann  Green  (1812) 
(1  Gall.  274,  1  Fed.  Cases,  No.  414)  said:  "The  cases  are,  as  I 
think,  settled  upon  just  principles,  that  decide  that  in  time  of  war, 
property  shall  not  be  permitted  to  change  character  in  its  transit; 
nor  shall  property  consigned,  to  become  the  property  of  the  enemy 
on  arrival,  be  protected  by  the  neutrality  of  the  shipper.  Such 
contracts,  however  valid  in  time  of  peace,  are  considered,  if  made  in 
war  or  in  contemplation  of  war,  as  infringements  of  belligerent 
rights,  and  calculated  to  introduce  the  grossest  fiauds.  In  fact,  if 
they  could  prevail,  not  a  single  bale  of  enemy's  goods  would  ever 
be  found  upon  the  ocean.  The  Vrow  Margaretha^  1  C.  Eob.  Adm. 
336;  The  Carl  Walter,  4  C.  Eob.  Adm.  207;  The  Jan  Frederick, 
5  C.  Eob.  Adm.  128;  The  Constance,  6  C.  Eob.  Adm.  321;  The 
Atlas,  3  C.  Eob.  Adm.  299;  The  Anna  Catherina,  4  C.  Eob.  Adm. 
107.  Where  however  the  contract  has  been  made  during  peace,  it 
has  received  a  more  liberal  consideration;  and  the  case  of  The 
Packet  de  BiHboa,  2  C.  Eob.  Adm.  133,  *  *  *  clearly  shows  that 
the  property,  notwithstanding  a  consignment  to  a  party,  who  after- 
wards becomes  an  enemy,  if  made  at  the  risk  of  the  shipper,  in  peace, 
will  be  protected." 

The  Frances  (1815)  (9  Cranch,  183):  "In  the  ordinary  course 
of  mercantile  transactions,  a  delivery  to  a  ship-master  is  a  de- 
livery to  the  consignee.  But  it  is  evident  that  this  delivery  must  be 
absolute  or  qualified,  and  that  the  effect  of  it  must  vary  accordingly. 
A  voluntary  agent  has  the  option  either  to  enter  upon  his  agency  in 
strict  conformity  with  the  instructions  of  his  principal,  or  with 
such  reservations  or  conditions  as  he  may  think  proper  to  prescribe ; 
and  the  only  consequence  is,  that,  in  the  latter  case,  he  leaves  his 
principal  at  liberty  to  adopt  or  repudiate  his  acts.  The  shipper  who 
purchases  goods  on  his  own  credit  or  with  his  own  funds,  i3  not 
acting  in  the  ordinary  capacity  of  a  factor.  If  he  were,  the  goods, 
even  before  shipment,  would  be  the  property  of  the  individual  on 
whose  order  the  purchase  is  made.  Such  shipments  are  in  the  nature 
of  a  mercantile  credit,  and  the  shipper  alwavs  retains  the  uncon- 
trolled exercise  of  discretion  in  extending  it.'^ 
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In  the  case  of  the  San  Jose  Indiano  (1814)  (2  Gall.  268,  affirmed 
ill  1  Wheat.  208,  Scott,  614),  involving  the  title  to  a  cargo  shipped  by 
an  enemy  merchant  to  his  agent  in  Rio  de  Janeiro  "  by  order  and  for 
account  of  "  Mr.  Lizaur  of  Brazil,  Mr.  Justice  Story  considered  the 
(juestion  of  the  doctrine  of  stoppage  m  transitu  in  the  following  lan- 
guage :  "As  to  the  doctrine  of  stoppage  in  transitu^  I  do  not  conceive 
it  can  apply  to  this  case.  That  right  exists  in  the  single  case  of 
insolvency,  and  presupposes,  not  only  that  the  property  in  the  goods 
has  passed  to  the  consignee,  but  that  the  possession  is  in  a  third 
person  in  their  transit  to  the  consignee.  It  cannot,  therefore,  touch  a 
case,  where  the  actual  or  constructive  possession  still  remains  in  the 
shipper  or  his  exclusive  agents. 

''  I  agree  also  to  the  position,  that  in  general  the  rules  of  the  prize 
court,  as  to  the  vesting  of  property,  are  the  same  as  those  of  the 
common  lnw,  by  which  the  thing  sold,  after  the  completion  of  the 
contract,  is  properly  at  the  risk  of  the  purchaser.  But  the  question 
still  recurs,  when  is  the  contract  executed  ?  It  is  certainly  competent 
for  an  agent  abroad,  who  purchases  in  pursuance  of  orders,  to  vest 
the  property,  immediately  on  the  purchase,  in  his  principal.  This 
is  the  case,  when  he  purchases  on  the'credit  of  his  principal,  or  makes 
an  absolute  appropriation  and  designation  of  the  property  for  his 
principal.  But  where  a  merchant  abroad,  in  pursuance  of  orders, 
sells  either  his  own  goods,  or  purchases  goods  on  his  own  credit  (and 
thereby  in  reality  becomes  the  owner),  no  property  in  the  goods  vests 
in  his  correspondent,  until  he  has  done  some  notorious  act  to  divest 
himself  of  his  title,  or  has  parted  with  the  possession  by  an  actual 
and  unconditional  deliverv  lor  the  use  of  such  correspondent.  Until 
that  time  he  has  in  legal  contemplation  the  exclusive  property,  as 
well  as  possession;  and  it  is  not  a  wrongful  act  for  him  to  convert 
them  to  any  use,  which  he  pleases.  He  is  at  liberty  to  contract  upon 
any  new  engagements,  or  substitute  any  new  conditions  in  relation 
to  the  shipment.  And  this,  I  understand,  not  only  as  the  general 
law,  but  as  the  prize  law,  pronounced  by  that  high  tribunal,  whose 
decisions  I  am  bound  to  obey. 

"  In  the  Venics^  1814,  on  the  claim  of  Magee  and  Jones,  in  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  Washington  observed :  'to 
effect  a  change  of  property,  as  between  seller  and  buyer,  it  is  essen- 
tial, that  there  should  be  a  contract  of  sale  agreed  to  by  Doth  parties, 
and  if  the  thing  agreed  to  be  purchased  is  to  be  sent  by  the  vendor 
to  the  vendee  it  is  necessary  to  the  perfection  of  the  contract,  that  it 
should  be  delivered  to  the  purchaser  or  to  his  agent,  which  the  master 
(of  a  ship)  to  many  purposes  is  considered  to  be.' 

"  And  adverting  to  the  facts  of  that  claim  he  further  says :  'The 
delivery  of  the  goods  to  the  master  of  the  vessel  was  not  for  the  use 
of  Magee  and  Jones,  any  more  than  it  was  for  the  shipper  solely,  and 
consequently  it  amounted  to  nothing,  so  as  to  divest  the  property  out 
of  the  shipper,  until  Magee  should  elect  to  take  them  on  joint  account, 
or  to  act  as  the  agent  of  Jones.'  " 

The  San  Jose  Indiam/)  (1816)  (1  Wheat.,  208,  syllabus) :  "Goods 
were  shipped  by  D.  B.  &  Co.,  of  Liverpool,  on  board  a  neutral  ship 
bound  to  Bio  de  Janeiro,  which  was  captured  and  brought  into  the 
United  States  for  adjudication.  The  invoice  was  headed  'consigned 
to  Messrs.  D.  B.  &  F.,  bv  order  and  for  account  of  J.  L.'    In  a  letter 
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• 

accompanying  the  invoice  from  the  shippers  to  the  consignees,  they 
say,  'For  Mr.  J.  L.  we  open  an  account  in  our  books  here,  and  debit 
him,  etc.  We  can  not  yet  ascertain  the  proceeds  of  his  hides,  etc., 
but  we  find  his  order  for  goods  will  far  exceed  the  amount  of  these 
shipments ;  therefore  we  consign  the  whole  to  you,  that  you  may  come 
to  a  proper  understanding  with  him.'  It  was  held  that  the  goods 
were,  during  their  transit,  the  property,  and  at  the  risk  of  the  enemy 
shippers,  and,  therefore,  subject  to  condemnation." 

The  case  of  the  Sally  Magee  (1865)  (3  Wall.  451)  involved  a 
cargo  of  cotfee  shipped  from  Eio  de  Janeiro  to  Richmond,  Virginia, 
during  the  civil  war.  The  vessel  was  captured  and  condemned  as 
good  prize  by  the  lower  court  (Blatch.  P.  C.  382).  The  cargo  was 
covered  by  four  bills  of  lading.  Three  of  these  were  given  to  Cole- 
man &  Co.  of  Rio — two  for  consignments  to  Davenport  &  Co.  of  Rich- 
mond, the  third  for  a  consignment  to  Dunlap  &  Co.  of  Richmond. 
The  fourth  bill  of  lading  was  to  Moore  &  Co.  of  Rio  for  a  consign- 
ment to  Dunlap  &  Co.  of  Richmond. 

Claims  were  ptt  in  by  a  New  York  firm  on  behalf  of  Coleman  & 
Co.,  alleging  that  the  latter  con^pany  in  sending  the  coffee  as  agents 
for  Davenport  had  exceeded  their  authority;  that  Davenport  re- 
fused to  accept  the  cargo  otherwise  than  as  agents  of  Coleman  and 
that  they  had  authorized  the  New  York  claimants  to  receive  and  dis- 
pose of  the  cargo  as  such  agents.  This  allegation  was  supported  by 
an  affidavit  of  a  member  of  the  New  York  firm  alleging  the  facts  as 
stated  to  be  true  as  shown  by  the  correspondence. 

Claim  to  the  assignment  to  Dunlap  &  Co.  was  made  under  an 
alleged  lien,  it  being  alleged  that  Dunlap  &  Co.  were  indebted  to  the 
New  York  claimants  and  had  authorized  them  to  receive  the  consign- 
ment and  dispose  of  it,  the  proceeds  to  be  applied  to  satisfying  the 
debt.  This  claim  was  likewise  substantiated  by  affidavit  of  a  member 
of  the  firm  and  was  based  on  correspondence. 

The  Supreme  Court  in  sustaining  the  condemnation  in  the  lower 
court  said:  "The  bills  of  lading  in  the  case  are  in  evidence.  The 
goods  were  consigned  to  parties  living  in  Richmond.  This  vested 
the  ownership  in  them.  Such  is  the  legal  effect  of  a  bill  of  lading  as 
regards  the  consignee,  unless  the  contrary  is  shown  by  the  bill  of 
lading  itself  or  by  extrinsic  evidence." 

With  respect  to  the  purported  lien  on  the  Dunlap  consignment,  the 
court  said:  "The  ownership  of  property  in  such  cases  cannot  be 
changed  while  it  is  in  transitu.  The  capture  clothes  the  captors  with 
all  the  rights  of  the  owner  which  subsisted  at  the  commencement  of 
the  voyage,  and  anything  done  thereafter,  designed  to  incumber  the 
property,  or  change  its  ownership,  is  a  nullity.  No  lien  created  at 
any  time  hj  the  secret  convention  of  the  parties  is  recognized. 
Sound  public  policj^  and  the  right  administration  of  justice  forbid 
it.  This  rule  is  rigidly  enforced  by  all  prize  tribunals.  The  prop- 
erty was  shipped  to  the  enemy.  It  was  diverted  from  its  course  by 
the  capture.  The  allegation  of  a  lien  wears  the  appearance  of  an 
afterthought.  It  strikes  us  as  a  scheme  devised  under  pressure,  to  save, 
if  possible,  something  from  the  vortex  which  it  was  foreseen  inevit- 
ably awaited  the  vessel  and  cargo." 

In  the  case  of  the  Carlos  F.  Roses  (1899)  (177  U.  S.,  655,  Scott,  637) 
an  enemy  merchant  vessel  was  captured  while  on  a  voyage  to  Havana, 
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an  enemy  port,  with  a  cargo  of  merchandise.    The  cargo  was  claimed 
by  a  firm  of  neutral  merchants. 

The  court  said :  "  Gibernau  and  Company  were  citizens  of  a  neutral 
state ;  they  were  evidently  commi^ion  merchants,  and  in  each  invoice 
a  charge  lor  their  commission  on  the  shipment  appears.  The  invoices 
expressly  provided  that  the  goods  were  shipped  '  to  order  for  account 
and  risk  and  by  order  of  the  parties  noted  below.'  The  consignees 
noted  below  in  the  invoice  of  the  jerked  beef  were  the  owners  of  the 
vessel,  '  the  expedition  or  voyage  of  the  Carlos  F,  Roses '  and  '  Mr. 
Pedro  Pages  of  Havana,'  all  Spanish  subjects.  The  consignees  of 
the  garlic  were  'Mr.  Pedro  Pages'  and  the  undersigned;  that  is, 
Gibernau  and  Company.  There  were  three  sets  of  bills  of  lading 
issued  by  the  master  to  Gibernau  and  Company.  One  covered  the 
portion  of  the  shipment  of  jerked  beef  made  for  the  account  of  the 
vessel;  another,  the  portion  of  that  shipment  made  for  the  account  of 
Pagfe;  the  third,  the  shipment  of  garlic  made  for  the  joint  account  of 
Pages  and  Gibernau  and  Company.  All  the  bills  set  forth  that  the 
goods  were  taken  for  the  account  and  at  the  risk  of  whom  it  might 
concern.  The  ship's  manifest  was  signed  under  date  March  15,  and 
the  destination  of  the  cargo  was  stated- thus : '  Shipped  by  Pla  Giber- 
nau Co.  To  order.'  The  vise  of  the  consul  of  Spain,  dated  the  day 
before,  was :  '  Good  for  Havana,  with  a  cargo  of  jerked  beef  and 
garlic'  As  the  vessel  had  a  share  in  the  shipment  of  the  jerked 
beef,  and  the  consignees  were  named  in  the  invoices,  which  set  forth 
that  the  shipments  were  made  by  their  orders  for  their  account  and 
at  their  risk,  it  would  appear  that  the  manifest  was  erroneous,  and 
this  and  the  fact  that  the  bills  of  lading  stated  that  the  goods  were 
taken  'for  account  of  whom  it  may  concern,'  should  be  especially 
noted,  since  the  reasonable  inference  is  that  the  consignees  must  have 
been  known  to  the  master.  And  it  also  should  be  observed  that  there 
was  no  charter-party,  which  would  have  necessarily  revealed  the 
engagements  of  the  vessel,  but  which  naturally  would  not  be  entered 
into  if  the  commercial  venture  was  that  of  her  owner.  The  general 
rule  is  that  a  consignor  on  delivering  goods  ordered,  to  a  master  of  a 
ship,  delivers  them  to  him  as  the  agent  of  the  consignee  so  that  the 
property  in  tl^em  is  vested  in  the  latter  from  the  moment  of  such 
delivery,  though  the  rule  may  be  departed  from  by  agreement  or  by 
a  particular  trade  custom,  whereby  the  goods  are  shipped  as  belong- 
ing to  the  consignor  and  on  his  account  and  risk.  We  think  that  on 
the  face  of  the  papers  it  must  be  concluded  that  when  these  goods 
were  delivered  to  the  vessel  they  became  the  property  of  the  con- 
signees named  in  the  invoices.     *    *     * 

"  The  right  of  capture  acts  on  the  proprietary  interest  of  the  thing 
captured  at  the  time  of  the  capture  and  is  not  affected  by  the  secret 
liens  or  private  engagements  of  parties.  Hence  the  prize  courts  have 
rejected  in  its  favor  the  lien  of  bottomry  bonds,  of  mortgages  for 
supplies,  and  of  bills  of  lading.  The  assignment  of  bills  of  lading 
transfers  the  jus  ad  rem^  buf  not  necessarily  the  jus  in  rern.  The 
jus  in  re  or  in  rem  implies  the  absolute  dominion, — the  ownership 
independently  of  any  particular  relation  with  another  person.  The 
jus  ad  rem  has  for  its  foundation  an  obligation  incurred  by  another. 
Sand.  Inst.  Just.  Introd.,  xlviii;  2  Marcade,  Expl.  du  Code  Na- 
poleon, 350;  2  Bouvier  (Eawle's  Revision),  73;  Tlie  Young  Me- 
chanic^  2  Curtis,  404. 
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"  Claimants  did  not  obtain  the  jus  in  rem^  and,  according  to  the 
great  weight  of  authority,  the  right  of  capture  was  superior. 

"  In  Trie  Frances^  8  Cranch,  418,  a  New  York  merchant  claimed  two 
shipments  of  goods,  one  in  consequence  of  an  advance  made  to  enemy 
shippers  by  him  in  consideration  of  the  consignment,  and  the  other 
in  virtue  of  a  general  balance  of  account  due  to  him  from  the  ship- 
pers as  their  factor.  Both  consignments  were  at  the  risk  of  the  enemy 
shippers.  The  goods  were  condemned  as  enemy  property,  and  the 
sentence  was  affirmed.    This  court  said : 

" '  The  doctrine  of  liens  seems  to  depend  chiefly  upon  the  rules  of 
jurisprudence  established  in  different  countries.  There  is  no  doubt 
but  that,  agreeably  to  the  principles  of  the  common  law  of  England, 
a  factor  has  a  lien  upon  the  goods  of  his  principal  in  his  possession, 
for  the  balance  of  account  due  to  him;  and  so  has  a  consignee  for 
advances  made  by  him  to  the  consignor.  *  *  *  But  this  doc- 
trine is  unknown  in  prize  courts,  unless  in  very  peculiar  cases,  where 
the  lien  is  imposed  by  a  general  law  of  the  mercantile  world,  inde- 
pendent of  any  contract  oetween  the  parties.  Such  is  the  case  of 
freight  upon  enemies'  goods  seized  in  the  vessel  of  a  friend,  which  is 
always  decreed  to  the  owner. of  the  vessel.  *  *  *  But  in  cases 
of  liens  created  by  the  mere  private  contract  of  individuals,  depend- 
ing upon  the  different  laws  of  different  countries,  the  difficulties 
which  an  examination  of  such  claims  would  impose  upon  the  captors, 
and  even  upon  the  prize  courts,  in  deciding  upon  them,  and  the  door 
which  such  a  doctrine  would  open  to  collusion  between  the  enemy 
owners  of  the  property  and  neutral  claimants,  have  excluded  such 
cases  from  the  consideration  of  those  courts.  *  *  *  The  princi- 
pal strength  of  the  argument  in  favor  of  the  claimant  seemed  to  be 
rested  upon  the  position  that  the  consignor  in  this  case  could  not 
have  countermanded  the  consignment  after  delivery  of  the  goods 
to  the  master  of  the  vessel ;  and  hence  it  was  inferred  that  the  cap- 
tor had  no  right  to  intercept  the  passage  of  the  property  to  the 
consignee.  This  doctrine  would  be  well  founded,  if  the  goods  had 
been  sent  to  the  claimant  upon  his  account  and  risk,  except  in  the 
case  of  insolvency.  But  when  goods  are  sent  upon  the  account  and 
risk  of  the  shipper,  the  deliverv  to  the  master  is  a  delivery  to  him 
as  agent  of  the  shipper,  not  oi  the  consignee ;  and  it  is  competent 
to  the  consignor,  at  any  time  before  actual  delivery  to  the  consignee, 
to  countermand  it,  and  thus* to  prevent  his  lien  from  attaching. 
Upon  the  whole,  the  court  is  of  opinion  that,  upon  the  reason  of 
the  case,  as  well  as  upon  authority,  this  claim  cannot  be  supported, 
and  that  the  sentence  of  the  court  below  must  be  affirmed  with 
costs.' 

"  In  The  Mary  and  Susan^  1  Wheat.  25,  an  American  merchant- 
man bound  from  Liverpool  to  New  York,  was  captured  by  a  priva- 
teer of  the  United  States  during  the  war  of  1812.  In  her  cargo  were 
certain  goods  which  had  been  shipped  by  British  subjects  to  citizens 
of  the  United  States,  in  pursuance  of  orders  received  before  the 
declaration  of  war.  Previous  to  the  execution  of  the  orders  the 
shippers  became  embarrassed,  and  assigned  the  goods  to  certain  bank- 
ers to  secure  advances  made  by  them,  with  a  request  to  the  consignees 
to  remit  the  amount  to  the  bankers,  who  also  repeated  the  same  re- 
quest, the  invoices  being  for  gain  and  risk  of  the  consignees,  and 
stating  the  goods  to  be  then  the  property  of  the  bankers,  and  it  was 
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held  that  the  goods  having  been  purchased  and  shipped  in  pursuance 
of  orders  from  the  consignees,  the  property  was  originally  vested 
in  them,  and  was  not  divested  by  the  intermediate  assignment,  which 
was  merely  intended  to  transfer  the  right  to  the  debt  due  from  the 
<;onsignees. 

"  In  TJie  Hampton^  5  Wall.  372,  the  schooner  Hampton  and  her 
-cargo  had  been  captured,  libelled  and  condemned  as  prize  of  war. 
The  master  of  the  vessel  was  her  owner,  but  interposed  no  claim ;  nor 
-did  any  one  claim  the  cargo.  One  Brinckley  appeared  and  claimed 
the  vessel  as  mortgagee.  The  bona  -fides  of  this  mortgage  was  not 
•disputed,  nor  that  he  was  a  loyal  citizen.  But  his  claim  was  dis- 
missed, and,  the  case  having  been  certified  to  this  court^  it  was  held 
that  in  proceedings  in  prize,  and  under  the  principles  of  international 
law,  mortgages  on  vessels  captured  jure  belli  are  to  be  treated  only 
^s  liens  siioject  to  be  overridden  by  the  capture.  Mr.  Justice  Millei  * 
said : 

"'The  ground  on  which  appellant  relies  is,  that  the  mortgage, 
being  a  jus  m  re  held  by  an  innocent  party,  is  something  more  than 
^  mere  lien,  and  is  protected  by  the  law  of  nations.  The  mortgagee 
was  not  in  possession  in  this  case,  and  the  real  owner  who  was  in 
possession  admits  that  his  vessel  was  in  delicto  by  failing  to  set  up 
-any  claim  for  her.  It  would  require  pretty  strong  authority  to 
inauce  us  to  import  into  the  prize  courts  the  strict  conmion-law  doc- 
trine, which  is  sometimes  applied  to  the  relation  of  a  mortgagee  to 
the  property  mortgaged.  It  is  certainly  much  more  in  accordance 
with  the  liberal  principles  which  govern  admiralty  courts  to  treat 
mortgages  as  equity  courts  treat  them,  as  a  mere  security  for  the 
-debt  for  which  they  are  given,  and  therefore  no  more  than  a  lien  on 
the  property  conveyed.  But  it  is  unnecessary  to  examine  this  ques- 
tion minutely,  because  an  obvious  principle  of  necessity  must  forbid 
a  prize  court  from  recognizing  the  doctrine  here  contended  for.  If 
it  were  once  admitted  in  these  courts,  there  would  be  an  end  of  all 
prize  condemnation.  As  soon  as  a  war  was  threatened,  the  owners 
of  vessels  and  cargoes  which  might  be  so  situated  as  to  be  subject 
to  capture,  would  only  have  to  raise  a  sufficient  sum  of  money  on 
them,  by  bona  fide  mortgages,  to  indemnify  them  in  case  of  such 
capture.  If  the  vessel  or  cargo  was  seized,  the  owner  need  not 
appear  because  he  would  be  indifferent,  having  the  value  of  his 
property  in  his  hand,  alreadv.  The  mortgagee  having  an  honest 
mortgage  which  he  could  establish  in  a  court  of  prize,  would  either 
have  the  property  restored  to  him  or  get  the  amount  of  the  mort- 
gage out  of  the  proceeds  of  the  sale.  The  only  risk  run  by  enem> 
vessels  or  cargoes  on  the  high  seas,  or  by  neutrals  engaged  in  an 
effort  to  break  the  blockade,  would  be  the  costs  and  expenses  of  cap- 
ture and  condemnation,  a  risk  too  unimportant  to  be  of  any  value  to 
a  belligerent  in  reducing  his  opponent  to  terms.  The  principle  which 
thus  abolishes  the  entire  value  of  prize  capture  on  the  high  seas,  and 
deprives  blockades  of  all  danger  to  parties  disposed  to  break  them, 
cannot  be  recognized  as  a  rule  of  prize  courts.' 

"  In  The  Battle^  6  Wall.  498,  the  steamer  Battle  and  cargo  were 
captured  on  the  high  seas  as  prize  of  war,  brought  into  ports  and 
condemned,  for  breach  of  blockade  and  also  as  enemy  property.  Two 
claims  were  set  up  against  the  steamer  in  the  court  below,  one  for 
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supplies,  and  another  for  materials  furnished  and  for  work  and  labot 
in  building  a  cabin  on  the  boat.  These  claims  were  dismissed,  and 
the  decree  aflSrmed  by  this  court,  Mr.  Justice  Nelson  delivering  the 
opinion,  saying :  '  The  principle  is  too  well  settled  that  capture  as 
prize  of  war,  jure  helli^  overrides  all  previous  liens,  to  require  ex- 
amination.' 

"  Such  is  the  rule  in  the  British  prize  courts.  The  Tobago^  5  C. 
Rob.,  218;  the  Mariarma^  6  C.  Rob.,  24;  the  Ida^  Spinks  Prize 
Cases,  26. 

"  The  Tobago  was  a  case  of  claim  to  a  captured  French  vessel,  made 

on  behalf  of  a  British  merchant  as  the  holder  of  a  bottomry  bond 

executed  and  delivered  to  him  by  the  master  of  the  ship  before  the 

commencement  of  hostilities  between  Great  Britain  and   France. 

.  Sir  William  Scott  said : 

^' '  The  integrity  of  this  transaction  is  not  impeached,  but  I  am 
called  upon  to  consider  whether  the  court  can,  consistently  with  the 
principles  of  law  that  govern  its  practice,  afford  relief.  It  is  the 
case  of  a  bottomry  bond,  given  fairly  in  times  of  peace,  without  any 
view  of  infringing  the  rights  of  war,  to  relieve  a  ship  in  distress. 
*  *  *  But  can  the  court  recognize  bonds  of  this  kind  as  titles  of 
property,  so  as  to  give  persons  a  right  to  stand  in  judgment,  and 
demand  restitution  of  such  interests  in  a  court  of  prize?  *  *  * 
The  person  advancing  money  on  bonds  of  this  nature,  acquires,  by 
that  act,  no  property  in  the  vessel;  he  acquires  the  jus  in  rem^  but 
not  the  jus  in  re  until  it  has  been  converted  and  appropriated  by  the 
final  process  of  a  court  of  justice.  *  *  *  But  it  is  said  that  the 
captor  takes  cumi  onere,  and,  therefore,  that  this  obligation  would 
devolve  upon  him.  That  he  is  held  to  take  cwm  onere  is  undoubtedly 
true,  as  a  rule  which  is  to  be  understood  to  apply  where  the  onus  is 
immediately  and  visibly  incumbent  upon  it.  A  captor  who  takes 
the  cargo  of  an  enemy  on  board  the  ship  of  a  friend,  takes  it  liable 
to  the  freight  due  to  the  owner  of  the  ship;  because  the  owner  of 
the  ship  has  the  cargo  in  his  possession,  subject  to  that  demand  by 
the  general  law,  independent  of  all  contract.  *  *  *  But  it  is  a 
proposition  of  much  wider  extent,  which  affirms  that  a  mere  right 
of  action  is  entitled  to  the  same  favorable  consideration  in  its  trans- 
fer from  a  neutral  to  a  captor.  It  is  very  obvious  that  claims  of 
such  a  nature  may  be  framed  as  that  no  powers  belonging  to  this 
court  can  enable  it  to  examine  them  with  effect.  They  are  private 
contracts,  passing  between  parties  who  may  have  an  interest  in  col- 
luding; the  captor  has  no  access  whatever  to  the  original  private 
understanding  of  the  parties  in  forming  such  contracts;  and  it  is, 
therefore,  unfit  that  he  should-  be  affected  by  them.  His  rights  of 
capture  act  upon  the  property,  without  regard  to  secret  liens  pos- 
sessed by  third  parties.  *  *  *  I  am  of  opinion  that  there  is  no 
instance  in  which  the  court  has  recognized  bonds  of  this  kind  as 
titles  of  property,  and  that  they  are  not  entitled  to  be  recognized 
as  such  in  the  prize  courts.' 

"  In  The  Marianna^  the  vessel  had  been  sold  at  Buenos  Ayres  by 
American  owners  to  a  Spanish  merchant ;  the  purchase-money,  how- 
ever, had  not  been  paid  in  full,  but  was  to  be  satisfied  out  of  the 
proceeds  of  a  quantity  of  tallow  on  board  the  vessel  for  sale,  con- 
signed to  the  agents  of  the  American  vendors  at  London.    The  vess.el 
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was  seized  on  her  voyage  to  England,  documented  as  belonging  to 
a  Spanish  merchant,  and  sailing  under  the  flag  and  pass  of  Spain. 
The  former  American  proprietors  made  claim  to  the  cargo,  but  the 
claim  was  disallowed  because  the  claimants'  interest  was  not  sufficient 
to  support  it ;  and  the  court  said : 

" '  Captors  are  supposed  to  lay  their  hands  on  the  gross  tangible 
property,  on. which  there  may  be  many  just  claims  outstanding,  be- 
tween other  parties,  which  can  have  no  operation  as  to  them.  If 
such  a  rule  did  not  exist,  it  would  be  quite  impossible  for  captors  to 
know  upon  what  grounds  they  were  proceeding  to  make  any  seizure. 
The  fairest  and  most  creditable  documents,  declaring  the  property 
to  belong  to  the  enemy,  would  only  serve  to  mislead  them,  if  such 
documents  were  liable  to  be  overruled  by  liens  which  could  not  in 
any  manner  come  to  their  knowledge.  It  would  be  equally  impossible 
for  the  court,  which  has  to  decide  upon  the  question  of  property, 
to  admit  such  considerations.  The  doctrine  oi  liens  depends  very 
much  on  the  particular  rules  of  jurisprudence  which  prevail  in  dif- 
ferent countries.  To  decide  judicially  on  such  claims  would  require 
of  the  court  a  perfect  knowledge  of  the  law  of  covenant,  and  the 
application  of  that  law  in  all  countries,  under  all  the  diversities  in 
which  that  law  exists.  From  necessity,  therefore,  the  court  would 
be  obliged  to  shut  the  door  against  such  discussions  and  to  decide  on 
the  simple  title  of  property,  with  scarcely  any  exceptions.  *  *  * 
As  to  the  title  of  property  in  the  goods,  which  are  said  to  have  been 
going  as  the  funds  out  of  which  the  payment  for  the  ship  was  to 
have  been  made.  That  they  were  going  for  the  payment  of  a  debt 
will  not  alter  the  property ;  there  must  be  something  more.  Even  if 
bills  of  lading  are  delivered,  that  circumstance  will  not  be  sufficient, 
unless  accompanied  with  an  understanding  that  he  who  holds  the  bill 
of  lading  is  to  bear  the  risk  of  the  goods  as  to  the  voyage,  and  as  to 
the  market  to  which  they  are  consigned;  otherwise,  though  the  se- 
curity may  avail  fvo  tanto^  it  can  not  be  held  to  work  any  change  in 
the  property.' 

"  These  cases  were  cited  by  Dr.  Lushington  in  The  Ida  as  settling 
the  law.  In  that  case  claim  was  made  by  a  neutral  merchant  to  a 
cargo  of  coffee  which  had  been  consigned  to  him  by  an  enemy  on 
the  credit  of  certain  advances,  as  security  for  payment  of  which 
bills  of  lading  covering  the  cargo  had  been  delivered  to  him.  But 
the  court  declined  to  recognize  the  lien,  and  condemned  the  cargo 
as  enemy  property.  Dr.  Lushington  referred  to  The  San  Jose  In- 
(fiano  and  Cargo,  2  Gallison,  267,  and  subscribed  to  what  was  there 
said  by  Mr.  Justice  Story,  but  thought  his  remarks  inapplicable  to 
the  case  in  hand. 

"  The  case  referred  to  was  affirmed  by  this  court.  1  Wheat.  208. 
Goods  were  shipped  by  Dyson,  Brothers  and  Company  of  Liverpool 
on  board  a  neutral  ship  bound  to  Rio  de  Janeiro,  which  was  cap- 
tured and  brought  into  the  United  States  for  adjudication.  The 
invoice  was  headed:  *  Consigned  to  Messrs.  Dyson,  Brothers  and 
Finnic,  by  order  and  for  account  of  J.  Lizaur.'  In  a  letter  accom- 
panying the  bill  of  lading  and  invoice,  Dyson,  Brothers  and  Com- 
pany wrote  Dyson,  Brothers  and  Finnic :  *  For  Mr.  Lizaur  we  open 
an  account  in  our  books  here,  and  debit  him,  etc.  We  cannot  yet 
ascertain  the  proceeds  of  his  hides,  etc.,  but  find  his  order  for  goods 
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will  far  exceed  the  amount  of  these  shipments,  therefore  we  consign 
the  whole  to  you,  that  you  may  come  to  a  proper  understandings 
with  him.'  The  two  houses  consisted  of  the  same  persons.  It  was 
held  that  the  goods  were,  during  their  transit,  the  property  and  at 
the  risk  of  the  enemy  shippers,  and  therefore  subject  to  condemna- 
tion. Lizaur's  claim  was  rejected  although  Dyson,  Brothers  and 
Company  had  the  proceeds  of  his  hides  in  their  hands. 

"The  Lynchburg^  Blatchford's  Prize  Cases,  57,  and  The  Ainy 
Warwick^  2  Sprague,  150,  are  cited  on  behalf  of  claimants,  but,  as 
we  read  them,  they  do  not  sustain  their  contention.    The  schooner 
Lynchburg  with  a  cargo  of  coffee  had  been  libelled  during  the  civil 
war  as  enemy  property,  and  also  for  an  attempt  to  violate  blockade. 
Brown  Brothers  and  Company,  loyal  citizens,  intervened  as  claim^ 
ants  of  2,045  bags  of  coffee,  part  of  the  cargo.    They  alleged  that 
they  had  made  an  advance  of  credit  to  Maxwell,  Wright  and  Com- 
pany, neutral  merchants  of  Eio  de  Janeiro,  for  the  purchase  of  the 
coffee,  under  which  credit  Maxwell,  Wright  and  Company  drew 
drafts  on  Brown  Brothers  and  Company  for  £6,000,  on  the  condition 
expressed  therein  that  the  coffee  purchased  by  claimants  should  be 
held  until  their  advances  were  reimbursed  thereon.    It  was  admitted 
by  the  United  States  attorney  that  1,541  bags  of  the  coffee  should  be 
released  to  Brown  Brothers  and  Company,  and  that  was  done.    As 
to  the  remaining  504  bags  embraced  in  the  general  claim  of  Brown 
Brothers  and  Company,  in  which  Wortham  and  Company,  of  Vir- 
ginia, asserted  an  interest,  it  was  held  by  the  court  that  as  no  proof 
was  given  by  claimants  that  the  value  of  1,541  bags  restored  to  them 
was  not  equivalent  to  the  sum  of  their  advances  used  in  purchasmg 
the  whole  2,045  bags,  the  reasonable  presumption  was  that  the  resto- 
ration satisfied  the  entire  advance.     And  Judge  Betts  said:  'The 
claim  to  an  absolute  ownership  of  the  2,045  bags  was  placed  before 
the  court  in  the  oral  argument,  and  in  the  written  points  filed  in 
the  cause  by  the  counsel  for  the  claimants  upon  the  proposition  of 
law  that  a  bill  of  lading,  transmitted  to  them  by  the  shipper  to  cover 
advances,  passed  to  them  the  title  to  the  cargo  purchased  therewith. 
If  this  doctrine  be  correct  as  to  mere  commercial  transactions,  it 
does  not  prevail  in  prize  courts,  in  derogation  of  the  rights  of  cap-^ 
tors,  when  the  interest  of  the  claimants  is  only  a  debt,  although  sup-^ 
ported  by  liens  equitable  and  tacit,  or  legal  and  positive,  even  of  the 
character  of  bottomry  bonds,  when  not  signified  on  the  ship's  papers^ 
at  the  time  of  her  capture.    The  Frances,  8  Cranch,  418 ;  The  Tobago,. 
5  C.  Rob.  218 ;  The  Marianna,  6  C.  Eob.  24.    Here  the  vessel  was  an 
enemy  bottom;  the  bill  of  lading  consigned  the  cargo  to  order  or 
assigns,  at  large,  at  an  enemy's  port,  and,  on  the  surrender  of  the 
principal  portion  of  the  consi^ment  to  the  claimants,  no  other 
evidence  was  given  in  establishing  the  facts  that  the  remainder  of 
the  shipment  was  owned  by  them,  or  yet  stood  under  hypothecation 
to  them  on  the  bill  of  lading.'    The  504  bags  were  condemned,  *  be- 
cause, by  intendment  of  law,  that  portion  belonged  to  Wortham  and 
Company,  and  was  not  shown  by  the  proofs  to  be  exempt  from  cap- 
ture as  prize.' 

"  In  The  Amy  Warwick,  J.  L.  Phipps  and  Company  of  New  York, 
British  subjects,  purchased  4,700  bags  of  coffee,  part  of  the  cargo 
of  an  enemy  vessel,  which  they  had  purchased  through  Phipps  Broth- 
ers arid  Co.,  their  firm  at  Eio,  with  funds  of  an  enemy  firm,  and 
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£2,000  of  their  own  money  by  draft  on  Phipps  and  Co.,  their  firm 
at  Liverpool.  They  took  from  the  master  a  bill  of  lading  which 
stated  that  Phipps  Brothers  and  Company  were  the  shippers  of  this 
coffee,  and  that  it  was  to  be  delivered  to  their  order.  Indorsed  on 
the  bill  of  lading  was  a  statement  declaring  that  a  portion  of  the 
coffee  was  the  property  of  British  subjects.  Phipps  Brothers  and 
Company  indorsed  the  bill  of  lading  over  to  J.  L.  Phipps  and  Co. 
They  also  delivered  to  the  master  another  part  of  the  bill  of  lading, 
an  invoice  of  the  coffee,  and  a  letter  of  advice  to  be  conveyed  to 
the  firm  in  New  York.  This  letter  stated  that  the  coffee  was  shipped 
for  account  of  merchants  at  Richmond,  Virginia,  and  that  a  bill  of 
lading  would  have  been  sent  to  them  had  it  not  been  deemed  advis- 
able by  reason  of  the  unsettled  state  of  political  affairs,  for  the 
better  protection  of  the  property,  and  to  prevent  privateers  from 
molesting  the  vessel,  to  have  it  certified  on  the  bill  of  lading  that  a 
portion  of  the  coffee  was  British  property,  and  that  this  referred  to 
the  portion  against  which  they  had  valued  on  Liverpool.  It  was 
held  that  the  Facts  led  plainly  to  the  conclusion  that  claimants  ought 
to  be  repaid  the  amount  they  had  expended  from  their  own  funds 
in  the  purchase  of  the  coffee  and  that  the  residue  of  the  proceeds 
should  be  condemned.  It  was  said  that  as  the  coffee  was  purchased 
at  Rio  by  the  claimants,  and  shipped  by  them  on  board  the  vessel 
under  a  bill  of  lading  by  which  the  master  was  bound  to  deliver  it 
to  their  order,  and  they  ordered  it  to  be  delivered  to  J.  L.  Phipps 
and  Co.,  that  is,  to  themselves,  they  were  the  legal  owners  of  the 
property,  and  could  hardly  be  said  to  have  a  lien  upon  it.  Their 
real  character  was  that  of  trustees  holding  the  legal  title  and  pos- 
session with  a  right  of  retention  until  their  advances  should  be  paid. 
The  doctrine  of  liens  was  considered,  and  The  Frances^  The  Tobago^ 
The  Marianna  and  other  cases  examined.  Judge  Sprague  was  of 
opinion  that  the  rule  in  such  cases  ought  not  to  be  that  which  stops 
at  the  mere  legal  title,  but  that  which  ascertains  and  deals  with 
the  real  beneficial  interest,  'for,  if  the  court  were  never  to  look 
beyond  the  legal  title,  the  result  would  be  that  when  such  title  is 
held  by  an  enemy  in  trust  for  a  neutral,  the  latter  loses  his  whole 
property;  but  when  the  legal  title  is  in  a  neutral  in  trust  for  an 
enemy,  the  property  is  restored  to  the  neutral,  not  for  his  benefit,  but 
merely  as  a  conduit  through  which  it  is  to  be  conveyed  to  the  enemy. 
To  refuse  to  look  beyond  the  legal  title  is  to  close  our  eyes  for  the 
benefit  of  the  enemy.  It  would  enable  him  always  to  protect  his 
property  by  simply  putting  it  in  the  name  of  a  neutral  trustee.' 

"  We  agree  with  counsel  for  the  United  States  that,  notwithstand- 
ing the  indorsement  of  Gibemau  and  Company  on  the  bills  of  lading, 
the  proof  of  a  neutral  title  was  not  sufficient.  Even  if  when  the 
neutral  interest  is  adequately  proven  to  be  bona  -fide^  the  claim  of 
the  captors  may  be  required  to  yield,  yet  in  this  case  the  belligerent 
right  overrides  the  neutral  claim,  which  must  be  regarded  merely  as 
a  debt,  and  the  assignment  as  a  cover  to  ^n  enemy  interest." 


BLOCKADE  DEFDIED. 

A  blockade  is  an  act  of  war  carried  out  by  the  war-ships  of 
a  belligerent  detailed  to  prevent  access  to  or  departure 
from  a  defined  part  of  the  enemy's  coast. 

The  above  language  constitutes  the  definition  of  the  word  "  block- 
ade" contained  in  the  memorandum  of  the  British  Government  on 
the  points  of  International  Law  to  be  considered  at  the  London 
Naval  Conference. 

British  Parliamentai-y  Papers,  Misc.  No.  4  (1909),  (Cd.  4554),  p.  5. 

"Among  the  rights  of  belligerents,  there  is  none  more  clear  and 
incontrovertible,  or  more  just  and  necessary  in  the  application,  than 
that  which  gives  rise  to  the  law  of  blockade.  Bynkershoek  says,  it 
is  founded  on  the  principles  of  natural  reason,  as  well  as  on  the 
usage  of  nations ;  and  Grotius  considers  the  carrying  of  supplies  to 
a  besieged  town,  or  a  blockaded  port,  as  an  offense  exceedingly  ag- 
gravated and  injurious.  They  both  agree  that  a  neutral  may  be  dealt 
with  severely ;  and  Vattel  says  he  may  be  treated  as  an  enemy." 

Kent,  Vol.  I,  pp.  149,  150. 

"Another  exception  to  the  general  freedom  of  neutral  commerce 
in  time  of  war,  is  to  be  found  in  the  trade  to  ports  or  places  besieged 
or  blockaded  by  one  of  the  belligerent  powers. 

"The  more  ancient  text- writers  all  require  that  the  siege  or  block- 
ade should  actually  exist,  and  be  carried  on  by  an  adequate  force, 
and  not  merely  declared  by  proclamation,  in  order  to  render  com- 
mercial intercourse  with  the  port  or  place  unlawful  on  the  part 
of  neutrals.  Thus  Grotius  forbids  the  carrying  anything  to  be- 
sieged or  blockaded  places,  '  if  it  might  impede  the  execution  of  the 
belligerent's  lawful  designs,  and  if  the  carriers  might  have  known 
of  the  siege  or  blockade;  as  in  the  case  of  a  town  actually  invested, 
or  a  port  closely  blockaded,  and  when  a  surrender  or  peace  is  already 
expected  to  take  place.'  And  Bynkershoek,  in  commenting  upon 
this  passage,  holds  it  to  be  '  unlawful  to  carry  any  thing,  whether 
contraband  or  not,  to  a  place  thus  circumstanced ;  since  those  who  are 
within  may  be  compelled  to  surrender,  not  merely  by  the  direct  ap- 
plication of  force,  but  also  by  the  want  of  provisions  and  other  neces- 
saries. If,  therefore,  it  should  be  lawful  to  carry  to  them  what  they 
are  in  need  of,  the  belligerent  might  thereby  be  compelled  to  raise 
the  siege  or  blockade,  which  would  be  doing  him  an  injury,  and  there- 
fore unjust.  And  because  it  cannot  be  known  what  articles  the  be- 
sieged may  want,  the  law  forbids,  in  general  terms,  carrying  any 
thing  to  them;  otherwise  disputes  and  altercations  would  arise  to 
which  there  would  be  no  end.' " 
Wheaton,  pp.  668-670. 
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During  the  Civil  War  in  the  United  States  the  Supreme  Court  of 
the  United  States  in  the  Prize  Causes  (2  Black)  "  held  tiiat  the 
establishment  of  a  blockade  in  pursuance  of  the  law  of  nations, 
was  not  inconsistent  with  the  claim  of  sovereign  jurisdiction  over  the 
port  blockaded,  but  was  only  a  mode  of  meeting  the  actual  and 
de  facto  condition  of  the  port,  as  one  in  the  possession  and  control 
of  an  organized  belligerent  power." 
Wheaton,  Dana's  Note  153,  p.  376. 

"  The  same  law  which  confers  upon  belligerents  the  right  to  cap- 
ture and  destroy  each  other's  property,  imposes  upon  neutrals  the 
obligation  not  to  interfere  with  the  proper  exercise  of  this  right. 
Although  as  a  general  rule,  neutrals  may  continue  their  accustomed 
trade  and  intercourse  with  either,  or  both  of  the  parties  to  a  war, 
there  are,  as  already  remarked,  certain  exceptions  to  this  rule,  es- 
tablished by  the  positive  law  of  nations,  one  of  which  is,  that  the 
neutral  shall  not  communicate  or  carry  on  trade  with  a  place  or  post 
which  is  beseiged  or  blockaded.  Grotius  considers  the  carrying  of 
supplies  to  a  beseiged  town  or  a  blockaded  port,  as  an  offense  ex- 
ceedingly aggravated  and  injurious;  Bynkershoek  thinks  the  prohibi- 
tion is  founded  on  natural  reason  as  well  as  established  usage;  both 
agree  that  a  neutral  so  offending,  may  be  severely  dealt  with ;  Vattel 
says  that  he  may  be  treate^d  as  a  public  enemy.  The  views  of  these 
distinguished  founders  of  international  law  are  fully  concurred  in 
by  the  opinions  of  modern  publicists,  and  by  the  prize  courts  of  all 
countries.  The  right  of  a  Delligerent  tp  invest  the  places  and  ports 
of  an  enemy  so  as  to  entirely  exclude  the  commerce,  (otherwise  law- 
ful,) of  neutrals,  during  the  continuance  of  the  investment  is  un- 
doubted, and,  however  serious  the  grievance,  it  is  one  to  which 
neutral  governments  and  their  subjects  are  bound  to  submit.  But 
as  this  right  of  the  belligerent  is  an  exception  to  the  general  rights 
of  neutrals,  and  bears  with  great  severity  upon  their  interests,  its 
exercise  is  always  watched  with  peculiar  jealousy  in  order  to  pre- 
vent its  necessarv  evils  from  being  aggravated  by  a  lax  construction 
of  the  laws  which  regulate  its  application." 
Halleck,  p.  535. 

"  The  word  blockade  properly  denotes  obstructing  the  passage  into 
or  from  a  place  on  either  element,  but  is  more  especially  applied  to 
naval  forces  preventing  communication  by  water.  Unlike  siege  it 
implies  no  intention  to  get  possession  of  the  blockaded  place.  With 
blockades  by  land  or  ordinary  sieges  neutrals  have  usually  little  to 
do.     *     *    * 

"  There  is  a  general  agreement  that  it  is  unlawful  for  a  neutral 
vessel  knowingly  to  attempt  to  break  a  blockade,  whether  by  issuing 
from  or  entermg  the  blockaded  place.  Such  an  act,  especially  of  in- 
gress, tends  to  aid  one  of  the  belligerents  in  the  most  direct  manner 
against  the  designs  of  the  other,  and  is  therefore  a  great  departure 
from  the  line  of  neutrality.  And  a  similar  act  on  land  would  in- 
volve the  loss  of  the  most  innocent  articles  intended  for  a  beseiged 
town.  M.  Ortolan  places  the  obligation  to  respect  a  blockade  on 
the  ground  that  there  is  an  actual  substitution  of  sovereignty,  that 
is,  that  one  belligerent  has  possession  by  occupancy  of  the  waters  of 
the  other.    But  this  is  a  formal  way  of  defending  the  right  of  block- 
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ade,  and  may  be  found  fault  with,  perhaps,  for  the  reason  that  sov- 
ereignty over  water  along  a  coast  is  merely  an  incident  to  sovereignty 
on  the  adjoining  land,  which  the  blockader  has  not  yet  acquired.  The 
true  ground  of  the  right  is  simply  this,  that  the  belligerent  has  a 
right  to  carry  on  a  siege;  and  that  his  act  of  commencing  such  a 
seige-  places  neutrals  under  an  obligation  not  to  interfere  with  his 
plans.  If  the  sea  were  a  common  pathway  to  the  very  coast  this 
right  would  still  subsist." 
Woolsey,  pp.  342,  343. 

"Blockade  consists  in  the  interception  by  a  belligerent  of  access 
to  territory  or  to  a  place  which  is  in  the  possession  of  his  enemy. 
As  it  is  obviously  a  mode  by  which  severe  stress  may  be  put  upon  the 
population  subjected  to  it  through  the  interruption  of  communication 
with  the  external  world  which  it  entails,  it  is  an  invariable  con- 
comitant of  all  warlike  operations  by  which  control  is  gained  over 
avenues  through  which  such  communication  takes  place.  *  *  * 
But  at  sea  the  rights  of  the  neutral  being  equal  to  those  of  the  bel- 
ligerent except  in  so  far  as  they  are  subordinated  to  the  special  needa 
of  the  latter,  the  neutral  has  pHmd  facie  a  right  of  access  to  the 
enemy ;  and  when  this  right  is  ousted  by  the  assertion  of  the  special 
needs  of  the  belligerent,  it  must  be  shown  that  the  latter  is  in  a 
position  to  render  the  assertion  effective,  the  right  which  is  set  up  by 
his  needs  being  a  bare  one,  like  all  other  belligerent  rights,  and  the 
conditions  of  maritime  warfare  being  such  that  control  over  a  space 
of  water  in  which  a  naval  force  is  stationed  cannot  be  supposed  to 
be  effective  as  of  course.  Maritime  blockade  therefore  calls  for 
special  rules  defining  the  conditions  under  which  it  can  be  set  up 
and  those  under  which  it  continues  to  exist." 

HaU,  p.  718,  719. 

"In  considering  the  modern  law  of  blockade  it  will  conduce  to 
clearness  if  we  arrange  it  under  heads.  Three  were  given  by  Sir 
William  Scott  in  the  case  of  the  Betsy ^  (1  C.  Eob.  93),  and  to  make 
the  classification  more  complete  we  will  add  a  fourth.  We  thus 
obtain,  first,  the  essentials  of  a  real  and  binding  blockade,  second, 
the  proofs  of  knowledge  of  its  existence  on  the  part  of  supposed 
offenders,  third,  the  acts  which  amount  to  violation  of  blockade, 
and  fourth,  the  penalty  for  breach  of  blockade." 
Lawrence,  p.  683. 

History  of  Blockade. 

"  Blockade  as  a  systematized  method  of  maritime  warfare  owes  its 
origin  to  the  Dutch.  Grotius  in  1625  hesitatingly  allowed  severities 
against  those  who  introduced  supplies  into  a  port  that  was  closed, 
when  its  surrender  was  imminent  or  peace  was  expected.  The  States 
General  in  1630  went  much  further,  and  denounced  the  penalty  of 
confiscation  of  ship  and  cargo  against  neutrals  attempting  to  enter 
or  leave  those  ports  of  Flanders  which  the  Dutch  fleet  was  blockad- 
ing, or  found  in  such  circumstances  as  to  leave  no  doubt  of  their 
intention  to  attempt  ingress,  or  captured  after  egress  on  their  return 
voyage.  They  thus  barred  all  trade  with  the  blockaded  places, 
whatever  the  nature  of  the  goods,  and  made  no  limitation  as  to  ah 
expected  surrender  or  peace.    Moreover  they  asserted  a  liberty  to 


LAWS  OF   MABITIME  WARFAKE.  179 

capture  on  the  high  seas  far  away  from  the  area  under  investment, 
if  only  the  intention  to  enter  or  the  fact  of  exit  was  proven  by  reason- 
able  evidence.    *     *     *     But  during   the   eighteenth   century   the 
courts  and  jurists  of  the  leading  maritime  nations  gradually  elabo- 
rated a  law  of  blockade.    It  was  matter  of  general  agreement  that 
neutral  governments  must  submit  to  the  capture  of  their  subjects' 
vessels  and  cargoes  when  a  blockade  was  not  merely  proclaimed  on 
paper,  but  maintained  by  an  adequate  force,  though  now  and  again 
attempts  were  made  to  exercise  the  right  of  seizure  without  the 
proper  fulfilment  of  the  condition  on  which  it  depended.    Moreover 
the  exact  interpretation  of  that  condition  was  often  matter  of  dis- 
pute.    On  this  and .  other  questions  differences  arose  between  two 
schools  of  thought,  which  we  may  name  after  the  protagonist  on 
each  side  the  English  and  the  French.     France  gave  voice  to  the 
prevalent  opinion  on  the  continent  of  Europe,  and  the  United  States 
adopted  in  practice  British  views.     *     *     *     The  Declaration  of 
London  of  1909  has  settled  the  questions  in  dispute  by  an  equitable 
compromise.    The  most  powerful  maritime  states  of  the  world  are 
parties  to  it  and  there  is  a  confident  hope  that  most  of  the  other 
powers  will  give  in  their  adhesion.     The  ratification  of  the  Declara- 
tion has  been  delayed  because  of  the  extreme  importance  of  consti- 
tuting the  International  Prize  Court  at  the  same  time.     *     *     * 
But  even  without  ratification  there  is  ground  for  hope  that  the 
Declaration  would  be  observed,  as  it  was  oy  Italy  in  her  recent  war 
with  Turkey,  since  its  preliminary  provision  declares  on  the  part  of 
the  signatory  powers  that  its  rules  'correspond  in  substance  with 
the  g:enerally  recognized  principles  of  International  Law.'     *     *     * 
"By  the  latter  half  of  the  eighteenth  century  the  strength  of 
Holland  at  sea  had  decayed  relatively  to  that  of  Great  Britain,  and 
from  being  the  strongest  champion  of  the  claims  of  belligerents  she 
had  become  an  advocate  of  neutral  rights.     Great  Britain,  on  the 
other  hand,  had  inclined  to  a  wide  interpretation  of  belligerent  privi- 
leges as  her  naval  power  increased.     Neutrals  complained  that  she 
exercised  the  right  of  blockade  with  unwarrantable  severity.    They 
accused  her  of  sometimes  sending  no  adequate  force  to  support  her 
proclamations  of  closure,  and  of  constantly  carrying  on  her  blockades 
by  cruising  vessels,  instead  of  keeping  her  warships,  as  they  con- 
tended she  ought,  stationed  before  the  blockaded  ports.     The  Armed 
Neutralities  of  1780  and  1800  dealt  with  the  matter.     The  first  de- 
clared that  no  port  should  be  considered  blockaded  unless  there  was 
evident  danger  in  entering  from  ^  the  proximity  of  a  belligerent 
squadron,  but  added  that  the  blockading  vessels  must  be  stationary. 
The  second  repeated  the  words  of  its  predecessor,  and  placed  at  the 
end  of  them  the  further  restriction  that  a  vessel  approaching  the 
blockaded  port  was  not  liable  to  capture  unless  she  had  been  warned 
of  the  existence  of  the  blockade  by  the  commander  of  the  force  main- 
taining it  and  had  afterwards  attempted  to  enter.    The  English  gov- 
ernment admitted  that  blockades  must  be  maintained  by  a  force 
sufficient  to  make  ingress  or  egress  diflScult,  but  repudiated  any  obli- 
gation to  keep  their  blockaders  stationary  or  to  give  an  individual 
warning  to  each  approaching  merchantman.    They  also  claimed  the 
right  to  capture  at  any  point  on  the  high  seas  vessels  which  could  be 
shown  to  have  a  blockaded  port  as  their  destination  with  full  knowl- 
edge that  the  blockade  existed,  and  to  make  a  seizure  during  any  part 
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of  the  return  voyage  should  a  ship  succeed  in  passing  the  lines  of 
observation  without  being  captured.  In  their  view,  as  Professor 
Westlake  tersely  put  it,  the  onence  consisted  not  *  in  passing  a  line 
of  investment,  but  in  communicating  with  a  prohibited  spot.'^' 

"The  powers  of  the  Armed  Neutralities  soon  abandoned  as  bel- 
ligerents most  of  the  principles  they  had  striven  to  enforce  as  neu- 
trals, and  their  doctrine  of  blockade  was  thrown  overboard  in  the 
general  clearance,  though  from  it  eventually  arose  the  French  prac- 
tice of  the  nineteenth  century,  with  its  insistence  on  individual 
warning,  its  restriction  of  the  area  within  which  capture  is  permis- 
sible to  the  sea  covered  by  the  operations  of  the  blockading  squad- 
ron, and  its  repudiation  of  intention  as  the  test  of  guilt.  *  *  * 
In  the  Berlin  and  Milan  Decrees  of  Napoleon,  and  the  retaliatory 
Orders  in  Council  of  1806  and  1807,  France  and  England  struck 
wildly  at  each  other  in  utter  disregard  of  the  commerce  of  neutral 
powers.  Great  Britain  placed  in  the  position  of  blockaded  ports  all 
coast  towns  which  excluded  her  commercial  flag,  and  France  declared 
the  entire  coast  of  the  British  Isles  to  be  in  a  state  of  blockade  at  a 
time  when  she  dared  not  send  a  single  squadron  to  sea  for  fear  of 
its  capture  hj  the  victorious  British  navy.  The  peace  of  1815  gave 
an  opportunity  fox  passions  to  cool  and  reason  to  resume  its  sway 
over  men's  minds.  The  process  of  reflection  removed  difficulties,  and 
in  1856  the  fourth  article  of  the  Declaration  of  Paris  gave  the  sanction 
of  express  consent  to  the  generally  accepted  proposition  that '  block- 
ades to  be  binding  must  be  effective.' " 
Lawrence,  pp.  675-679. 

"  Blockade  in  the  modern  sense  of  the  term  is  an  institution  which 
could  not  develop  until  neutrality  was  in  some  form  a  recognized 
institution  of  the  Law  of  Nations,  and  until  the  freedom  of  neutral 
commerce  was  in  some  form  guaranteed.  The  institution  of  blockade 
dates  from  the  sixteenth  century,  but  it  has  taken  several  hundred 
years  for  the  institution  to  reach  its  present  condition,  since,  until 
the  beginning  of  the  nineteenth  century,  belligerents  frequently  made 
use  of  so-called  paper  blockades,  which  are  no  longer  valid,  a  block- 
ade now  being  binding  only  if  effective.    *    *    * 

"Apart  from  the  stipulation  of  the  Declaration  of  Paris  that  a 
blockade  to  be  binding  must  be  effective,  no  conventional  rules  con- 
cerning blockade  were  in  existence  until  the  Declaration  of  London, 
nor  was  the  practice  of  the  States  governed  by  common  rules  cover- 
ing all  the  points  concerned.  But  articles  1-21  of  the  Declaration 
of  London  now  offer  a  code  of  the  law  of  blockade  and  will,  should 
this  Declaration  be  ratified,  in  time  produce  a  common  practice  of  all 
maritime  States.    *    *     * 

"As  a  rule  a  blockade  is  declared  for  the  purpose  of  preventing 
ingress  as  well  as  egress.  But  sometimes  only  ingress  or  only  egress 
is  prevented.  In  such  cases  one  speaks  of  'Blockade  inwards'  and 
of  'Blockade  outwards'  respectively.  Thus  the  blockade  of  the 
mouth  of  the  Danube  declared  by  the  Allies  in  1854  during  the 

1  "Art.  109.  It  fblockade]  may  be  instituted  to  prevent  ingress  only  (*  Blockade  in- 
wards'),  or  egress  only  ('Blockade  outwards'),  though  it  is  generally  instituted  to  pre- 
vent both  ingress  and  egress.     Oerasimo,  11  Moore,  P.  C.  115,"  Naval  Frize  Law,  Holland. 
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Crimean  War  was  a  '  blockade  inwards,'  since  the  only  purpose  was 
to  prevent  supply  reaching  the  Russian  Army  from  the  sea.  *  *  * 
"  The  question  has  been  raised  in  what  way  blockade,  which  vests 
a  belligerent  with  a  certain  jurisdiction  over  neutral  vessels  and 
which  has  detrimental  consequences  for  neutral  trade,  could  be  justi- 
iSed.  Several  writers,  following  Hautefeuille,  maintain  that  the 
establishment  of  a  blockade  by  a  belligerent  stationing  a  number  of 
men-of-war  so  as  to  block  the  approach  to  the  coast  includes  con- 
quest of  that  part  of  the  sea,  and  that  such  conquest  justifies  a  bel- 
ligerent in  prohibiting  ingress  and  egress  of  vessels  of  all  nations. 
In  contradistinction  to  this  artificial  construction  of  a  conquest  of  a 
part  of  the  sea,  some  writers  try  to  justify  blockade  by  the  necessity 
of  war.  I  think,  however,  no  special  justification  of  blockade  is 
necessary  at  all.  The  fact  is  that  the  detrimental  consequences  of 
blockade  to  neutrals  stand  in  the  same  category  as  the  many  other 
detrimental  consequences  of  war  to  neutrals.  Neither  the  one  nor 
the  other  need  be  specially  justified.  A  blockade  interferes  indeed 
with  the  recognised  principle  of  the  freedom  of  the  sea,  and,  further,, 
with  the  recognised  freedom  of  neutral  commerce.  But  all  three 
have  developed  together,  and  when  the  freedom  of  the  sea  in  time 
of  peace  and  war,  and,  further,  when  the  freedom  of  neutral  com- 
merce became  generally  recognised,  the  exceptional  restrictions  of 
blockade  became  at  the  same  time  recognised  as  legitimate." 

Oppenheim,  vol.  2,  pp.  451,  453,  455. 

History  and  Meaning  of  Blockade. 

To  understand  the  development  of  the  theory  of  blockade  "  it  must 
be  borne  in  mind  that  the  word  '  blockade '  originally  meant  '  siege 
by  investment,'  and  must  not,  when  first  met  with,  be  taken  in  the 
technical  sense  which  has  grown  up  along  with  the  technical  doc- 
trine. The  history  commences  with  1584,  in  which  year  the  Dutch 
government  issued  a  pldcaat  declaring  all  the  ports  of  Flanders 
then  remaining  in  the  power  of  Spain  to  be  blockaded.  Thoge  ports 
were  not  many,  they  must  at  that  time  have  all  been  more  or  less 
strongly  fortified,  and  the  naval  power  of  the  Dutch  was  already 
considerable.  It  is  consequently  quite  intelligible  that  a  real  at- 
tack on  them  all  may  have  been  intended,  or  at  least  such  an  intention 
professed  ^  and  we  must  not  assume  that  the  term  '  blockade '  was 
used  so  early  in  any  other  sense  than  that  of  'siege.'  We  should 
rather  understand  that  the  intention  was  to  use  the  right  of  siege 
on  an  unprecedented  scale.  For  nearly  half  a  century  the  Dutch 
did  not  advance  further  in  the  particular  direction  thus  entered  on, 
probably  because  they  boldly  tried  to  prevent  all  commerce  whatever 
with  their  enemies,  but  a  significant  development  appeared  in  tne 
great  work  of  Grotius,  published  in  1625.  After  mentioning  objects 
of  use  only  in  war  and  those  which  are  of  use  only  in  peace,  the 
former  of  which  are  declared  to  be  always  eapturable,  the  latter 
never,  he  says  about  objects  which  are  of  use  in  both  war  and  peacw 
{ancijntis  usus)  that '  ii  the  introduction  of  the  supplies  impeded  me 
in  the  pursuit  of  my  right,  and  this  was  open  to  the  knowledge  of  the 
person  who  introduced  them,  as  if  I  was  keeping  a  town  besieged 
or  ports  closed,  and  a  surrender  or  peace  was  already  looked  for, 
he  will  be  bound  to  repay  me  for  the  damage  occasioned  by  his  fault.' 
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Here  the  condition  that  a  surrender  or  peace  seems  near,  and  the 
circumstance  that  a  right  of  capturing  objects  of  no  use  in  war  is  not 
given  at  all,  were  limitations  of  which  belligerent  governments  dis- 
posed to  close  the  ports  of  their  enemies  to  neutrals  took  no  account. 
But  the  mention  of  the  closure  of  ports  as  a  distinct  case  from  siege, 
operating  in  the  opposite  direction  as  an  encouragement,  was  availed 
of  with  all  the  more  freedom  since  Grotius  had  placed  his  opinion 
on  the  ground  of  the  law  of  nature,  finding,  as  he  says,  nothing 
settled  about  the  matter  by  agreement.  The  need  of  that  encour- 
agement must  have  been  felt  by  the  Dutch  because  since  1584  Ostend 
had  passed  into  the  hands  of  the  Spaniards,  and  England  from  a 
cobelligerent  had  become  a  neutral  power,  so  that  siege  of  all  the 
Flemish  enemy  ports  at  once  was  not  to  be  thought  of.  Within 
five  years  from  the  appearance  of  the  Be  jure  belli  ac  pads  the  gov- 
ernment obtained  opinions  from  the  admiralty  of  Amsterdam  and, 
as  Bynkershoek  believed,  from  private  lawyers,  to  the  effect  that 
'the  rule  which  obtains  in  the  case  of  towns,  which  are  properly 
said  to  be  besieged,  and  which  has  with  good  reason  been  applied 
to  camps,  which  are  as  it  were  besieged,  extends  also  to  the  enemy's 
ports,  which  when  invested  by  ships  are  deemed  to  be  besieged.' 
On  the  strength  of  these  opinions  the  States  General  in  1630  issued 
a  placaat  in  which  they  announced  their  intention  to  confiscate  neu- 
tral ships  caught  at  any  distance  sailing  for  the  enemy's  ports  in 
Flanders,  as  also  those  which,  having  broken  the  blockade,  should 
be  caught  at  any  time  before  the  completion  of  their  voyage.  This 
they  justified  by  the  declaration  that  '  their  High  Mightinesses  keep 
the  said  ports  continually  blockaded  by  their  vessels  of  war  at  an 
excessive  charge  to  the  state,  in  order  to  hinder  all  transport  to  and 
commerce  with  the  enemy,  and  because  those  ports  and  places  are 
reputed  to  be  besieged,  which  has  from  all  time  been  an  ancient  usage 
after  the  example  of  all  kings,  princes,  powers  and  other  republics, 
which  have  exercised  the  same  right  on  similar  occasions.'  For  tne 
real  absence  of  settled  usage  we  may  safely  accept  the  statement  of 
Grotius  in  preference  to  the  phrases  of  official  style  asserting  its 
existence.  What  is  important  in  the  placcmt  is  that  investment  by 
sea  takes  the  place  of  any  necessity  for  true  siege.  In  other  words 
blockade  as  a  technical  institution,  with  its  interception  of  all  com- 
merce and  not  merely  of  contraband  goods,  is  officially  adopted  by 
Holland,  and  thenceforward  stands  out  distinctly  from  the  confused 
ideas  of  previous  ages.  That  the  investment  should  be  real,  as  in 
the  actual  instance  the  placaat  asserted  it  to  be,  the  authority  from 
which  that  document  emanated  could  not  take  from  neutrals  the  right 
to  judge  for  themselves.  If  it  was  alleged  by  them  not  to  be  real, 
that  would  be  a  dispute  between  the  governments  concerned. 

"  The  new  institution  however  did  not  immediately  find  acceptance 
outside  Holland.  The  Dutch  government  did  not  help  to  smooth 
the  difficulty  over  by  showing  much  practical  moderation,  for  in  1652 
it  proclaimed  a  blockade  of  all  the  coasts  of  the  British  Isles,  of 
which  it  would  be  absurd  to  imagine  any  real  investment.  But  it  was 
capable  of  adapting  its  course  to  the  pursuit  of  diplomatic  advan- 
tage, and  it  did  not  renew  the  placaat  of  1630  on  the  occasion  of  its 
decreeing  a  blockade  of  Flanders  in  1645,  and  in  its  treaty  of  1646 
with  France,  while  obtaining  (as  it  believed)  the  concession  of  the 


LAWS  OF  MARITIME  WARFABE.  183 

rule  '  free  ships  free  goods,'  it  did  not  insist  on  the  equivalence  of 
investment  to  siege,  but  acq[uiesced  in  the  confiscation  of  ship  and 
cargo  being  denounced  against  those  who  shall  have  succoured  or 
thrown  men,  grain  or  provisions  into  a  place  attacked  by  his  ma- 
jesty's armies.  And  this  provision  was  substantially  repeated  in  the 
Anglo-French  treaty  of  1655.  The  Franco-Spanish  treaty  of  the 
Pyrenees  in  1659  prohibited  commerce  of  all  kinds  with  towns  and 
places  '  besieged,  blockaded  or  invested,'  but  added  an  express  pro- 
hibition of  French  commerce  with  Portugal,  as  being  a  revolted  pro- 
vince of  Spain,  the  whole  Portuguese  coast  being  apparently  re- 
garded as  too  extensive  for  the  Spanish  blockade  to  be  relied  on  for 
legally  sealing  it.  But  the  Anglo-Swedish  treaty  of  1661,  while  also 
prohibiting  the  entry  of  all  kinds  of  articles  into  besieged  places,  re- 
stricted the  right  of  capturing  them  to  cases  of  contraband :  if  goods 
not  contraband  should  be  carried  by  either  party  to  ports  or  places 
besieged  by  the  other,  they  might  either  be  sold  to  the  besiegers  or 
carried  away  freely  to  ports  not  besieged.  In  the  Dutch- Algerine 
treaty  of  1662  and  the  Dutch-Swedish  one  of  1667  the  prohibition 
of  commerce  with  besieged  places  extends  to  contraband  and  articles 
which  may  tend  to  the  convenience  or  assistance  of  the  enemy,  which, 
if  not  intended  as  a  euphemism  of  all  articles,  would  probably  be  in- 
terpreted as  such  by  the  Dutch  admiralty.  And  this  is  the  last  which 
we  hear  of  any  limitation,  even  veiled,  of  the  kind  of  commerce  ob- 
noxious to  blockade.  But  both  the  treaties  in  question  insist  on  the 
limitation  of  blockade  to  siege — ^the  Algerine  one  prohibiting  the 
commerce  with  '  towns  actually  besieged  m  regular  form  {obsidione 
justa  realiter  cinctis)  either  by  sea  or  land,  and  by  no  means  in  any 
other  case  '—and  the  Swedish  one  prohibiting  it  with '  fortresses,  towns 
or  places  having  military  garrisons,  so  long  as  it  shall  happen  that 
they  are  under  siege  or  attack  by  an  armed  force  with  the  intention 
of  reducing  them  into  the  power  of  sUch  force,  and,  in  respect  of 
places  situate  on  the  coast,  by  land  as  well  as  by  sea.'  Such  careful 
phraseology  begets  the  suspicion  that  the  governments  and  admiral- 
ties of  naval  powers  were  beginning  to  assume  the  equivalence  of  in- 
vestment to  siege  with  a  freedom  which  the  simple  word  '  siege '  in 
a  treaty  could  not  be  trusted  to  prevent.  The  new  institution  had  in- 
deed nearly  reached  its  maturity,  and  it  was  finally  recognised  by  the 
Anglo-Dutch  treaty  of  1674,  the  Franco-Dutch  one  of  1678  and  the 
Dutch-Swedish  one  of  1679,  in  all  which  commerce  in  articles  not 
contraband  is  declared  to  be  free  '  except  with  towns  or  places  be- 
sieged, shut  in  or  invested  {obsidione  cinctis^  circumseptis  vel  investi- 
tisjn^  to  which  the  first  of  the  three  adds  '  Gallice,  blocqioees  ou  inves- 
ties.^ 

"  That  before  the  end  of  the  seventeenth  century  blockade  had  ac- 
quired the  definite  meaning  of  a  lawful  exclusion  of  all  commerce 
from  an  invested  place,  subject  to  the  question  of  what  might  be  a 
real  investment,  may  be  concluded  further  from  the  fact  that,  in  con- 
trast with  the  extravagant  use  of  the  term  in  1652,  it  was  not  used  in 
the  Anglo-Dutch  convention  of  1689,  notified  by  the  parties  to  all  the 
European  powers.  That  document  did  not  profess  to  exercise  a  bel- 
ligerent right  against  neutrals  but,  in  effect,  to  forbid  neutrality.  It 
dwelt  on  the  necessity  of  destroying  the  commerce  of  France  in  order 
to  prevent  a  great  erfusion  of  blood,  and  recited  that  many  sovereigns 
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had  prohibited  trade  with  France  and  that  others  would  soon  pro- 
hibit it,  wherefore  the  two  allies  prohibited  commerce  with  the  whole 
coast  of  France  and  with  all  French  possessions  in  every  part  of  the 
world,  and  announced  their  intention  of  seizing  on  the  high  seas,  at 
any  distance  from  France,  any  ship  which  might  be  found  sailing 
for  her  ports.  This  was  an  extraordinary  stroke  of  policy,  and,  as 
the  flacaat  of  1599  and  the  similar  attempt  in  1793,  outside  law  even 
in  the  ideas  of  those  who  resorted  to  it;  and  was  marked  as  such  by 
the  separate  article  by  which  the  two  allies  promised  t6  aid  each  other 
in  suppressing  the  resistance  which  they  expected  that  their  action 
would  arouse.  There  are  reasons  for  thinking  that  the  interdiction 
so  fulminated  was  not  attempted  to  be  enforced  for  more  than  a  few 
months,  and  that  the  armed  neutrality  of  1693  was  caused  by  other 
infractions  of  maritime  law." 

Westlake,  vol.  2,  pp.  257-262. 

In  the  Ytow  Judith  (1799)  (1  C.  Eob.  150)  Sir  William  Scott  said : 
"  With  respect  to  the  matter  of  blockade,  I  must  observe  that  a  block- 
ade is  just  as  much  violated  by  a  vessel  passing  outwards  as  inwards. 
A  blockade  is  a  sort  of  circumvallation  round  a  place,  by  which  all 
foreign  connection,  and  correspondence  is,  as  far  as  human  force 
can  effect  it,  to  be  entirely  cut  off.  It  is  intended  to  suspend  the 
entire  commerce  of  the  place,  and  a  neutral  is  no  more  at  liberty  to 
assist  the  traffic  of  exportation  than  of  importation." 

In  the  Juifrow  Maria  Schroeder  (1800)  (3  C.  Eob.  148),  Sir  Wil- 
liam Scott  said :  "A  blockade  may  be  more  or  less  rigorous,  either  for 
the  single  purpose  of  watching  the  military  operations  of  the  enemy, 
and  preventing  the  egress  of  their  fleet,  as  at  Cadiz,  or  on  a  more 
extended  scale,  to  cut  off  all  access  of  neutral  vessels  to  that  inter- 
dicted place,  which  is  strictly  and  properly  a  blockade ;  for  the  other 
is,  in  truth,  no  blockade  at  all,  as  far  as  neutrals  are  concerned.  It 
is  an  undoubted  right  of  belligerents  to  impose  such  a  blockade, 
though  a  severe  right,  and  as  such  not  to  be  extended  by  construc- 
tion ;  it  may  operate  as  a  grievance  on  neutrals,  but  it  is  one  to  which, 
by  the  law  of  nations,  they  are  bound  to  submit." 

In  the  Frcmciaka  (1855)  (10  Moore  P.  C,  37,  2  Eoscoe,  346),  it  is 
said  that  the  "  right "  of  blockade  "  is  founded  not  on  any  general  un- 
limited right  to  cripple  the  enemy's  commerce  with  neutrals  by  all 
means  effectual  for  that  purpose,  for  it  is  admitted  on  all  hands  that 
a  neutral  has  a  right  to  carry  on  with  each  of  the  belligerents  dur- 
ing war  all  trade  which  was  open  to  him  in  time  of  peace,  subject  to 
the  exceptions  of  trade  in  contraband  goods  and  trade  with  block- 
aded ports.  Both  these  exceptions  seem  founded  on  the  same  reason, 
viz.,  that  a  neutral  has  no  right  to  interfere  with  the  military  opera- 
tions of  a  belligerent  either  by  supplying  his  enemy  with  materials 
of  war,  or  by  holding  intercourse  with  a  place  which  he  has  be- 
seiged  or  blockaded." 


BLOCKADE,  SEVERAL  K1KDS  OF, 

The  several  kinds  of  blockade  as  defined  by  authorities  on 

International  Law. 

Simple  and  Governmental  Blockades. 

"  Blockades  are  divided,  by  English  and  American  publicists  into 
two  kinds:  1st.  a  simple  or  defacto  blockade,  and  2d,  a  public  or 
governmental  blockade.  This  is  by  no  means  a  mere  nominal  dis- 
tinction, but  one  that  leads  to  practical  consecjuences  of  much  im- 
portance. In  cases  of  capture,  the  rules  of  evidence  which  are  ap- 
plicable to  one  kind  of  blockade,  are  entirely  inapplicable  to  the 
other ;  and  what  a  neutral  vessel  might  lawfully  do  in  case  of  a  sim- 
ple blockade,  would  be  suflScient  cause  for  condemnation  in  case  of 
a  governmental  blockade.  A  simple  or  de  facto  blockade  is  consti- 
tuted merely  by  the  fact  of  an  investment,  and  without  any  neces- 
sity of  a  public  notification.  As  it  arisies  solely  from  facts,  it  ceases 
when  they  terminate;  its  existence  must,  therefore,  in  all  cases,  be 
established  by  clear  and  decisive  evidence.  The  burthen  of  proof 
is  thrown  upon  the  captors,  and  they  are  bound  to  show  that  there 
was  an  actual  blockade  at  the  time  of  the  capture.  If  the  blockad- 
ing ships  were  absent  from  their  stations  at  the  time  the  alleged 
breach  occurred,  the  captors  must  prove  that  it  was  accidental,  and 
not  such  an  absence  as  would  dissolve  the  blockade.  A  public^  or 
governmental  blockade,  is  one  where  the  investment  is  not  only  ac- 
tually established,  but  where  also  a  public  notification  of  the  fact  is 
made  to  neutral  powers  by  the  government,  or  officers  of  state,  de- 
claring the  blockade.  Such  notice  to  a  neutral  state  is  presumed  to 
extend  to  all  its  subjects ;  and  a  blockade  established  by  public  edict 
is  presumed  to  continue  till  a  public  notification  of  its  expiration. 
Hence  the  burthen  of  proof  is  changed,  and  the  captured  party  is  now 
bound  to  repel  the  legal  presumptions  against  him  by  unequivocal 
evidence.  It  would,  probably,  not  be  sufficient  for  the  neutral  claim- 
ant to  prove  that  the  blockading  squadron  was  absent,  and  there 
was  no  actual  investment  at  the  time  the  alleged  breach  took  place ; 
he  must  also  prove  that  it  was  not  an  accidental  and  temporary  ab- 
sence, occasioned  by  storms,  but  that  it  arose  from  causes  which  by 
their  necessary  and  legal  operation,  raised  the  blockade. 

Halleck,  pp.  543,  544. 

Paper  Blockade. 

A  paper  or  constructive  blockade  "  is  one  established  by  proclama- 
tion, without  the  actual  presence  of  an  adequate  force  to  prevent  the 
entrance  of  neutral  vessels  into  the  port  or  ports  so  pretended  to  be 
blockaded."    *    *    * 

"In  the  course  pursued  iDy  the  belligerents  in  the  wars  of  the 
French  revolution  and  empire,  and  in  the  British  orders  in  council 
and  Napoleon's  retaliatory  decrees,  an  attempt  was  made  by  England 
and  France  to  annul  the  well  established  rule  of  blockades,  and  to 
close  the  ports  and  coasts  of  a  whole  state  to  neutral  commerce,  by 
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simple  proclamations,  and  without  the  slightest  pretense  of  an  actual 
blockading  force.  TTie  United  States  constantly  protested  against 
this  proceeding,  and  contended  for  the  rule  of  international  law  as 
laid  down  by  text-writers,  that  no  port  or  coast  could  be  regarded 
as  blockaded  without  the  actual  presence  of  a  suflicient  force  to  pre- 
vent, or  at  least  to  render  dangerous,  any  attempt  of  the  neutral  to 
enter.  It  is  not  necessary  to  here  repeat  the  various  discussions 
which  grew  out  of  these  events,  as  the  powers  which  then  attempted 
to  establish  this  new  and  absurd  rule  oi  international  law,  have  now 
entirely  abandoned  such  pretensions." 

HaUeck,  pp.  540,  542. 

Commercial  and  Military  Blockades. 

Commercial  blockades  are  "blockades  of  commercial  towns,  not 
being  naval  stations  or  military  posts,  instituted  for  the  purpose  of 
merely  closing  them  against  commerce,  and  not  as  a  part  of  warlike 
operations  directed  to  the  capture  of  the  place,  or  its  actual  invest- 
ment or  siege.  Blockades  of  the  latter  description  may  be  called,  for 
convenience,  and  in  the  absence  of  any  settled  term,  militar]/  ar 
strategic  hlockadesP  The  United  States  during  the  civil  war,  1861- 
1865,  "  established  the  largest  commercial  blockade  ever  known,  and 
carried  it  out  with  extraordinary  success.  It  extended  from  the 
Potomac  to  the  Eio  Grande  *  *  *  over  a  stretch  of  upwards  of 
three  thousand  miles,"  with  minor  exceptions.  "  This  vast  blockade, 
for  four  years,  was  purely  commercial.  The  great  aid  it  contributed 
toward  the  diminution  of  the  resources  of  the  enemy,  their  exhaustion 
and  final  surrender,  and  the  now  generally  recognized  necessity  for 
it,  have  doubtless  been  instructive  to  America  and  the  rest  of  the 
world.  It  has  shown  that  there  may  be  wars  in  which  such  a  block- 
ade may  be  extremely  useful,  if  not  necessary.  At  the  same  time,  it 
has  shown  that  a  blockade,  commercial  in  its  immediate  action,  may 
be  a  necessary  part  of  a  large  system  of  military  strategy  in  its  more 
remote  relations.  The  strategy  was,  to  surround  the  entire  rebel 
territory  by  sea  and  land,  force  it  in  upon  itself,  reducing  its  pro- 
portions and  resources,  and  making  advances  into  its  interior,  from 
the  sea-coast  or  by  land,  at  such  points  as  should  be  selected.  The 
blockade  of  the  entire  coast  did  not  only  cut  off  commerce  and  shut 
in  the  naval  force  of  the  enemy,  but  compelled  them  to  maintain 
military  forces  to  defend  ports  from  possible  attacks  by  the  ships, 
so  diverting  their  strength  from  the  immediate  scenes  of  operations 
by  the  armies. 

"Although  the  United  States,  before  1861,  had  made  efforts  toward 
a  prohibition  of  commercial  blockades,  they  never  questioned  their 
legality  under  the  law  of  nations."    *    *     * 

"As  to  the  legality  of  commercial  blockades.  Napoleon  assigned, 
as  one  of  the  defenses  of  his  Berlin  decree,  that  England  '  extended 
three  thousand  miles,"  with  minor  exceptions.  "  This  vast  blockade, 
the  right  of  blockade  to  unfortified  cities  and  ports,  to  harbors  and 
the  mouths  of  rivers;  while  this  right,  according  to  reason  and  the 
usage  of  civilized  nations,  is  only  applicable  to  fortified  places.' 
(Martens,  tom.  I.  p.  439).  But,  in  this  position.  Napoleon  is  without 
support.  *  *  *  The  United  States  have  recognized  such  block- 
ades, and  established  the  latest  and  largest." 

When  ton,  Dana's  Note  232.  pp.  671-673.  (See  this  note  in  fuU  for  a 
criticism  of  tlie  earlier  position  of  the  United  States  in  its  opposition  to 
the  commercial  blockade.) 
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Blockade  by  Obstructions. 

"  Parties  defending  a  city  often  obstruct  the  approaches  to  it  by 
driving  piles  or  sinking  loaded  vessels  in  the  channels.  The  attack- 
ing party  in  the  possession  of  the  approaches  will  often  do  the  same, 
to  prevent  ingress  and  egress  of  hostile  vessels.  At  the  close  of  the 
war,  these  obstructions  yield  to  engineering.  During  the  war  oi 
the  Revolution,  the  British  closed,  in  this  manner,  the  harbor  of 
Savannah.  There  have  been  many  such  cases  in  European  warfare; 
and,  during  the  late  civil  war  in  the  United  States,  the  rebel  authori- 
ties placed  obstructions  in  many  harbors,  which  it  has  since  been 
found  Very  diflScult  to  remove.  But  the 'right  to  use  these  means  of 
warfare  cannot  be  questioned.  The  entire  destruction  of  a  harbor 
long  used  by  the  commercial  world,  not  as  a  means  of  belligerent 
coercion,  but  as  mere  vindictive  punishment,  would  doubtless  fur- 
nish a  proper  occasion  for  remonstr;ance  by  neutral  powers.  While 
Charleston  was  beseiged  and  blockaded,  in  1861-2,  the  national  fleet 
sank  hulls  loaded  with  stone,  in  some  of  the  numerous  approaches  to 
that  city,  leaving,  however,  two  ship-channels  open.  These  were 
purely  military  operations  in  aid  of  the  blockade,  and  the  port  itself 
was  claimed  as  the  lawful  territory  of  the  attaching  party.  Under 
these  circumstances,  an  extraordinary  correspondence  on  the  subject 
was  opened  by  Lord  Bussell.  In  a  letter  to  Lord  Lyons,  on  the  20th 
December,  1861,  he  desired  him  to  remonstrate  with  Mr.  Seward 
against  this  act  as  'a  cruel  plan,  seeming  to  imply  despair  of  the 
restoration  of  the  Union,  *  *  *  a  plan  which  could  only  b^ 
adopted  as  a  measure  of  revenge  and  of  irremediable  injury  against 
an  enemy.'  He  was  further  instructed  to  say  to  Mr.  Seward,  '  that, 
even  as  a  scheme  of  embittered  and  sanguinary  war,  such  a  measure 
would  not  be  justifiable.  It  would  be  a  plot  against  the  commerce 
of  all  maritime  nations,  and  against  the  free  intercourse  of  the 
Southern  States  of  America  with  the  civilized  world.'  (Earl  Russell 
to  Lord  Lyons,  Dec.  20,  1861.  Same,  to  the  Liverpool  ship-owners, 
Jan.  15,  1862.)  Whether  or  not  Lord  Lyons,  in  his  conversation 
with  Mr.  Seward,  repeated  any  of  this  ill-judged  and  intemperate 
language,  no  notice  of  it  was  taken  by  Mr.  Seward,  as  far  as  appears 
by  Lord  Lyon's  report  to  Earl  Russell  of  Jan.  14,  1862.  In  that  re- 
port, he  simply  represents  Mr.  Seward  as  referring  to  the  limited 
and  temporary  character  of  the  obstructions,  and  as  remarking  that 
'he  was  not  prepared  to  say,  that,  as  an  operation  of  war,  it  was 
unjustifiable  to  destroy  permanently  the  harbors  of  the  enemy ;  but 
nothing  of  the  kind  had  been  done  on  the  present  occasion.'  Mr. 
Seward  seems  also  to  have  reminded  Lord  Lyons  of  the  course  of 
Great  Britain  at  Savannah,  and  of  the  acts  of  the  rebels  in  several 
of  their  ports;  and  that,  since  the  sinking  of  the  vessels,  British 
steamers,  loaded  with  munitions  of  war  for  the  rebels,  had  succeeded 
in  getting  in.  In  a  letter  to  Mr.  Adams  of  Feb.  17, 1862,  Mr.  Seward 
writes,  'I  am  not  prepared  to  recognize  the  right  of  other  nations 
to  object  to  the  measure  of  placing  artificial  obstructions  in  the  chan- 
nels of  rivers  leading  to  ports  which  have  been  seized  by  the  in 
surgents  in  their  attempt  to  overthrow  this  government.  I  am, 
nevertheless,  desirous  that  the  exaggerations  on  that  subject  which 
have  been  indulged  abroad  may  be  corrected.'  As  might  be  supposed, 
the  subject  was  not  renewed  by  Great  Britain." 
Wheaton,  Dana*s  note  No.  166,  p.  429. 
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Stone  Blockade. 

During  the  Civil  War,  1861-1865,  "an  experiment  was  made  of 
supplementing  the  blockades  at  Charleston  and  Savannah  by  sinking 
stone-ships  in  channels  of  entrance  into  the  ports.  At  the  instance 
of  British  merchants  their  Government  made  complaints  against 
this,  as  being  detrimental  to  the  general  and  permanent  interests 
of  commerce,  to  which  our  Secretary  of  State  replied  that  the  United 
States  would  regard  it  as  a  duty  to  remove  the  obstructions  as  soon 
as  the  Union  should  be  restored. 

"Had  the  United  States  a  right  to  do  this,  or  had  neutrals  ac 
quired  a  right  of  access  to  those  harbors  subject  only  to  the  tem- 
porary hindrances  of  war?  As  far  as  the  sovereign's  right  is  con- 
cerned, it  is  clear  that,  for  national  preservation,  measures  of  forct. 
within  the  borders  of  a  state  are  not  subjects  of  complaint  from  for- 
eigners, any  more  than  blockade  or  visitation  on  suspicion  of  con- 
traband upon  the  water.  As  far  as  the  practice  of  nations  is  con- 
cerned, we  have  a  good  instance  in  the  obstructions  at  Dunkirk^ 
which  were  stipulated  for  in  the  Treaty  of  Utrecht  i  *  *  *.  and 
insisted  upon  in  all  new  treaties,  until  the  French  were  released  from 
their  obligations  by  the  peace  of  Paris  in  1783.  And,  in  the  war  of 
1870  between  France  and  Germany,  the  Prussians  blocked  up,  or 
filled  with  torpedoes,  a  large  part  of  the  harbors  of  northern 
Germany." 

Woolsey,  p.  295. 

Paper  Blockade. 

These  "  paper  or  cabinet  blockades,  whether  declarations  of  an  in- 
tention to  blockade  a  place  without  sending  an  adequate  force  thither,, 
or  the  mere  formality  of  pronouncing  a  tract  of  coast  under  block- 
ade, are  an  undue  stretch  of  belligerent  right,  and  of  no  validity 
whatever."  It  is  to  be  hoped  that  this  kind  of  blockade  has  come 
"  to  a  perpetual  end,"  since  the  Declaration  of  Paris  of  1856. 
Woolsey,  p.  344. 

Pacific  Blockade. 

"  Since  the  beginning  of  the  present  century  ri9th]  what  is  called 
pacific  blockade  has  been  not  infrequently  used  as  a  means  of  con- 
straint short  of  war.  The  first  instance  occurred  in  1827,  when  the 
coasts  of  Greece  were  blockaded  by  the  English,  French  and  Russian 
squadrons,  while  the  three  powers  still  professed  to  be  at  peace  with 
Turkey.  Other  like  blockades  followed  in  rapid  succession  during 
the  next  few  years.  The  Tagus  was  blockaded  by  France  in  1831, 
New  Granada  by  England  in  1836,  Mexico  by  France  in  1838,  and 
La  Plata  from  1838  to  1840  by  France,  and  from  1845  to  1848  by 
France  and  England;  the  Greek  ports  were  blockaded  by  England 

1  The  treaty  of  Utrecht  of  1713  between  Great  Britain  and  France  contained  the  fol- 
lowing clause : 

"  IX.  The  most  Christian  King  shall  take  care  that  all  the  fortifications  of  the  city  of 
Dunkirk  be  razed,  that  the  harbour  be  filled  up,  and  that  the  sluices  or  moles  which  serve^ 
to  cleanse  the  harbor  be  levelled,  and  that  at  the  said  King's  own  expense,  within  the 
space  of  five  months  after  the  conditions  of  peace  are  concluded  and  signed  ;  that  is  to- 
say,  the  fortifications  toward  the  8ea,  within  the  space  of  two  months,  and  those  towards 
the  land,  together  with  the  said  banks,  within  three  months ;  on  this  express  condition, 
also,  that  the  said  fortifications,  harbors,  moles,  or  sluices,  be  never  repaired  again.'  An 
which  shall  not,  however,  be  begun  to  be  ruined,  till  after  that  every  thing  is  put  into- 
his  Christian  Majesty's  hands,  which  is  to  be  given  him,  instead  thereof,  or  as  an  equiva- 
lent."— Jenkinson's  Treaties,  vol.  2,  p.  S3. 
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in  1850,  and  Rio  de  Janeiro  by  the  same  power  in  1862.  Since  the 
last-mentioned  year  no  fresh  instance  occurred  until  1884,  when 
France  blockaded  a  portion  of  the  coast  of  Formosa.  Finally  in 
1886  Greece  was  blockaded  by  the  fleets  of  Great  Britain,  Austria, 
Germany,  Italy  and  Russia." 
HaU,  p.  386. 

Pacific  Blockade. 

The  conduct  of  pacific  blockades  of  this  character  by  the  Powers 
has  varied.  During  the  Mexican  blockade  by  France  in  1838,  both 
Mexican  vessels  and  ,vessels  of  third  Powers  were  seized  and  con- 
demned. In  the  earlier  cases  of  pacific  blockade  the  practice  had 
been  simply  to  sequester  vessels  seeking  to  break  the  blockade,  and 
detain  them  without  compensation.  This  practice  was  followed  by 
Great  Britain  in  her  Greek  blockade  of  1850  and  again  in  the  Greek 
blockade  of  1886.  "But  the  blockade  of  Formosa  in  1884  was  in- 
tended to  be  enforced  in  a  very  different  spirit.  The  French  gov- 
ernment disavowed  any  wish  to  assume  the  character  of  a  belligerent, 
but  it  proposed  to  treat  neutral  vessels  as  liable  to  capture  and  con- 
demnation ;  it  was  anxious  to  retain  the  privilege  of  coaling  its  fleet 
at  Hongkong,  while  it  enjoyed  the  powers  attendant  upon  a  hostile 
blockade.  Lord  Granville  refused  to  assent  to  conduct  so  inequitable 
towards  China,  and  intimated  that  he  should  consider  the  hostilities 
which  had  in  fact  taken  place,  together  with  the  formal  notice  of 
blockade,  to  constitute  a  state  of  war. 

"  Between  blockades  so  different  in  their  incidents  there  is  little 
in  common.  With  regard  to  those  under  which  vessels  of  third 
powers  are  condemned  or  even  sequestrated,  the  question  arises 
whether  a  state  in  time  of  peace  can  endeavour  to  obtain  redress  from 
a  second  state  for  actual  or  supposed  injuries  by  means  which  inflict 
loss  and  inconvenience  upon  other  countries.  In  England  at  any  rate 
it  was  soon  thought  not.  In  1846,  Lord  Palmerston  said  in  writing 
to  Lord  Normanby,  the  ambassador  at  Paris,  with  reference  to  the 
blockade  of  La  Plata,  'The  real  truth  is,  though  we  had  better 
keep  the  fact  to  ourselves,  that  the  French  and  English  blockade 
of  the  Plata  has  been  from  first  to  last  illegal.  Peel  and  Aber- 
deen have  always  declared  that  we  have  not  been  at  war  with  Rosas ; 
but  blockade  is  a  belligerent  right,  and  unless  you  are  at  war  with  a 
state  you  have  no  right  to  prevent  ships  of  other  states  from  com- 
municating with  the  ports  of  that  state — -nay,  you  cannot  prevent 
your  own  merchant  ships  from  doing  so.  I  thmk  it  important  there- 
fore, in  ordei*  to  legalize  retrospectively  the  operations  of  the  block- 
ade, to  close  the  matter  by  a  formal  convention  of  peace  between  the 
two  powers  and  Rosas.'  To  this  language  there  is  nothing  to  add, 
except  an  expression  of  surprise  that  the  subject  could  have  ever 
presented  itself  to  any  mind  in  a  different  light.  No  state  can  ex- 
pect another  to  submit  to  annoyance,  still  less  to  loss,  for  its  mere 
convenience.  It  is  only  under  the  supreme  necessities  of  war,  when 
the  gain  or  loss  of  belligerent  states  is  wholly  out  of  proportion  to 
the  loss  inflicted  upon  neutral  individuals,  that  other  states  can  be 
reasonably  asked  to  forego  their  right  of  intercourse  with  the  enemy. 
If  a  country  itself  professes  that  its  quarrel  is  not  serious  or  danger- 
ous enough  to  make  recourse  to  hostilities  necessary,  its  needs  can- 
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not  be  so  urgent  as  to  justify  a  demand  for  privileges  conceded  only 
upon  the  ground  of  necessity  and  danger. 

"The  practice  however  assumes  a  very  different  aspect  when  it  is 
so  conducted  as  to  be  harmless  to  the  interests  of  third  powers.  It  is 
a  means  of  constraint  much  milder  than  actual  war,  and  therefore, 
if  suflScient  for  its  purpose,  it  is  preferable  in  itself.  It  is  true  that 
its  very  mildness  may  tempt  strong  powers  to  employ  it  against 
weak  countries  on  occasions  when,  if  debarred  from  its  use,  they 
would  not  resort  to  hostilities ;  but  it  is  not  to  be  forgotten  that  weak 
countries  sometimes  presume  upon  their  weakness,  and  that  the  pos- 
sibility of  taking  measures  against  them  less  severe  than  war  may  be 
as  much  to  their  advantage  as  to  that  of  the  injured  power.  More- 
over the  circumstances  of  the  Greek  blockade  of  1886  show  that  occa- 
sions may  occur  in  which  pacific  blockade  has  an  efficacy  which  no 
other  measure  would  possess.  The  irresponsible  recklessness  of 
Greece  was  endangering  the  peace  of  the  world ;  advice  and  threats 
had  been  proved  to  be  useless ;  it  was  not  till  the  material  evidence  of 
the  blockade  was  afforded,  that  the  Greek  imagination  could  be 
impressed  with  the  belief  that  the  majority  of  the  Great  Powers  of 
Europe  were  in  earnest  in  their  determination  that  war  should  be 
avoided. 

"  Pacific  blockade,  like  every  other  practice,  may  be  abused.  But, 
subject  to  the  limitation  that  it  shall  be  felt  only  by  the  blockaded 
country,  it  is  a  convenient  practice,  it  is  a  mild  one  in  its  effects  even 
upon  that  country,  and  it  may  sometimes  be  of  use  as  a  measure  of 
international  police,  when  hostile  action  would  be  inappropriate  and 
no  action  less  stringent  would  be  effective." 
Hall,  pp.  386-389. 

Commercial  and  MiUtary  Blockades. 

A  Commercial  blockade  seeks  to  bar  "  access  of  innocent  trade  to  an 
enemy's  country  "  and  extends  its  operations  "  beyond  the  area  of 
purely  military  operations  to  all  coasts  which  can  be  guarded  by  the 
fleet  of  the  belligerent."  The  use  of  the  purely  military  blockade  is 
"  of  course  fully  warranted  by  the  right  of  a  belligerent  to  carry  out 
his  operations  of  war  without  being  obstructed  by  neutrals.  But 
according  to  existing  usage  it  would  be  legitimate,  in  a  war  between 
England  and  the  United  States,  for  the  former  power  to  blockade 
the  whole  Californian  coast,  while  the  only  military  operations  were 
being  conducted  on  the  Atlantic  seaboard  and  along"  the  frontiers  of 
Canada.  To  forbid  all  neutral  commerce,  when  no  immediate  mili- 
tary end  is  to  be  served,  and  when  the  effect  of  the  measure  upon  the 
ultimate  issue  of  the  war  is  so  slight  as  usually  to  be  almost  inap- 
preciable, is  to  contradict  in  the  plainest  manner  the  elementary 
principle  that  neutrals  have  a  right,  as  a  general  rule,  to  trade  with 
the  enemy.  If  this  principle  can  be  invaded  in  order  that  a  belliger- 
ent may  be  subjected  to  a  mere  incidental  annoyance,  it  is  for  all 
practical  purposes  non-existent.  The  theoretic  reasoning  which  would 
justify  a  commercial  blockade  would  equally  justify  an  order,  un- 
supported by  the  presence  of  an  armed  force,  prohibiting  neutrals 
from  entering  an  enemy's  port,  and  declaring  any  vessel,  with  such 
destination  to  be  a  good  prize.  The  best  excuse  for  the  usage  is  that 
the  line  of  separation  between  a  military  and  a  commercial  blockade 
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is  in  some  cases  extremely  fine;  and  that  occasionally  a  blockade 
which  in  its  origin  is  of  the  latter  character  is  insensibly  trans- 
formed into  the  former.  Thus  the  blockade  of  the  whole  coasts  of 
the  Confederated  States  during  the  American  Civil  War,  which  be- 
gan by  being  no  more  than  the  largest  commercial  blockade  ever  in- 
stituted, was  ultimately  of  considerable,  military  importance,  and 
aided  directly  in  carrying  out  a  plan  of  operations  which  had  for  its 
object  to  stifle  the  enemy  by  compression  on  every  side. 

"  It  may  also  be  urged  that  in  proportion  as  general  maritime  com- 
merce becomes  freed  from  liability  to  capture,  it  is  necessary  that  a 
belligerent  should  be  confirmed  in  the  special  privileges  which  enable 
him  to  overcome  the  advantages  derived  by  his  enemy  from  the 
ease  and  cheapness  of  transport  by  sea.  Owing  to  the  limitation  of 
transport  by  land  to  certain  lines  of  road,  and  to  the  cost  of  effecting 
it  by  indirect  routes,  an  invasion  intercepts  trade  over  a  larger  area 
than  could  be  generally  touched  by  such  maritime  blockades  as  are 
combined  with  military  operations.  Hence  wars  which  are  carried 
on  by  land,  incidentally  establish  blockades  upon  a  very  large  scale, 
and  among  the  means  by  which  an  invasion  is  calculated  and  in- 
tended to  reduce  an  enemy,  is  the  derangement  to  his  foreign  and 
internal  trade  which 'is  caused  by  the  occupation  of  his  country. 
Although  therefore,  when  this  derangement  is  itself  the  sole  object 
to  which  naval  or  military  forces  are  directed,  they  are  engaged  in 
naval  or  military  operations  in  so  strained  a  sense  that  the  manner 
in  which  a  neutral  is  affected  must  be  looked  upon  as  anomolous,  it 
is  not  likely  that  the  right  of  maintaining  commercial  blockades  will 
be  readily  abandoned,  nor,  in  spite  of  the  very  serious  objections 
which  exist  against  them  in  their  more  extreme  forms,  is  it  quite 
certain  that  neutrals  have  a  moral  right  to  demand  their  cessation." 
Hall,  pp.  657-659. 

Lawrence  furnished  the  following  definitions  of  the  several  kinds 
of  blockade: 

Effective  blockade  "  is  well  described  in  the  United  States  Naval 
War  Code  of  1900  (Art.  37)  as  one  which  is  'maintained  by  a  force 
sufficient  to  render  hazardous  the  ingress  to  or  egress  from  a  port.' " 

Blockade  de  facto  is  one  where  an  effective  "force  is  in  operation 
and  the  port  is  closed  by  it." 

Blockade  by  notification  is  one  where  "  diplomatic  notice  has  been 
given  that  certain  ports  or  coast-lines  are  under  blockade." 

Paper  blockade  is  one  where  notification  of  blockade  "  is  backed 
up  by  no  force  or  an  inadequate  force,"  this  "  is  in  law  no  blockade 
but  a  lawless  attempt  to  injure  neutral  trade  without  right." 

Strategic  blockade  "  is  one  which  is  carried  on  with  a  view  to  the 
ultimate  reduction  of  the  place  blockaded." 

Commercial  blockade  is  one  that  "has  for  its  object  the  diminution 
of  the  resources  of  the  enemy  by  cutting  off  his  external  commerce." 

"  When  a  commercial  blockade  on  a  large  scale  is  carried  on  with 
skill  and  efficiency,  it  inflicts  much  harm  on  neutrals,  who  are 
naturally  inclined  to  be  restive  under  it.  Unbroken  usage  extending 
back  for  more  than  two  centuries  is  amply  sufficient  to  establish^  its 
legality;  but  the  arguments  of  those  who  desire  to  see  it  forbidden  by 
general  consent  have  much  force,  and  deserve  careful  consideration. 
In  1859  General  Cass,  then  American  Secretary  of  State,  wrote  that 
'  the  blockade  of  a  coast    *    *    *    with  the  real  design  of  carrying 
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on  a  war  against  trade,  and  from  its  nature  against  the  trade  of 
peaceable  and  friendly  powers,  instead  of  a  war  against  armed  men, 
IS  a  proceeding  which  it  is  difficult  to  reconcile  with  reason  or  with 
the  opinions  of  modern  times.'  ^  If  we  add  to  this  the  statement  that 
in  many  cases  the  harm  done  by  commercial  blockades  to  neutrals  is 
greater  than  the  injury  they  inflict  on  the  belligerent  against  whom 
they  are  directed,  a  strong  case  is  presented.  But  the  experience  of 
the  United  States  themselves  shows  that  it  may  sometimes  be  out- 
weighed by  a  stronger.  Less  than  two  years  after  the  despatch 
quoted  above  had  been  written  President  Lincoln  established  the 
largest  and  most  efficacious  commercial  blockade  recorded  in  history. 
While  the  South  had  a  vast  seaboard  and  numerous  ports,  its  terri- 
tory touched  but  one  neutral  state,  and  that  was  poor  and  unde- 
veloped. Little  trade  could  come  across  the  Mexican  border;  and 
when  the  fleets  of  the  North  were  able  to  blockade  effectively  the 
entire  coast  of  the  Confederacy,  few  supplies  from  aboard  could 
enter  the  country  and  few  domestic  products  could  go  out  to  be 
exchanged  for  munitions  of  war.  This  isolation  contributed  power- 
fully to  the  triumph  of  the  Union  arms.  Little  blood  was  sned  to 
bring  it  about,  and  yet  it  was  more  effective  than  many  battles. 
Island  states  afford  more  striking  illustration  still.  If  it  were  pos- 
sible for  any  power  or  combination  of  powers  to  blockade  the  coasts 
of  Great  Britain,  she  would  be  reduced  to  sue  for  peace  in  a  few 
weeks  from  sheer  hunger.  On  the  other  hand  when  the  country 
whose  ports  are  blockaded  abuts  on  the  territory  of  well-equipped  neu- 
tral states,  it  would  be  able  to  obtain  ample  supplies  by  land,  though 
at  an  enhanced  cost.  If  every  German  port  in  the  North  Sea  and  the 
Baltic  w^ere  closed,  the  sixty-six  lines  of  railway  which  cross  her 
frontiers  would  pour  in  all  she  needed.  Moreover  it  is  certain  that 
with  modern  means  of  destruction  no  strongly  held  naval  port  could 
be  hermetically  sealed,  though  the  supplies  that  reached  it  might  be 
scanty.  Nor  could  a  commercial  port  in  which  there  were  well- 
handled  submarines  and  torpedo  craft  be  closed,  except  by  the  use 
of  a  very  large  force  distributed  in  several  cordons.  While  blockade 
may  still  be  made  into  a  most  effective  weapon  in  certain  circum- 
stances, in  others  it  will  be  of  little  use,  and  in  any  case  it  will  require, 
in  order  to  be  maintained  on  a  scale  sufficiently  large  to  affect  the 
issue  of  the  war,  a  force  vastly  greater  than  was  the  case  a  century 
ago.  No  power  could  attempt  a  commercial  blockade  of  any  magni- 
tude unless  it  possessed  a  vast  number  of  war-ships ;  and  the  attempt 
would  not  be  worth  making  unless  there  was  a  strong  probability 
that  its  success  would  reduce  the  foe  to  impotence  for  lack  of  the 
supplies  it  cut  off.  Yet  if  it  did  succeed  in  such  circumstances,  it 
would  decide  the  conflict  with  the  minimum  of  slaughter  and  destruc- 
tion. It  would  be  a  mistake  to  prohibit  entirely  the  use  of  so  humane 
a  weapon,  especially  as  belligerents  may  be  trusted  in  their  own 
interests  not  to  annoy  neutrals  by  using  it  unless  it  is  almost  certain 
to  be  effective.  In  future  this  condition  is  not  often  likely  to  be 
fulfilled.  We  may  expect  commercial  blockades  to  be  fewer  than 
in  the  past;  but  when  they  do  happen  they  will  bring  into  play 
enormous  forces  and  produce  far-reaching  effects." 
Lawrence,  pp.  680-683. 

iWheaton's  International  Law,  8th  ed.,  pp.  671,  672. 
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Blockade  by  Obstructions. 

"  It  is  not  necessary  that  channels  should  in  every  case  be  closed 
by  ships,  though  a  maritime  blockade  without  vessels  to  support  it 
would  be  a  contradiction  in  terms.  As  an  operation  supplementary 
to  those  of  the  fleet,  a  waterway  may  be  closed  by  stones,  sunken 
hulls,  torpedoes,  or  other  obstructions.  When,  in  1861,  Earl  Russell 
i^emonstrated  on  behalf  of  the  British  Government  against  the 
attempt  made  by  the  Federal  forces  to  block  up  soi^e  of  the  ap- 
proaches to  Charleston  and  Savannah  by  sinking  vessels  in  the  chan- 
nels, Mr.  Seward  replied  that  the  obstructions  were  only  temporary 
and  would  be  removed  at  the  termination  of  the  war.  He  also  dis- 
claimed any  intention  to  inflict  permanent  injury  upon  '  the  com- 
merce of  nations  and  the  free  intercourse  of  the  Soutnem  States  of 
America  with  the  civilized  world.'  But  any  form  of  closure  which 
dispenses  with  ships  altogether,  whether  it  be  lawful  or  unlawful, 
cannot  be  a  blockaae." 
Lawrence,  p.  685. 

Commercial  Blockades. 

Commercial  blockade  is  one  "  declared  simply  in  order  to  cut  off 
the  coast  from  intercourse  with  the  outside  world,  although  no  mili- 
tary operations  take  place  on  shore.  That  blockades  commercial 
are,  according  to  the  present  rules  of  International  Law,  as  legiti- 
mate as  blockades  strategic,  is  not  generally  denied.  But  several 
writers  maintain  that  blockades  purely  commercial  ought  to  be  abol- 
ished as  not  in  accordance  with  the  guaranteed  freedom  of  neutral 
commerce  during  war." 
Oppenhelm,  vol.  2,  p.  452. 

Stone  Blockade. 

"  When  in  1861,  during  the  American  Civil  War,  the  Federal  Gov- 
ernment blocked  the  harbour  of  Charleston  by  sinking  ships  laden 
with  stone,  the  question  arose  whether  a  so-called  stone-blockade  is 
lawful.  There  ou^ht  to  be  no  doubt  *  *  *  that  such  a  stone- 
blockade  is  not  a  blockade  in  the  ordinanr  sense  of  the  term,  and  that 
neutral  ships  may  not  be  seized  and  confiscated  for  having  attempted 
e^ess  or  ingress.  But,  on  the  other  hand,  there  ought  to  be  no  doubt 
either  that  this  mode  of  obstructing^  an  enemy  port  is  as  lawful  as 
any  other  means  of  sea  warfare,  provided  the  blocking  of  the  harbour 
is  made  known  so  that  neutral  vessels  can  avoid  the  danger  of  being 
wrecked.  See  Wharton,  III.  sec.  861  a;  Fauchille,  JBlocus^  pp. 
143-146 ;  Perels,  sec.  85,  p.  187.'' 

Oppenhelm,  vol.  2,  pp.  460,  451,  note. 
Pap^r  Blockade. 

Paper  or  fictitious  blockade,  in  contradistinction  to  the  effective 
blockade  provided  by  the  Declaration  of  Paris  and  the  Declaration 
of  London,"  was  jfreicjuently  practised  during  the  seventeenth,  eight- 
eenth, and  at  the  beginning  of  the  nineteenth  century."  It  "  consists 
in  the  declaration  and  notification  that  a  port  or  a  coast  is  blockaded 
without,  however,  posting  a  suflScient  number  of  men-of-war  on  the 
spot  to  be  really  able  to  prevent  egress  and  ingress  of  every  vessel." 
Oppenhelm,  vol.  2,  p.  461. 
58541—18 ^13 
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Strategic  Blockade. 

Strategic  blockade  is  one  that  "  forms  part  of  other  military  opera- 
tions directed  against  the  coast  which  is  blockaded,  or  if  it  be  de- 
clared in  order  to  cut  off  supply  to  enemy  forces  on  shore." 
Oppenhelm,  vol.  2,  p.  452. 

Stone  Blockade. 

"A  stone  blockade,  so  called  because  vessels  laden  with  stones  arfe 
sunk  in  the  channel  to  block  the  approach,  is  not  an  effective 
blockade." 

Oppenhelm,  voL  2,  p.  463. 
Commercial  Blockade. 

"  The  question  of  the  equivalence  of  investment  by  sea  to  siege  as 
conferring  a  right  to  cut  off  neutral  commerce,  of  which  we  have 
traced  the  history,  was  nearly  equivalent  to  that  which  has  been 
raised  in  more  modem  times  of  the  legitimacy  of  commercial  block- 
ade. Of  a  port  neither  fortified  nor  garrisoned  but  purely  commer- 
cial there  cannot  be  real  siege ;  such  a  port  can  be  occupied  from  the 
sea  whenever  desired.  On  the  other  hand  a  naval  force  which  de- 
sires to  cut  off  neutral  commerce  from  a  port  not  purely  commercial 
can  have  little  difficulty  in  giving  a  colour  of  attack  to  a  maritime 
investment  of  it.  It  was  in  the  form  of  an  objection  to  commercial 
blockades  that  the  question  of  the  seventeenth  century  was  revived 
in  the  nineteenth,  in  the  preamble  to  the  Berlin  decree  of  1806 
Napoleon,  with  a  lofty  disregard  of  more  than  a  century  of  interven- 
ing history,  complained  that  'Great  Britain  extends  the  right  of 
blockade  to  unfortified  towns  and  commercial  ports,  to  harbours  and 
the  mouths  of  rivers,  though  according  to  right  reason  and  the  usage 
of  all  civilised  nations  it  is  only  applicable  to  strong  places.'  And  in 
1859  President  Buchanan  of  the  United  States  added  the  abolition  of 
commercial  blockades,  as  a  condition  for  adhering  to  the  Declaration 
of  Paris,  to  the  immunity  of  private  enemy  property  at  sea  which 
had  at  first  been  made  the  only  condition.  Secretary  Cass  wrote  that 
'  the  investment  of  a  place  by  sea  and  land  with  a  view  to  its  reduc- 
tion, preventing  it  from  receiving  supplies  of  men  and  material  neces- 
sary for  its  defence,  is  a  legitimate  mode  of  prosecuting  hostilities, 
which  cannot  be  objected  to  so  long  as  war  is  required  as  an  arbiter 
of  national  disputes.  But  the  blockade  of  a  coast  or  of  commercial 
•  positions  along  it,  without  any  regard  to  ulterior  military  operations 
and  with  the  real  design  of  carrying  on  a  war  against  trade,  and 
from  its  very  nature  against  the  trade  of  peaceable  and  friendly  pow- 
ers, instead  of  a  war  against  armed  men,  is  a  proceeding  which  it  is 
difficult  to  reconcile  with  reason  or  with  the  opinions  of  modem 
times.' ^  The  same  view  was  supported  in  England  by  Cobden,  but 
the  tendency  of  the  times  has  been  against  it,  and  the  belligerent  right 
of  commercial  blockade  is  well  established  as  a  part  of  me  compro- 
mise between  the  exigencies  of  belligerents  and  the  just  claims  of 
neutrals  which  has  been  effected  by  tacit  international  agreement. 
The  denial  of  it  cannot  be  based  on  any  theory  of  neutral  duty 
which  will  not  set  the  belligerent  free  from  any  limitation  of  the 
articles  which  he  may  please  to  consider  as  contraband  of  war.    It 

1  3  Wharton,  373. 
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may  be  put  on  the  alleged  superiority  of  his  exigencies,  called  rights, 
our  condemnation  of  which  has  been  expressed  above.  Or  it  may  be 
put,  as  Hautefeuille  and  others  have  done,  on  a  ground  which  applies 
only  to  one  interpretation  of  the  compromise,  in  connection  with 
which  I  shall  mention  it." 

Westlake,  vol.  2,  pp.  262-263. 

Paper  Blockade. 

"The  name  'paper  blockade'  properly  describes  any  blockade 
which  it  is  attempted  to  impose  by  notification  without  reality,  but 
since  Great  Britain  never  attempted  this  without  reality  in  her  sense, 
the  opprobrious  name  practically  signifies  want  of  reality  in  the 
continental  sense." 

Westlake,  vol.  2,  p.  266,  note. 

Blockade  by  Insurgents. 

In  a  letter  dated  November  15,  1902,  from  the  Secretary  of  State, 
Mr.  Hay,  to  the  Secretary  of  the  Navy,  the  difference  between  a 
blockade  established  by  a  recognized  government  and  one  established 
by  an  insurgent  is  discussed. 

Mr.  Hay  says:  "Blockade  of  enemy  ports  is,  in  its  strict  sense, 
conceived  to  be  a  definite  act  of  an  internationally  responsible  sover- 
eign in  the  exercise  of  a  right  of  belligerency.  Its  exercise  involves 
the  successive  states  of,  first,  proclamation  by  a  sovereign  state  of  the 
purpose  to  enforce  a  blockade  from  an  announced  date.  Such  proc- 
lamation is  entitled  to  respect  by  other  sovereigns  conditionally  on 
the  blockade  proving  effective.  Second,  warning  of  vessels  approach- 
ing the  blockaded  port  under  circumstances  preventing  their  having 
previous  actual  or  presumptive  knowledge  or  the  international  proc- 
lamation of  blockade.  Third,  seizure  of  a  vessel  attempting  to  run 
the  blockade.  Fourth,  adjudication  of  the  question  of  good  prize 
by  a  competent  court  of  admiralty  of  the  blockading  sovereign. 

"Insurgent  'blockade,'  on  the  other  hand,  is  exceptional,  being 
a  function  of  hostility  alone,  and  the  right  it  involves  is  that  of 
closure  of  avenues  by  which  aid  may  reach  the  enemy. 

"In  the  case  of  an  unrecognized  insurgent,  the  foregoing  condi- 
tions do  not  join.  An  insurgent  power  is  not  a  sovereign  maintain- 
ing equal  relations  with  other  sovereigns,  so  that  an  insurgent  proc- 
lamation of  blockade  does  not  rest  on  the  same  footing  as  one 
issued  by  a  recognized  sovereign  power.  The  seizure  of  a  vessel 
attempting  to  run  an  ^insurgent  blockade  is  not  generallv  followed 
by  admiralty  proceedings  for  condemnation  as  good  prize,  and  if 
such  proceedings  were  nominally  resorted  to  a  decree  of  the  con- 
demning court  would  lack  the  title  to  that  international  respect 
which  is  due  from  sovereign  states  to  the  judicial  act  of  a  sov- 
ereign. The  judicial  power  being  a  coordinate  branch  of  government, 
recognition  of  the  government  itself  is  a  condition  precedent  to  the 
recognition  of  the  competency  of  its  courts  and  the  acceptance  of 
their  judgments  as  internationally  valid. 

"To  found  a  general  right  of  insurgent  blockade  upon  the  recog- 
nition of  belligerency  of  an  insurgent  by  one  or  a  few  foreign 
powers  would  introduce  an  element  of  uncertainty.  The  scale  on 
which  hostilities  are  conducted  by  the  insurgents  must  be  considered. 
In  point  of  fact,  the  insurgents  may  be  in  a  physical  position  to  make 
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Tvar  against  the  titular  authority  as  effectively  as  one  sovereign  could 
against  another.  Belligerency  is  a  more  or  less  notorious  fact  of 
which  another  government,  whose  commercial  interests  are  affected 
by  its  existence,  may  take  cognizance  by  proclaiming  neutrality 
toward  the  contending  parties,  but  such  action  does  not  of  itself 
alter  the  relations  of  other  governments  which  have  not  taken  cog- 
nizance of  the  existence  of  hostilities.  Recognition  of  insurgent  bel- 
ligerency could  merely  imply  the  acquiescence  by  the  recognizing 
government  in  the  insurgent  seizure  of  shipping  flying  the  flag  of 
the  recognizing  state.  It  could  certainly  not  create  a  right  on  the 
part  of  the  insurgents  to  seize  the  shipping  of  a  state  which  has  not 
recognized  their  belligerency. 

"It  seems  important  to  discriminate  between  the  claim  of  a  bel- 
ligerent to  exercise  quasi  sovereign  rights  in  accordance  with  the 
tenets  of  international  law  and  the  conduct  of  hostilities  by  an 
insurgent  against  the  titular  government 

"The  formal  right  of  the  sovereign  extends  to  acts  on  the  high 
seas,  while  an  insurgent's  right  to  cripple  his  enemy  by  any  usual 
hostile  means  is  essentially  domestic  within  the  territory  of  the 
titular  soverei^  whose  authority  is  contested.  To  deny  to  an 
insurgent  the  right  to  prevent  the  enemy  from  receiving  material 
aid  can  not  well  be  justified  without  denying  the  right  of  revolu- 
tion. If  foreign  vessels  carrying  aid  to  the  enemies  of  the  insurgents 
are  interferied  with  within  the  territorial  limits,  that  is  apparently 
a  purely  military  act  incident  to  the  conduct  of  hostilities,  and,  like 
any  other  insurgent  interference  with  foreign  property  within  the 
theatre  of  insurrection,  is  effected  at  the  insurgent's  risk." 

■        International  law,  Court  Decisions  and  other  Opinions  and  Precedents, 

I  Naval  War  College,  pp.  207-209. 

\  "^ 

f 

Blockade  by  Obstructions. 
In  a  letter  of  July  28,  1886  (American  Foreign  Relations  1886, 

S.  95;  Moore,  vol.  7,  p.  857)  to  the  American  minister  to  China,  Mr. 
ayard,  the  Secretary  of  State,  in  discussing  the  right  of  the  Chinese 
government  to  block  one  of  the  channels  of  the  Canton  river  to  pre- 
vent the  access  of  hostile  vessels,  says : — "  It  is  imquestionable  that  a 
belligerent  may,  during  war,  place  obstructions  in  the  channel  of  a 
belligerent  port,  for  the  purpose  of  excluding  vessels  of  the  other 
belligerent  which  seeks  the  port  either  as  hostile  cruisers  or  as  block- 
ade runners.  This  was  done  by  the  Dutch  when  attacked  by  Spain, 
in  the  time  of  Philip  II ;  by  England  when  attacked  by  the  Dutch,  in 
the  time  of  Charles  II;  by  the  United  States  when  attacked  by  Great 
Britain,  in  the  Revolutionary  war  and  in  the  war  of  1812 ;  by  the 
United  States  during  the  late  civil  war;  by  Russia  at  the  siege  of 
Sebastopol ;  and  by  Germany  during  the  Franco-German  war  of  1870. 
But  while  such  is  the  law,  it  is  equally  settled  by  the  law  of  nations 
that  when  war  ceases  such  obstructions,  when  impeding  navigationjn 
channels  in  which  great  ships  are  accustomed  to  pass,  must  be  re- 
moved by  the  territorial  authorities.  Such  is  the  rule,  apart  from 
treaty;  and  it  was  implicitly  admitted  by  Mr.  Seward,  when,  in 
replying  to  the  remonstrances  by  the  British  Government  on  the  plac- 
ing hj  the  blockading  authorities  of  obstructions  in  the  harbor  of 
Charleston,  he  stated  that  these  obstructions  were  placed  there  merely 
temI>orari]i^" 
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"During  the  war  with  Japan  in  1894,  the  Tsung-li  yamen  an- 
nounced the  closure  of  Foochow  for  purposes  of  deiense.  One  en- 
trance was  left  open,  and  a  place  was  designated  as  an  anchorage 
for  foreign  and  Chinese  steamers  outside  the  mouth  of  the  river, 
where  they  were  required  to  discharge  and  load  cargo,  which  was 
conveyed  to  and  from  Foochow  by  lighters  registered  at  the  customs. 
These  lighters  followed  an  indicated  route  and  plied  only  in  the  day- 
time. In  reporting  these  measures  the  American  charge  at  Peking 
observed  that,  burdensome  as  they  doubtless  would  prove  to  be,  no 
objection  could  be  made  to  them  in  view  of  the  demoralization  of  the 
Chinese  naval  forces,  Foochow  being  an  important  naval  depot  which 
must  be  guarded  at  all  hazards.  The  Government  of  the  United  States 
reaffirmed  the  position  taken  by  Mr.  Frelinghuysen  in  his  telegram 
to  Mr.  Young  of  January  22,  1884,  and  by  Mr.  Bayard,  in  his  in- 
structions to  Mr.  Denby  of  July  28, 1886. 

"Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  jr.,  charge  at  Peking, 
Sept.  28,  1894,  MS.  Inst.  China,  V.  95 ;  Mr.  'Denby  jr.,  to  Mr.  Gres- 
ham, No.  60,  Oct.  9,  1894,  For.  Eel.  1894,  Appendix  I.  71." 
Moore,  vol.  7,  p.  858. 


BLOCKADE  LIMITED  TO  PORTS  AND  COASTS  OF  ENEMY,  OB   OCCUPIED  BT    HIM. 

A  blockade  must  not  extend  beyond  the  ports  and  coasts  be- 
longing to  or  occupied  by  the  enemy. — Article  i,  Declaration 
of  London^  1909. 

"  Blockade,  as  an  operation  of  war,  can  be  directed  by  a  belligerent 
only  against  his  adversary.  This  very  simple  rule  is  laid  down  at  the 
start,  but  its  full  scope  is  apparent  only  when  it  is  read  in  connection 
with  article  18  [of  the  Declaration  of  London]." 

General  report  of  drafting  committee  to  London  Naval  Conference. 
"Artici^e  30.  Blockade, — Ports  and  coasts  belonging  to  the  enemy 
or  occupied  by  him  may  be  subjected  to  blockade  according  to  the 
regulations  oi  international  law." 
Institute  (1913),  p.  180. 

Halleck  has  the  following  criticism  to  oflFer  of  Hautef euille's  theory 
of  blockades :  "  M.  Hautef  euille  considers  the  right  of  maritime  block- 
ade to  result  from  the  right  of  conquest,  by  the  successful  belligerent's 
getting  military  possession  of  an  enemy's  port,  or  of  a  belt  of  terri- 
torial sea  surrounding  or  commanding  it,  precisely  as  he  would  of  a 
belt  of  land  around  a  fort  in  case  of  a  siege.  The  conqueror,  being 
thus  in  possession  of  a  portion  of  an  enemy's  territory,  may,  so  long 
as  he  retains  that  possession,  extend  over  it  his  own  laws  and  juris- 
diction. He  may  prohibit  foreigners  from  entering  such  territory, 
either  for  commerce  or  any  other  purpose,  or  he  may  permit  them 
to  enter  on  such  terms  as  he  may  see  fit  to  impose,  precisely  as  he 
might  do  if  it  were  a  part  of  his  most  ancient  dominion.  The  right 
of  blockade,  therefore,  extends  over  only  so  much  of  the  sea  as  is,  in 
international  law,  regarded  as  territorial  and  liable  to  conquest, 
although  the  blockading  force  may  be  stationed  outside  of  the  ter- 
ritorial limit,  and  consequently  on  the  high  sea,  which  can  never  bf 
subjected  to  local  jurisdiction.  In  order  to  blockade  a  maritime  port, 
or  territorial  sea,  it  is  necessary  that  the  blockading  force  acquire 
the  sovereignty  of  it,  and  actually  hold  it  in  possession.  This  defini- 
tion of  a  blockade  gives  rise  to  very  few  questions  with  respect  to  its 
establishment  or  continuance,  nor  can  there  be  much  dispute  about 
what  is  to  be  regarded  as  a  violation  of  it.  It  is  a  visible,  material 
fact,  and  any  notification  of  that  fact  would  be  unnecessary  and 
superfluous,  for  neutrals  can  see  the  conqueror's  possession,  and 
readily  ascertain  from  him  whether  or  not  they  are  permitted  to 
enter,  and  if  so,  upon  what  terms.  So  long  as  they  remain  without 
the  line  of  territorial  jurisdiction  they  violate  no  rights  of  blockade. 
If  they  pass,  or  attempt  to  pa^s,  against  the  will  of  the  new  sover- 
eign, this  magic  line,  they  become  liable  to  capture;  but  they  must  be 
seized  while  within  the  territorial  limits,  for  they  cannot  be  pur- 
sued upon  the  high  seas,  as  no  rights  of  blockade  can  extend  beyond 
the  sovereignty  which  was  acquired  by  conquest  and  is  continued  by 
actual  possession.  We  think  Hautefeuille  has  confounded  the  rights 
of  blockade  with  the  rights  of  military  occupation,  which  are  not 
only  distinct  in  their  nature,  but  essentially  different  in  their  legal 
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consequences.  Nevertheless,  his  views  are  worthy  of  attention,  and 
he  has  maintained  them  with  marked  ability.  It  is  not  so  much  our 
object  in  this  work  to  discuss  theories,  or  to  determine  what  the  law 
of  blockades  ought  to  he^  as  to  ascertain  what  that  law  now  ia^  accord- 
ing to  the  decisions  of  prize  courts,  and  the  opinions  of  the  best 
writers  on  international  jurisprudence.  The  rules  of  maritime  war, 
as  now  practiced,  undoubtedly  present  some  anomalies  which  cannot 
be  easily  reconciled  with  any  abstract  theory." 

HaUeck,  pp.  566,  567. 

"  The  natural  inclination  of  belligerents  to  stretch  their  rights  at 
sea  at  the  expense  of  neutrals,  appears  in  attempts  to  enlarge  the 
extent  of  blockades  over  a  tract  or  coast  without  a  suflScient  force ; 
and  at  no  time  so  much  as  at  the  end  of  the  eighteenth  and  beginning 
of  the  nineteenth  century.  In  the  war  of  France  and  Spain  with 
Great  Britain  during  the  American  revolution,  those  nations  ex- 
tended the  notion  of  blockade  unduly,  which  led  to  the  declaration 
of  Russia  in  1780, — afterwards  made  one  of  the  principles  of  both 
the  armed  neutralities, — ^that  the  blockade  of  a  port  can  exist  only, 
*  where,  through  the  arrangements  of  the  power  which  Attacks  a  port 
by  means  of  vessels  stationed  there  and  suflSciently  near,  there  is  an 
evident  danger  in  entering.' 

"  The  far  more  important  aggressions  on  neutral  rights  between  the 
year  1806  and  1812,  are  too  closely  connected  with  the  affairs  of  our 
own  country  to  be  passed  over  in  silence.  These  aggressions,  under 
the  continental  system,  as  it  was  called,  may  be  traced  back  to  meas- 
ures adopted  towards  the  close  of  the  last  century,  theobject  of  which 
was  to  cripple  the  commerce  of  England.  Thus,  in  1796,  the  ports  of 
the  ecclesiastical  states  and  Genoa,  and  in  1801,  those  of  Naples  and 
Portugal  were  closed  to  British  vessels,  by  special  treaties  with  the 
French  republic. 

"  In  1806,  Prussia,  then  in  vassalage  to  Napoleon,  but  at  peace  with 
England,  and  at  the  time  in  temporary  possession  of  Hanover,  issued 
a  decree  announcing  that  the  ports  and  rivers  of  the  North  Sea  were 
closed  to  English  shipping,  as  they  had  been  during  the  French  oc- 
cupation of  Hanover.  By  way  of  retaliation,  the  British  govern- 
ment gave  notice  to  neutral  powers,  that  the  coast  from  the  Elbe  to 
Brest  was  placed  in  a  state  of  blockade,  of  which  coast  the  portion 
from  Ostend  to  the  Seine  was  to  be  considered  as  under  the  most 
rigorous  blockade,  while  the  remainder  was  open  to  neutral  vessels 
not  laden  with  enemies'  goods,  nor  with  goods  contraband  of  war, 
nor  guilty  of  a  previous  violation  of  blockade,  nor  sent  from  the 
ports  of  enemies  of  the  British  government. 

"  This  measure  led  to  the  Berlin  decree  of  Bonaparte,  bearing  the 
date  of  November  21,  1806.  In  this  decree,  issued  from  the  capital 
of  subjugated  Prussia,  after  reciting  the  infractions  of  international 
law  with  which  England  was  chargeable,  the  Emperor  declares  the 
British  islands  to  be  imder  blockade,  and  all  commerce  with  them  to 
be  forbidden,  English  manufactures  to  be  lawful  prize,  and  vessels 
from  ports  of  England  or  her  colonies  to  be  excluded  from  all  ports, 
and  to  be  liable  to  confiscation,  if  they  should  contravene  the  edict 
by  false  papers. 

"The  Berlin  decree  'rendered  every  neutral  vessel  going  from 
En^ish  ports  with  cargoes  of  English  merchandise,  or  of  English 
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origin,  lawfully  seizable  by  French  armed  vessels.'  The  British 
government  was  not  slow  in  its  retaliation.  By  an  Order  in  Council, 
dated  Jaiiuary  7, 1807,  it  was  declared  'that  no  vessel  should  be  per- 
mitted to  sail  from  one  port  to  another,  both  of  which  ports  should 
belong  to  or  be  in  the  possession  of  France  or  her  aUies,  or  should 
be  so  far  under  their  control,  that  British  vessels  might  not  trade 
thereat.'  And  by  a  second  Order  in  Council,  dated  November  11^ 
1807,  it  was  declared  that,  as  the  previous  order  had  not  induced  the 
enemy  to  alter  his  measures,  all  places  of  France,  her  allies  and  her 
colonies,  as  also  of  states  at  peace  with  Great  Britain  and  yet  ex- 
cluding her  flag,  should  be  under  the  same  restrictions  as  to  com- 
merce, as  if  they  were  blockaded  by  British  forces.  All  commerce 
in  the  productions  of  such  states  was  pronounced  illegal,  and  all  ves- 
sels so  engaged,  with  their  cargoes,  if  taken,  wete  to  be  adjudged 
lawful  prize.  But  neutrals  might  trade  with  the  colonies,  or  even 
with  the  ports  of  states  thus  under  the  ban,  for  goods  to  be  con- 
sumed by  themselves,  provided  they  either  started  from  or  entered 
into  a  British  port,  or  sailed  directly  from  the  enemies'  colonies  to  a 
port  of  their  own  state.  Moreover,  as  certain  neutrals  had  obtained 
from  the  enemy  '  certificates  of  origin,'  so  called,  to  the  effect  that 
the  cargoes  of  their  vessels  were  not  of  British  manufacture,  it  was 
ordered  that  vessels,  carrying  such  certificates,  together  with  the 
part  of  the  cargo  covered  by  them,  should  be  confiscated,  as  the 
prize  of  the  captor.  A  supplement  to  this  order  declared  that  ships 
sold  by  the  enemy  to  a  neutral  would  be  deemed  illegally  sold,  and 
be  considered  lawful  prize,  while  another  supplement  regulated  the 
manner  in  which  neutrals  must  carry  on  their  commerce,  and  pre- 
scribed licenses,  without  which  trade  in  certain  articles  would  be  held 
unlawful. 

"Against  these  orders  the  French  Emperor  fulminated  the  Milan 
decree  of  December  17,  1807,  declaring  that  every  vessel  which  sub- 
mitted to  be  searched  by  an  English  cruiser,  or  to  make  a  voyage  to 
England,  or  to  pay  a  tax  to  the  English  government,  had  lost  the 
right  to  its  own  flag,  and  had  become  English  property;  that  such 
vessels  falling  into  the  hands  of  French  cruisers,  or  entering  French 
ports,  would  be  regarded  as  lawful  prize ;  and  that  every  vessel  hold- 
ing communication  with  Great  Britain  or  with  her  colonies,  if  taken, 
would  be  condemned. 

"  These  arbitrary  extensions  of  the  right  of  war,  by  which  neutral 
rights  were  sacrificed  to  the  retaliation  of  the  belligerents,  were  cal- 
culated to  grind  to  pieces  the  few  remaining  neutral  po\yers.  The 
United  States,  being  the  principal  state  in  this  condition,  made 
strong  complaints,  the  disregard  of  which  led  to  more  positive  meas- 
ures. In  December,  1807,  an  embargo  was  laid  on  commercial  ves- 
sels in  the  ports  of  the  United  States,  and  in  March,  1809,  was  passed 
an  act  prohibiting  intercourse  with  France  and  England,  until  their 
restrictions  on  neutral  commerce  should  be  removed ;  which  act  was 
to  continue  in  force  towards  either  country,  until  it  should  revoke 
its  obnoxious  decrees. 

"This  led  to  some  relaxation  on  the  part  of  Great  Britain.  By  an 
order  in  council  of  April  20, 1809,  the  ports  of  Holland,  France,  and 
Northern  Italy,  were  to  be  placed  und!er  blockade,  while  the  rest  of 
the  coast,  embraced  under  previous  orders,  was  opened  to  neutral 
commerce.    Napoleon,  as  yet,  however,  relaxed  his  system  of  meas- 
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ures  in  no  degree.  In  1810,  he  ordered  all  British  manufactures 
found  in  France  to  be  burnt,  and  the  same  regulation  extended  to  the 
states  under  French  supremacy.  This  would  seem  to  show  that  the 
prohibition  of  trade  with  England  was  not  rigidly  enforced,  which 
was  owing  in  part  to  the  deficiency  of  the  French  naval  force,  and  in 
part  to  the  great  demand  for  British  manufactures  and  the  venality 
of  revenue  officers.  On  the  other  hand,  the  English,  being  masters 
of  the  sea,  were  able  to  make  their  orders  in  council  good  against 
neutral  commerce.  It  would  seem  that  there  was  an  understanding 
between  the  French  government  and  our  own,  that  the  Berlin  decree 
should  not  be  put  into  force  against  our  vessels. 

"  Such  contmued  to  be  the  state  of  things  until  1812,  when  the 
French  government  annulled  its  obnoxious  decrees,  and  the  British, 
upon  bemg  made  acquainted  with  the  fact,  rescinded  their  retalia- 
tory orders,  as  far  as  concerned  American  goods  on  American  vessels. 
This  took  place  June  the  23d, — ^not  in  time  to  prevent  the  war  with 
Great  Britain,  which  the  United  States  had  already  begun  in  the 
same  month,  and  a  principal  pretext  for  which  was  these  same 
Orders  in  Council," 

Woolsey,  pp.  351-355. 

"A  blockade  is  not  confined  to  a  seaport,  but  may  have  effect  on 
a  roadstead  or  portion  of  a  coast,  or  the  mouth  of  a  river.     But  if 
the  river  is  a  pathway  to  interior  neutral  territories,  the  passage  on 
the  stream  of  vessels  destined  for  neutral  soil  cannot  be  impeded." 
Woolsey,  p.  342. 

"  The  blockade  is  limited  in  its  effect  by  its  own  physical  imperfec- 
tion. Thus,  during  a  blockade  of  Holland,  a  vessel  and  cargo  sent  to 
Embden,  which  was  in  neutral  territory,  and  issuing  from  that  port, 
were  not  condemned." 

Han,  p.  737. 

"  In  former  times  it  was  sometimes  asserted  that  only  ports,  or  even 
ofily  fortified  ports,  could  be  blockaded,  but  the  practice  of  the  States 
has  always  shown  that  single  ports  and  portions  of  an  enemy  coast  as 
well  as  the  whole  of  the  enemy  coast  may  be  blockaded.  Thus  during 
the  American  Civil  War  the  whole  of  the  coast  of  the  Confederate 
States  to  the  extent  of  about  2500  nautical  miles  was  blockaded.  And 
attention  must  be  drawn  to  the  fact,  that  such  ports  of  a  belligerent 
as  are  in  the  hands  of  the  enemy  may  be  the  object  of  a  blockade. 
Thus  during  the  Franco-German  War  the  French  blockaded  their 
own  ports  of  Rouen,  Dieppe,  and  Fecamp,  which  were  occupied  by 
the  Germans.  Article  1  of  the  Declaration  of  London  indirectly 
sanctions  the  practice  of  the  States  by  enacting  that '  a  blockade  must 
not  extend  beyond  the  ports  and  coasts  belonging  to  or  occupied  by 
the  enemy. ' " 

Oppenheim,  vol.  2,  p.  453. 

"  Where  the  mouth  of  a  river  divides  a  belligerent  from  a  neutral 
state,  the  enemy  of  the  former  does  not  lose  his  right  of  blockading 
the  shore  belonging  to  it,  but  he  cannot  interfere  witn  the  trade  of  the 
other  shore.  In  1870  the  French  blockaded  the  Prussian  but  not  the 
Hanoverian  shore  of  the  Ems,  treating  the  latter  as  neutral  from 
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political  motives,  though  Hanover  had  been  conquered  by  Prussia 
lOur  years  before.  This  during  the  American  civil  war  was  conceded 
as  to  the  mouth  of  the  Rio  Grande,  dividing  Mexico  from  Texas,  one 
of  the  Confederate  States ;  '  but  the  Supreme  Court  [of  the  United 
States]  laid  down  the  rule  that  it  was  a  duty  incumbent  on  vessels 
with  the  neutral  destination  to  keep  south  of  the  dividing  line  be- 
tween the  Mexican  and. Texan  [water]  territory,  and  in  the  case  of 
vessels  captured  for  being  north  of  that  line  [without  being  driven 
across  it  by  weather]  renised,  while  restoring  them,  to  allow  their 
costs  and  expenses.'  We  agree  with  Hall  that '  it  is  to  be  hoped  that 
a  rule  so  little  consistent  with  the  right  of  neutrals  to  uninterrupted 
commerce  with  each  other  will  not  be  drawn  into  a  precedent.' " 
Westlake,  vol.  2,  p.  275. 

"Art.  108.  A  Blockade  to  be  valid  must  be  confined  to  ports  and 
coasts  of  the  Enemy ,^  but  it  may  be  instituted  of  one  port,  or  of  sev- 
eral ports,  or  of  the  whole  seaboard  of  the  Enemy." 
Naval  Prize  Law,  Holland. 

•  .  ■  * 

"  58.  The  blockade  must  be  limited  to  the  coasts  and  harbors  of 
the  enemy  or  in  his  possession.    ♦    ♦    *» 

German  Prize  Rules,  1909. 

"  64.  A  blockade  must  not  extend  beyond  the  ports -and  coasts  be- 
longing to  or  occupied  by  the  enemy." 

French  Naval  Regulations,  1912. 

Article  1  of  the  Declaration  of  London  substantially  appears  as 
Art.  82  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1913. 

"'There  has  in  all  probability  been  an  extensive  importation  of 
merchandise,  especially  contraband  of  war,  into  Matamoras,  des- 
tined for  the  insurgent  States,  and  an  exportation  of  cotton  from 
those  States  through  the  same  channel.  Our  right  to  blockade  the 
mouth  of  the  Rio  Grande,  for  the  purpose  of  preventing  this  com- 
merce, may  be  considered  as  at  least  questionable.  A  British  steamer 
with  a  cargo  of  cotton  has  recently  been  captured  near  the  mouth  of 
that  river  and  has  been  sent  to  New  York  for  adjudication.  In  all 
probability  this  Government  will  ultimately  have  to  pay  heavy  dam- 
ages for  this  capture.' 

"  Mr.  Seward,  Sec.  of  State,  to  Mr.  Stanton,  Sec.  of  War,  March 
13, 1862,  56  MS.  Dom.  Let.  488." 
Moore's  Digest,  vol.  7,  p.  782. 

In  the  case  of  The  Peterhoif  (1866),  5  Wall.  28,  the  Supremo 
Court  considered  the  question  of  whether  the  proclamation  of  April 
19,  1862,  declaring  "  that  it  was  intended  to  blockade  the  whole  coast 
from  the  Chesapeake  Bay  to  the  Rio  Grande  "  had  the  effect  of  estab- 
lishing a  valid  blockade  of  the  mouth  of  the  Rio  Grande,  since  by 
treaty  of  1848  between  the  United  States  and  Mexico  stipulated  that 
the  navigation  of  the  river  "  shall  be  free  and  common  to  the  vessels 
and  citizens  of  both  countries;  and  neither  shall,  without  the  con- 

^*'Franoi8Ca,  Spinks,  111." 
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sent  of  the  other,  construct  any  work  that  may  impede  or  interrupt, 
in  whole  or  in  part,  the  exercise  of  this  right ;  not  even  for  the  pur- 
pose of  favoring  new  methods  of  navigation." 

The  court  said : — "  The  mouth  of  the  Rio  Grande  was,  therefore, 
for  half  its  width,  within  Mexican  territory,  and,  for  the  purposes 
of  navigation,  was,  altogether,  as  much  Mexican  as  American.  It 
is  clear,  therefore,  that  nothing  short  of  an  express  declaration  by 
the  Executive  would  warrant  us  in  ascribing  to  the  government  an 
intention  to  blockade  such  a  river  in  time  of  peace  between  the  two 
Republics.     *    *     *" 

"  We  know  of  no  judicial  precedent  for  extending  a  blockade  by 
<*onstruction.  But  there  are  precedents  of  great  authority  the  other 
way.    We  will  cite  one. 

"  The  Frau  Ilsabe  ^  and  her  cargo  were  captured  in  1799  for  breach 
■of  the  British  blockade  of  Holland.  The  voyage  was -from  Ham- 
burg to  Antwerp,  and,  of  course,  in  its  latter  part,  up  the  Scheldt. 
^Condemnation  of  the  cargo  was  asked  on  the  ground  that  the  Scheldt 
was  blockaded  by  the  blockade  of  Holland.  But  Sir  W.  Scott  said, 
^Antwerp  is  certainly  no  part  of  Holland,  and,  with  respect  to  the 
Scheldt,  it  is  not  within  the  Dutch  territory,  but  rather  a  coterminous 
river,  dividing  Holland  from  the  adjacent  country.'  This  case  is 
the  more  remarkable  inasmuch  as  Antwerp  is  on  the  right  bank  of 
the  river,  as  is  also  the  whole  territory  of  Holland ;  and,  though  no 
part  of  that  country  was  part  of  Flanders,  then  equally  with  Hol- 
land combined  with  France  in  a  war  with  Great  Britain,  'it  was 
just  as  lawful,'  as  Sir  W.  Scott  observed,  '  to  blockade  the  ports  ol 
Flanders  as  those  of  Holland,'  and  the  Scheldt  might  have  been  in- 
cluded in  the  blockade,  but  he  would  not  hold  it  necessarily  included 
in  the  absence  of  an  express  declaration. 

"  This  case  seems  to  be  in  point. 

"It  is  impossible  to  say,  therefore,  in  the  absence  of  an  express 
declaration  to  that  effect,  that  it  was  the  intention  of  the  government 
to  blockade  the  mouth  of  the  Rio  Grande.  And  we  are  the  less  in- 
clined to  say  it,  because  we  are  not  aware  of  any  instance  in  which 
a  belligerent  has  attempted  to  blockade  the  mouth  of  a  river  or 
harbor  occupied  on  one  side  by  neutrals,  or  in  which  such  a  blockade 
has  been  recognized  as  valid  by  any  court  administering  the  law  of 
nations.    *    *     * 

"  We  have  no  hesitation,  therefore,  in  holding  that  the  mouth  of 
the  Rio  Grande  was  not  included  in  the  blockade  of  the  ports  of  the 
rebel  States,  and  that  neutral  comme'rce  with  Matamoras,  except  in 
contraband,  was  entirely  free." 

In  this  case  the  vessel  was  released  and  the  contraband  on  board 
was  condemned  as  good  prize. 

"The  Peterhoff.  (5  Wall.,  28.)  Bound  from  Europe  to  Mata- 
moras.  The  writer  of  this  article  has  talked  with  a  man  who  was 
on  board  at  the  time  of  the  capture  and  who  was  positive  of  the 
finding  of  contraband.  It  was  held  by  the  court  that  Matamoras 
was  not  blockaded,  but  that  the  cargo  was  contraband  and  evidently 
intended  for  the  Confederacy.  Contraband  on  board  condemned 
and  vessel  restored." 

Albert  BushneU  Hart,  New  York  Times,  Jan.  30,  1916. 

M  C.  Rob.,  63. 


BLOCKADE  MUST  BE  MAINTAINED  BY   FORCE  SUFFICIENT  TO   PBETENT  ACCESS. 

In  accordance  with  the  Declaration  of  Paris  of  1856,  a  block- 
ade,  in  order  to  be  binding,  must  be  effective, — that  is  to 
say,  it  must  be  maintained,  by  a  force  sufficient  really  to 
prevent  access  to  the  enemy  coastline.— ^Ir^icZ^  2,  Declara- 
tion of  London^  1909. 

"  The  first  condition  necessary  to  render  a  blockade  binding  is  that 
it  should  be  effective.  There  has  been  universal  agreement  on  this 
subject  for  a  long  time.  As  for  the  definition  of  an  effective  block- 
ade, we  thought  uiat  we  had  only  to  adopt  the  one  to  be  found  in  the 
declaration  of  Paris  of  the  16th  April,  1856,  which,  conventionally, 
binds  a  great  number  of  States,  and  is  in  fact  accepted  by  the  rest." 
General  report  of  drafting  committee  to  London  Naval  Conference. 

"ArticijE  4.  Blockades,  in  order  to  be  binding,  must  be  effective, 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent  access 
to  the  coast  of  the  enemy." 
Declaration  of  Paris  of  1856. 

"Art.  XIII.  The  high  contracting  parties    *    *     *    hereby  ex- 

prfessly  declare  that  such  places  only  snail  be  considered  blockaded 

as  shall  be  actually  invested  by  naval  forces  capable  of  preventing 

the  entry  of  neutrals,  and  so  stationed  as  to  create  an  evident  danger 

on  their  part  to  attempt  it." 

Treaty  between  United  States  and  Italy,  1871.     Treaties,  &c.,  of  United 
States,  Malloy,  vol.  1,  p.  973. 

"  The  law  of  blockade  is  *  *  *  so  harsh  and  severe  in  its  oper- 
ation, that,  in  order  to  apply  it,  the  fact  of  the  actual  blockade  must 
be  established  by  clear  and  unequivocal  evidence  *  *  *  and  the 
squadron  allotted  for  the  purposes  of  its  execution  must  be  competent 
to  cut  off  all  conmiimication  with  the  interdicted  place  ox  port ;  and 
the  neutral  must  have  been  guilty  of  some  act  of  violation,  either  by 
going  in,  or  attempting  to  enter,  or  by  coming  out  with  a  cargo  laden 
after  the  conmiencement  of  the  blockade.  The  failure  of  either  of  the 
points  requisite  to  establish  the  existence  of  a  legal  blockade  amounts 
to  an  entire  defeasance  of  the  measure,  even  though  the  notification  of 
the  blockade  had  issued  from  the  authority  of  the  government  itself. 

"A  blockade  must  be  existing  in  point  of  fact;  and,  in  order  to 
constitute  that  existence,  there  must  be  a  power  present  to  enforce  it. 
All  decrees  and  orders,  declaring  extensive  coasts  and  whole  countries 
in  a  state  of  blockade,  without  the  presence  of  an  adequate  naval  force 
to  support  it,  are  manifestly  illegal  and  void,  and  have  no  sanction 
in  public  law.  The  ancient  authorities  all  referred  to  a  strict  and 
actual  siege  or  blockade.    The  language  of  Grotius  is  oppidum  obses- 
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suTTb  vet  fOTtus  clauaus^  and  the  investing  power  mus^t  be  able  to  apply 
its  force  to  every  point  of  the  blockaded  place,  so  as  to  render  it  dan- 
gerous to  attempt  to  enter,  and  there  is  no  blockade  of  that  part  where 
its  power  cannot  be  brought  to  bear.  The  definition  of  a  blockade 
given  by  the  convention  of  the  Baltic  powers,  in  1780,  and  again  in 
3801,  and  by  the  ordinance  of  Congress,  in  1781,  required  that  there 
shoul<J  be  actually  a  number  of  vessels  stationed  near  enough  to  the 
port  to  make  the  entry  apparently  dangerous.  The  government  of 
the  United  States  has  uniformly  insisted  that  the  blockade  shoidd  be 
effective  by  the  presence  of  a  competent  force,  stationed  and  present 
at  or  near  the  entrance  of  the. port;  and  they  have  protested,  with 
great  energy,  against  the  application  of  the  right  of  seizure  and  con- 
fiscation to  ineffectual  or  fictitious  blockades." 
Kent,  Vol.  I,  pp.  150,  151. 

"  In  the  convention  between  Great  Britain  and  Eussia,  on  the  I7th 
of  June,  1801,  a  blockaded  port  was  declared  to  be,  'that  where  there 
is,  by  the  disposition  of  the  power  which  attacks  it  with  ships  sta- 
tionary, or  sufficiently  near,  an  evident  danger  in  entering.^  The 
definition  in  the  treaty  of  commerce  between  the  United  States  and 
Chili,  in  May,  1832,  art.  15,  and  the  Peru-Bolivian  Confederation,  in 
May,  1838,  art.  14,  of  the  besieged  or  blockaded  place,  is, '  one  actually 
attacked  by  a  belligerent  force,  capable  of  preventing  the  entry  of 
the  neutral.' " 

Note  (6),  Kent,  Vol.  I.  151. 

"  It  is  now  a  well  settled  principle  of  international  jurisprudence, 
that  a  lawful  maritime  blockade  of  a  port,  requires  the  actual  pres- 
ence of  the  blockading  force.  A  mere  proclamation  or  notification 
of  one  belligerent,  that  such  a  port  of  the  other  belligerent  will  be 
blockaded  at  such  a  time,  and  thus  closed  to  neutral  commerce,  is  not 
sufficient  to  constitute  a  legal  blockade;  the  force  must  be  actually 
present  at  the  entrance  to  the  port,  or  sufficiently  near  to  prevent 
communication.  Nor  is  the  mere  presence  of  a  hostile  force  sufficient, 
of  itself,  to  make  the  blockade  a  legal  one;  it  must  not  only  be 
actually  present,  but  it  must  be  large  enough  to  prevent  communica- 
tion, or,  at  least,  to  render  it  dangerous  to  attempt  to  enter  the  port. 
♦  *  *  ti  nt  itt  4l 

"The  ancient  text- writers  all  agree,  that  a  blockade  which  does 
not  really  exist,  but  is  merely  declared  by  proclamation,  is  not  suffi- 
cient to  render  commercial  intercourse  unlawful  on  the  part  of 
neutrals.  Grotius  forbids  the  carrying  of  anything  to  *  a  town 
actually  invested,  or  a  port  closely  blockaded;^  and  Bynkershoek 
evidently  concurred  with  Grotius,  in  requiring  a  strict  and  actual 
siege  or  blockade,  such  as  where  a  town  is  actually  invested  with 
troops  or  a  port  closely  blockaded  by  ships  of  war,  \oppidum  obaes-^ 
8um^  partus  clausoa.)  This  is  shown  from  his  remarks  upon  the 
various  decrees  of  the  states-general.  The  general  practice  of  the 
continental  powers  accorded  with  the  opinions  of  these  writers.  In 
the  convention  of  1801,  between  Great  Britain  and  Eussia,  intended 
as  a  final  adjustment  of  the  disputed  points  of  maritime  law  which 
had  given  rise  to  the  armed  neutrality  of  1780  and  1801,  the  general 
law  of  nations  as  to  what  constitutes  a  blockade,  is  very  correctly 
expressed.    The  third  article,  section  fourth,  of  that  convention,  de- 
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clares :  '  That  in  order  to  determine  what  characterizes  a  blockaded 
port,  that  denomination  is  given  ordy  where  there  is,  by  the  dis- 
position  of  the  power  which  attacks  it  with  ships  stationary  or  suffi- 
ciently near,  an  evident  dcmger  in  entering.'^  The  same  definition  of 
a  blockade  is  implied  in  the  previous  treaties  between  Great  Britain 
and  the  Baltic  powers,  and  in  that  of  1794,  with  the  United  States. 
In  1804,  instructions  were  sent  by  the  board  of  admiralty  to  the  naval 
corimianders  and  judges  of  the  vice-admiralty  courts,  not  to  consider 
any  blockade  of  the  French  West  India  islands  as  existing,  unless  in 
respect  to  particular  ports  which  were  acttcally  invested. 

4t  4t  ^  4^  4^  *  iif 

"At  the  commencement  of  the  war  between  the  allies  and  Eussia,  in 
1854,  France  and  England  declared  their  intention  to  '  maintain  the 
right  of  a  belligerent  to  prevent  neutrals  from  breaking  any  effective 
blockade  which  may  be  established  with  an  adequate  force  against 
the  enemy's  ports,  harbors,  or  coasts.'  This  declaration  was  a  virtual 
concession  on  the  part  or  these  powerful  maritime  nations  of  the 
illegality  of  constructive  or  paper  blockades,  for  which  they  had 
formerly  contended ;  but  it  was  regarded  as  defective,  in  not  further 
defining  what  should  constitute  an  effective  blockade,  or  an  adeqiuite 
blockading  force.  Moreover,  the  declaration  was  in  form  a  mere 
temporary  order,  and  not  as  a  recognized  and  subsisting  law  of 
nations.  But  the  declaration  of  the  plenipotentiaries  of  France, 
Great  Britain,  Eussia,  Austria,  Prussia,  Sardinia  and  Turkey,  on  the 
16th  of  April,  1856,  at  the  conference  of  Paris,  removed  all  doubt  on 
this  point,  by  announcing  in  the  fourth  proposition  or  principle,  that 
'  Blockades,  in  order  to  be  binding,  must  be  effective ;  that  is  to  say ^ 
maintained  hy  a  force  sufficient  really  to  prevent  access  to  the  coast 
of  the  enemy.  This  proposition  was  approved  by  the  United  States, 
and  has  been  adopted  by  the  other  nations  of  Europe.  There  is, 
therefore,  very  little  danger  of  its  ever  again  being  disputed  as  an 
established  principle  of  international  jurisprudence. 

:ic  ♦  :ic  ♦  «  *  ^       . 

"A  legal  blockade  can  only  exist,  where  its  actual  force  can  be 
applied;  hence  the  legal  effect  of  a  maritime  blockade,  not  accom- 
panied by  a  military  investment  on  land,  applies  only  to  a  direct  com- 
munication by  sea,  and  to  vessels  sailing  from,  or  immediately  des- 
tined to,  the  blockaded  port,  and  cannot  be  construed  to  prohibit 
the  conveyance  of  articles,  not  contraband  of  war,  to  or  from  the 
blockaded  port,  by  interior  communications.  A  blockade  can  never 
be  a  complete  investment  of  a  place,  unless  its  force  can  be  applied  to 
every  point  by  which  a  communication  may  be  carried  on.  It  is  true 
that,  by  this  construction,  a  maritime  blockade  is  usually  imperfect, 
as  a  complete  investment,  but  this  imperfection  arises  from  the  nature 
of  the  force  applied;  it  is  now  universally  conceded  that  the  extent 
of  legal  pretensions  of  a  blockade,  is  unavoidably  limited  by  the 
physical  impossibility  of  applying  ships  to  obstruct  communications 
by  land.  The  conveyance  of  goods  through  the  mouth  of  ,a  river 
under  blockade,  for  the  purpose  of  being  shipped  for  exportation, 
is  regarded  as  a  breach  of  blockade,  it  being  perfectly  insignifi- 
cant whether  this  was  effected  in  large  or  small  vessels.  Thus,  goods 
shipped  in  a  river,  having  been  previously  sent  in  lighters  along  the 
coast  from  the  blockaded  port,  with  the  ship  under  charter-party 
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proceeding  also  from  the  blockaded  port  in  ballast  to  take  them  on 
board,  were  held  liable  to  coni&scation." 

Halleck,  pp.  539,  541,  542,  546. 

"  Bynkershoek  appears  to  have  mistaken  the  true  sense  of  the 
above-cited  passage-from  Grotius,  in  supposing  that  the  latter  meant 
to  require,  as  a  necessary  ingredient  in  a  strict  blockade,  that  there 
should  be  an  expectation  of  peace  or  of  a  surrender,  when,  in  fact, 
he  merely  mentions  that  as  an  example,  by  way-  of  putting  the 
strongest  possible  case.  But  that*  he  concurred  with  Grotius  in  re- 
quiring a  strict  and  actual  siege  or  blockade,  such  as  where  a  town  is 
actually  invested  with  troops,  or  a  port  closely  blockaded  by  ships  of 
war,  {oppidum  ohsessum^  parties  clausos^)  is  evident  from  his  subse- 
quent remarks  in  the  same  chapter,  upon  the  decrees  of  the  States- 
General  against  those  who  should  carry  anything  to  the  Spanish 
camp,  the  same  not  being  then  actually  besieged.  He  holds  the 
decrees  to  be  perfectly  justifiable,  so  far  as  they  prohibited  the  carry- 
ing of  contraband  of  war  to  the  enemy's  camp;  'but,  as  to  other 
things,  whether  they  were  or  were  not  lawfully  prohibited,  depends 
entirely  upon  the  circumstance  of  the  place  being  besieged  or  not.' 
So,  also,  in  commenting  upon  the  decree  of  the  States-General  of  the 
26th  June,  1630,  declaring  the  ports  of  Flanders  in  a  state  of  blockade, 
he  states  that  this  decree  was,  for  sometime,  not  carried  into  execu- 
tion, by  the  actual  presence  of  a  sufficient  naval  force,  during  which 
period  certain  neutral  vessels  trading  to  those  ports  were  captured 
by  the  Dutch  cruisers;  and  that  part  of  their  cargoes  only  which 
consisted  of  contraband  articles  was  condemned,  whilst  the  residue 
was  released  with  the  vessels.  '  It  has  been  asked,'  says  he, '  by  what 
law  the  contraband  goods  were  condemned  under  those  circumstances, 
and  there  are  those  who  deny  the  legality  of  their  Condemnation.  It 
is  evident,  however,  that  whilst  those  coasts  were  guarded  in  a  lax 
or  remiss  manner,  the  law  of  blockade,  by  which  all  neutral  goods 
going  to  or  coming  from  a  blockaded  port  may  be  lawfully  captured, 
might  also  have  been  relaxed ;  but  not  so  the  general  law  of  war,  by 
which  contraband  goods,  when  carried  to  an  enemy's  port,  even 
though  not  blockaded,  are  liable  to  confiscation. ' ". 

AVheaton,  pp.  670,  671. 

"  The  definition  of  a  lawful  maritime  blockade,  requiring  the  actual 
presence  of  a  maritime  force,  stationed  at  the  entrance  of  the  port, 
.sufficiently  near  to  prevent  communication,  as  given  by  the  text- 
writers,  is  confirmed  by  the  authority  of  numerous  modem  treaties, 
and  especially  by  the  convention  of  1801,  between  Great  Britain  and 
Russia,  intended  as  a  final  adjustment  of  the  disputed  points  of 
maritime  law,  which  had  given  rise  to  the  armed  neutrality  of  1780 
and  of  1801." 

Wheaton,  p.  673. 

^'Effective  Blockades. — During  the  Crimean  war,  the  English  and 
French  Declarations  of  1854  assume  an  'effective  blockade,  which 
may  be  established  with  an  adequate  force.'  The  Declaration  of 
Paris,  ,of  1856,  requires  that  a  blockade,  to  be  binding  on  neutrals, 
shall  be  'effective, — that  is  to  say,  maintained  by  a  force  sufficient 
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really  to  prevent  access  to  the  coast  of  the  enemy.'  This  definition 
is  unscientific,  and,  in  its  literal  sense,  requires  an  impossibility. 
Earl  Bussell,  in  a  speech  of  9th  March,  1857,  defines  an  effective 
blockade  as  '  such  that  no  vessel  could  with  safety  attempt  to  pass 
through.'  Earl  Granville,  in  the  debate  of  May  16, 1861,  says,  *  Such 
a  force  as,  I  do  not  say  to  make  it  impossible,  but  at  any  rate  to  make 
it  very  difficult,  for  vessels  to  obtain  ingress  or  egress;'  and  Lord 
Brougham  said,  a  blockade  must  be  one  which  '  precluded  a  reason- 
able chance  of  entrance.'  Earl  Russell,  in  his  instructions  to  Lord 
Lyons,  of  Feb.  15,  1862,  respecting  the  American  blockade,  says, 
'Assuming  *  *  *  that  a  number  of  ships  is  stationed,  and  re- 
mains at,  the  entrance  of  a  port,  sufficient  really  to  prevent  access  to 
it,  or  to  create  an  evident  danger  of  entering  or  leaving  it,  and  that 
these  ships  do  not  voluntarily  permit  ingress  or  egress,  the  fact  that 
various  ships  have  successfully  escaped  through  it,  will  not  of  itself 
prevent  the  blockade  being  an  effective  one  by  international  law.' 
See  also  Earl  Eussell  to  Mr.  Mason,  Feb.  17,  1863,  where  his  lord- 
ship explains  the  language  of  the  Declaration  of  Paris  as  not  in- 
tended to  require  that  ingress  and  egress  should  be  made  impossible, 
but  as  aimed  at  paper  blockades,  or  nominal  and  practically  insuffi- 
cient blockades,  and  requiring  only  that  the  blockade  be  practically 
and  reasonably  effective.  The  Confederate  authorities  protested 
against  this  interpretation,  but  it  was  adhered  to  by  the  British  Gov- 
ernment.    (Parliamentary  Papers,  1863.) 

"  M.  Eouher,  the  French  Minister  of  Commerce,  communicated  to 
the  Chamber  of  Commerce  in  September,  1861,  a  note  from  the  De- 
partment of  Foreign  Affairs,  relating  to  the  American  blockade,  in 
which  the  definition  is  stated,  '  Forces  sufficient  to  prevent  the  ports 
being  approached  without  exposure  to  a  certain  danger.'  (Moniteur 
Universe!,  September,  1861.) 

"  Mr.  Wheaton,  in  a  note  to  Mr.  Buchanan  of  July  1, 1846,  during 
the  Mexican  war,  uses  the  phrase, '  Forces  stationed  so  near  the  ports 
as  to  render  it  dangerous  to  approach  or  enter  them.' 

"  During  the  civil  war,  the  United  States  Government  recognized 
fully  the  obligation  to  make  its  blockade  actual  and  effective;  and, 
in  its  diplomatic  correspondence  and  judicial  decisions,  the  defini- 
tions of  an  effective  blockade  '  were  satisfactory  to  neutrals,  and 
substantially  to  the  effect  that  the  force  must  be  sufficient  to  make 
ingress  or  egress  by  unarmed  vessels  sensibly  dangerous;  and  the 
actual  effectiveness  of  the  blockade,  wherever  a  case  arose  of  a  ves- 
sel captured  or  warned  off,  was  never  disputed  by  the  neutral  powers.^ 
(Lord  Lyons  to  Lord  J.  Russell,  May  2, 1861.  Same  to  same.  May  4, 
1861.  Earl  Russell's  speech  in  the  House  of  Lords,  March  10, 1862. 
Sir  R.  Palmer's  speech,  March  7, 1862.  Earl  Russell  to  Lord  Lyons, 
15th  February,  1862.    Earl  Russell  to  Mr.  Mason,  Feb.  10,  1863.)" 

He       He       He 

Wheaton,'  p.  674,  Dana's  Note  233. 

In  regard  to  the  meaning  of  the  words  of  the  original  Declaration 
of  Paris,  "  effectif s  "  and  "  une  force  suffisante  pour  interdire  r6el- 
ment  l'acc6s,"  Dr.  Lushington  has  "  remarked  ^  that  the  maintenance 
of  a  blockade  must  always  be  a  question  of  degree, — of  the  degree  of 
danger  of  ships  going  into  or  leaving  a  blockaded  port.    No  force 
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could  bar  the  entrance  to  an  absolute  certainty ;  vessels  may  get  in 
or  get  out  during  the  night  or  fogs  or  violent  winds,  or  occasional  ab- 
sence; it  is  most  difficult  to  judge  from  numbers  alone.  And  he  adds 
that  in  no  case  a  blockade  was  held  to  be  void  when  the  blockading 
force  was  on  or  near  the  place  of  witry  or  exit.  This  opinion  was 
given  before  the  declaration  of  1856.  Should  *  effective'  have  any 
more  stringent  meaning  now.  Probably  all  would  concur  in  the 
opinicm  that  the  constant  presence  of  a  squadron  except  when  gales 
rendered  its  position  dangerous,  constant  danger  of  attempts  to  make 
an  unlawful  entrance  or  exit,  and  such  a  nearness  of  blockading  ves- 
sels to  one  another  as  would  render  the  capture  or  destruction  oi  ves- 
sels seeking  to  escape  from  a  port  highly  probable  in  the -judgment 
of  the  commanding  officer,  are  some  of  the  safest  criteria.  The  opin- 
ion,  then,  as  to  the  effectiveness  of  a  blockade  has  not  much  changed 
smce  1856." 

Woolsey,  p.  344. 

"A  valid  or  lawful  blockade  requires  the  actual  presence  of  a  suffi- 
cient force  of  the  enemy's  vessels  before  a  certain  place  on  the  coast. 
By  presence  is  intended  general  presience,  or  presence  so  far  as  the 
elements  do  not  interfere,  so  that  the  dispersion  for  a  time  of  the 
blockading  squadron  by  a  storm,  is  not  held  to  amount  to  its  being 
broken  up." 

Woolsey,  p.  343. 

To  establish  a  legitimate  blockade- 


"  1.  The  belligerent  must  intend  to  institute  it  as  a  distinct  and 
substantive  measure  of  war,  and  his  intention  must  have  in  some  way 
been  brought  to  the  knowledge  of  the  neutrals  affected. 

"  2.  It  must  have  been  initiated  under  sufficient  authority. 

"  3.  It  must  be  maintained  by  a  sufficient  and  properly  disposed 
force." 

HaU,  719. 

The  words  "  maintained  by  a  force  sufficient  really  to  prevent  access 
to  the  coast  of  the  enemy  "  require  "  an  impossibility  if  they  are  taken 
in  the  strictest  literal  sense.  *  *  *  A  small  boat  might  frequently 
pass  in  the  darkness  of  the  night  through  the  most  numerous  and 
efficient  blockading  force,  and  thus  obtain  the  access  the  prevention 
of  which  is  made  the  test  of  effectiveness.  It  is,  however,  clear  from 
the  explanations  given  by  the  leading  statesmen  of  the  various  coun- 
tries which  signed  the  Declaration  that  nothing  further  was  intended 
than  the  assertion  of  the  principle  that  there  must  be  a  real  and  press- 
ing danger  in  any  attempt  to  pass  through.  The  notion  that  the 
Declaration  of  Paris  gave  the  sanction  of  general  and  express  consent 
to  the  doctrine  of  blockade  advanced  by  the  Armed  Neutralities  will 
not  bear  examination.  No  doubt  it  insisted,  as  they  did,  on  a  blockad- 
ing force  sufficient  to  constitute  a  real  danger  to  would-be  blockade 
runners,  but  it  did  not  add,  like  them,  the  requirement  that  the  units 
of  such  force  should  be  stationary.  Had  it  done  so,  it  would  have 
abolished  the  operation  it  professed  to  regulate.    A  line  of  vessel^ 

1  )?he  FranciBka,  Splnks,  115. 
58541—18 ^14 
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anchored  before  a  hostile  port  would  be  so  easy  a  mark  for  torpedoes 
and  submarines  that  after  a  few  nights  not  one  of  them  would  be  left. 
No  state  would  risk  its  war-ships  under  such  conditions.  Either 
blockade  would  disappear  from  warfare,  or,  what  is  much  more 
probable,  the  Declaration  of  Paris  would  disappear  from  the  inter- 
national statute  book.  Instead,  it  has  received  fresh  adhesions,*  and 
is  supported  by  an  ever  increasing  weight  of  authority.  And  during 
the  half -century  of  its  existence  the  greatest  blockade  ever  carried 
on  by  cruising  vessels,  that  of  the  coast  of  the  Southern  Confederacy 
in  the  American  Civil  War,  was  acquiesced  in  by  neutrals  without  a 
protest.  Clearly  the  fourth  Article  of  the  Declaration  covered  block- 
ades by  ilnanchored  cruisers,  if  only  there  were  enough  of  them  to 
render  difficult  and  dangerous  access  to  the  port  or  coast-line  they 
were  told  off  to  watch.  It  settled  the  question  of  effectiveness  by  per- 
mitting the  British  practice,  which  was  also  that  of  the  United  States, 
while  it  does  not  forbid  observance  of  the  requirements  of  the  Armed 
Neutralities  to  any  power  that  prefers  to  fulfil  them  regardless  of  th^ 
safety  of  its  ships  and  men.  It  was  silent  as  to  the  other  matters  in 
dispute;  but  the  omissions  which  were  necessary  in  1856  were  sup- 
plied in  1909  by  the  Declaration  of  London." 
Lawrence,  pp.  679,  680. 

"  It  was  one  of  the  principles  of  the  First  and  of  the  Second  Armed 
Neutrality  that  a  blockade  should  always  be  effective,  but  it  was  not 
till  after  the  Napoleonic  wars  that  this  principle  gradually  found 
universal  recognition.  During  the  second  half  of  the  nineteenth 
century  even  those  States  which  had  not  acceded  to  the  Declaration  of 
Paris  did  not  dissent  regarding  the  necessity  for  effectiveness  of 
blockade." 

Oppenheim,  vol.  2,  p.  461. 

"One  point  has  always  been  certain,  namely  that,  whether  the 
blockade  be  a  commercial  or  a  military  one,  there  must  be  a  real  danger 
to  the  blockade-runner  in  crossing  the  line  of  the  investment,  inde- 
pendent of  any  danger  which  he  may  run  of  being  caught  earlier  with 
the  intention  of  crossing  it,  or  later  after  having  crossed  it.  A  line 
which  it  is  not  in  itself  highly  dangerous  to  try  to  pass  cannot  be 
that  of  an  investment,  nor  can  it  affect  with  technical  guilt  either  the 
intention  to  pass  it  formed  at  a  distance,  or  the  fact  of  its  having  been 
passed." 

Westlake,  vol.  2,  p.  268. 

"  Effectifs  in  the  original,^  which  means  '  real,'  not  *  producing  an 
effect,^  as  effective,  which  is  the  official  translation,  usually  means  in 
English.  So  also  whenever  an  English  writer  mentions  an  effective 
blockade,  he  must  be  understood  to  mean  a  real  one,  that  is  a  real 
investment,  and  not  to  be  adding  any  further  condition  to  its 
reality."  ^ 

Westlake,  vol.  2,  p.  2d4,  note. 
"  3.  Blockades  in  order  to  be  binding  must  be  effective." 

Proclamation  of  President  of  United  States,  April  26, 1918  (30  Stat,  1771). 

1  Declaration  of  Paris,  1856. 
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"  5.  The  following  rules  are  to  be  observed  with  regard  to  neutral 
commerce : — *     *     * 

"(3)  A  blockade,  in  order  to  be  binding,  must  be  eflFective,  that  is 
to  say,  it  must  be  maintained  by  a  force  suflScient  really  to  prevent 
access  to  the  enemy's  coast  line." 

Russian  Imperial  Order  of  Feb.  14,  1904,  Russ.-Jap.  P.  C,  vol  1,  p.  347. 

"Art.  110.  A  Blockade  to  be  valid  must  be  eflFective,  that  is  to  say, 
maintained  by  a  force  sufficient  really  to  prevent  access  to  the  coast 
of  the  Enemy,  or,  at  any  rate,  to  create  evident  danger  to  ships  at- 
tempting ingress  or  egress." 
Naval  Prize  Law,  Holland. 

"Art.  111.  It  is  therefore  the  first  duty  of  a  Commander  authorized 
to  institute  a  Blockade,  so  to  dispose  his  Squadron  as  to  bring  about 
this  result.    There  is  then  in  existence  a  Blockade  de  factoP  ^ 
Naval  Prize  Law,  Holland. 

"Art.  112.  A  Blockade,  though  thus  validly  instituted,  ceases  to 
exist  if  it  be  not  eflfectually  maintained.  It  will  accordingly  cease 
to  exist  if  the  blockading  force — 

"  1.  Abandon  its  position,  unless  the  abandonment  be  merely  tem- 
porary, or  caused  by  stress  of  weather ;  ^  or 

"  2.  Be  driven  away  by  the  Enemey ;  ^  or 

"  3.  Be  negligent  in  its  dutjr ;  *  or 

"  4.  Be  partial  in  the  execution  of  its  duties  towards  one  ship  rather 
than  another,  or  towards  the  ships  of  one  nation  rather  than  those  of 
another."  * 

Naval  Prize  Law,  Holland. 

Article  2  of  the  Russian  Prize  Regulations,  1895,  adopts  the  Decla- 
ration of  Paris  in  respect  to  blockade. 

"Art.  37.  Blockades,  in  order  to  be  binding,  must  be  eflfective; 
that  is,  they  must  be  maintained  by  a  force  sufficient  to  render  haz- 
ardous the  ingress  to  or  egress  from  a  port." 
United  States  Naval  Code,  1900. 

"Art.  21.  A  blockade  is  valid  wh^n  the  enemy's  ports,  bays,  or 
coasts  are  effectively  closed,  and  when  it  is  clearly  dangerous  for 
ships  to  endeavour  to  leave^  enter,  or  approach  them." 
Japanese  Regulations,  1904. 

"  59.  To   be    legally   binding,    the    blockade    must    be    effective. 

*        «        *        «  9' 

German  Prize  Rules,  1909. 

"66.  In  accordance  with  the  Declaration  of  Paris  a  blockade,  in 
order  to  be  binding,  must  be  effective,  that  is  to  say,  maintained  by  a 
force  sufficiently  real  to  prevent  access  to  the  enemy  coast  line." 
French  Naval  Regulations,  1912. 


1  Franoiskaj  10  Moore  P.  C.  37. 

2  Columbia,  1  C.  Rob.  154.     Nancy,  1  Acton,  112. 

«  Trincten,  6  C.  Rob.  65.     Hoffnung,  6  C.  Rob.  112. 
*Juffrow  Maria  Schroeder,  3  C.  Rob.  147. 

^Rolla,  6  C.  Rob.  364.     Fox,  Edwards,  311.     Success,  1  Dod.  131.     Franoisca,  Spinks, 
287. 
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Article  2  of  the  Declaration  of  London,  1909,  substantially  appears 
as  Art.  83  of  the  Austrian-Hungarian  Rules  of  Maritime  and  Land 
Warfare,  1913. 

The  following  excerpt  from  the  instructions  of  the  American  Sec- 
retary of  State,  dated  June  8,  1796,  to  the  Minister  at  London,  is 
quoted  in  Vol.  7,  Moore's  Digest,  p.  788 : 

"'  To  a  country  whose  principal  exports  are,  and  for  a  long  period 
will  be,  the  various  articles  of  provisions,  it  is  essential  to  obtain  an 
entire  exemption  from  restraint  in  their  exportation,  except  to  a 
blockaded  place.  And  to  guard  against  the  abusive  extension  of  the 
term  blockade,  it  will  be  necessary  explicitly  to  describe  its  mean- 
ing, and  to  confine  it,  as  in  the  declaration  of  the  armed  neutrality, 
^'  to  a  port  where,  by  the  disposition  of  the  power  which  attacks  it, 
with  vessels  stationed  sufficiently  near,  there  would  be  evident  dan- 
ger to  enter  it." ' " 

The  following  excerpt  from  the  instructions,  dated  September  20, 
1800,  of  the  American  Secretary  of  State  to  the  Minister  at  London  is 
quoted  in  Vol.  7,  Moore's  Digest,  p.  788 : — 

" '  Ports  not  effectually  blockaded  by  a  force  capable  pf  completely 
investing  them,  have  yet  been  declared  in  a  state  of  blockade. 
*  *  *  If  the  effectiveness  of  the  blockade  be  dispensed  with,  then 
every  port  of  the  belligerent  powers  may  at  all  times  be  declared  in 
that  state,  and  the  commerce  of  neutrals  be  thereby  subjected  to  uni- 
versal capture.  But,  if  this  principle  be  strictly  adhered  to,  the  csl- 
pacity  to  blockade  will  be  limited  by  the  naval  force  of  the  belligerent, 
and,  of  consequence,  the  mischief  to  neutral  commerce  can  not  be  very 
extensive.  It  is,  therefore,  of  the  last  importance  to  neutrals  that 
this  principle  be  maintained  unimpaired.  I  observe  that  you  have 
pressed  this  reasoning  on  the  British  minister,  who  replies  that  an 
occasional  absence  of  a  fleet  from  a  blockaded  port  ought  not  to 
change  the  state  of  the  place.  Whatever  force  this  observation  may 
be  entitled  to,  where  that  occasional  absence  has  been  produced  by  an 
accident,  as  a  storm,  which  for  a  moment  blows  off  the  fleet  and  . 
forces  it  from  its  station,  which  station  it  immediately  resumes,  1  am 
persuaded,  that  where  a  part  of  the  fleet  is  applied,  though  only  for  a 
time,  to  other  objects,  or  comes  into  port,  the  very  principle  requiring 
an  effective  blockade,  which  is,  that  the  mischief  can  only  be  co- 
extensive with  the  naTal  force  of  the  belligerent,  requires  that,  dur- 
ing such  temporary  absence,  the  commerce  to  the  neutrals  to  the 
place  should  be  free.' " 

"  Referring  to  the  blockade  by  the  United  States  naval  forces  of 
the  west  coast  of  Mexico  in  1846,  Mr.  Buchanan,  as  Secretary  of 
State,  in  a  note  to  Mr.  Pakenham,  British  minister,  of  December  29, 
1846,  said :  'It  is  as  yet  sufiiciently  apparent  from  the  whole  procla- 
mation [of  Commodore  Stockton]  that  he  did  not  intend  to  establish 
a  paper  blockade.  This  would  have  been  equalhr  unwarranted  by 
his  instructions  and  by  the  principles  which  the  United  States  have 
maintained  in  regard  to  bloctades  ever  since  we  became  an  independ- 
ent nation.'  In  a  circular  from  Mr.  Mason,  Secretary  of  the  Navy, 
of  December  24,  to  the  commanding  officers  of  the  United  States 
Navy  in  the  Pacific,  it  is  said  that  '  a  lawful  maritime  blockade  re- 
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quires  the  actual  presence  of  a  sufficient  force  stationed  at  the  en- 
trance of  the  ports  sufficiently  near  to  prevent  communication.  The 
only  exception  to  this  rule,  which  requires  the  actual  presence  of  an 
adequate  force  to  constitute  a  lawful  blockade,  arises  out  of  the  cir- 
cumstance of  the  occasional  temporary  absence  of  the  blockading' 
squadron,  produced  by  accident,  as  in  the  case  of  a  storm,  which  does 
not  suspend  the  operation  of  a  blockade.  The  law  considers  an  at- 
tempt to  take  advantage  of  such  an  accidental  removal  a  fraudulent 
attempt  to  break  the  blockade.  The  United  States  have  at  all  times 
maintained  these  principles  on  the  subject  of  blockade;  and  you  will 
take  care  not  to  attempt  the  application  of  penalties  for  a  breach  of 
blockade,  except  in  cases  where  your  right  is  justified  by  these  rules. 
You  should  give  public  notice,  that  under  Commodore  Stockton's 
general  notification  no  port  on  the  west  coast  of  Mexico  is  regarded 
as  blockaded  unless  there  is  a  sufficient  American  force  to  maintain 
it,  actually  present,  or  temporarily  driven  from  such  actual  presence 
by  stress  of  weather,  intending  to  return.' 
"  37  Br.  &  For.  State  Papers,  565  et  seq."  ^ 

Moore's  Digest,  vol.  7,  pp.  790,  791. 

Earl  Russell  in  a  communication  dated  Feb.  10, 1863,  to  Mr.  Masort 
wrote  as  follows :  "  The  Declaration  of  Paris  was  in  truth  directed 
against  what  were  once  termed  '  paper  blockades ; '  that  is,  blockades 
not  sustained  by  any  actual  force,  or  sustained  by  a  notoriously  in- 
adequate naval  force,  such  as  the  occasional  appearance  of  a  man-of- 
war  in  the  offing,  or  the  like.  *  *  *  The  interpretation,  there- 
fore, placed  by  Her  Majesty's  government  on  the  Declaration  was, 
that  a  blockade,  in  order  to  be  respected  by  neutrals,  must  be  prac- 
tically effective.  *  *  *  It  is  proper  to  add,  that  the  same  view  of 
the  meaning  and  effect  of  the  Articles  of  the  Declaration  of  Paris,  on 
the  subject  of  blockades,  which  is  above  explained,  was  taken  by  the 
representative  of  the  United  States  at  the  Court  of  St.  James'  (Mr. 
Dallas)  during  the  communications  which  passed  between  the  two 
governments  some  years  before  the  present  war,  with  a  view  to  the 
accession  of  the  United  States  to  that  Declaration." 

Vol.  55,  British  State  Papers,  p.  737. 

"  If  on  August  17,  1866,  President  Johnson  declared  null  and  void 
the  imperial  decree  of  July  9  declaring  the  blockade  of  Matamoras, 
it  was  indeed  only  because  '  the  said  decree,  in  declaring  a  belligerent 
blockade  not  maintained  by  effective  military  or  naval  forces  vio^ 
lated  the  neutral  right  of  the  United  States.'  (Archiv.  Dip.,  1866„ 
IV.  276.)" 

Moore's  Digest,  vol.  7,  p.  786. 

The  following  excerpts  from  a  letter,  dated  April  24,  1885,  from 
the  American  Secretary  of  State  to  the  Columbian  Minister,  in. 
which  the  attitude  of  the  United  States  in  regard  to  the  necessity 
of  a  blockade  being  effective  is  recapitulated,  are  quoted  in  Vol.  7„ 
Moore's  Digest,  pp.  812,  813  :— 

"  'As  early  as  April  24,  1861,  when  Mr.  Lincoln's  administration 
had  only  been  in  office  six  weeks,  but  when  it  was  already  apparent 

1  Also  55  British  State  Papers,  pp.  660,  661. 
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that  the  secession  movement  then  begun  would  speedily  have  pos- 
session of  most  of  the  ports  of  the  Southern  States,  Mr.  Seward 
addressed  a  circular  to  the  ministers  of  the  United  States  in  Europe, 
in  which  he  declared  the  adhesion  of  the^  United  States  Government 
to  the  rule  that  "  blockades,  in  order  to  be  bindinja:,  must  be  effective ; 
that  is  to  say,  maintained  by  forces  sufficient  really  to  prevent  access 
to  the  coast  of  the  enemy."  (United  States  Diplomatic  Correspond- 
ence, 1861,  p.  34.) 

" '  When  President  Lincoln  proclaimed,  as  he  did  on  the  inception 
of  the  civil  war,  a  blockade  or  the  Southern  coast,  the  proclamation 
was  followed  by  an  announcement  to  France  and  to  England  that 
the  blockade  would  be  effective  in  the  above  sense;  and  it  is  impor- 
tant to  observe  that,  enormous  as  were  the  profits  to  be  gained  by 
blockade  running  and  doubtful  as  was  at  least  the  friendliness  of 
certain  European  courts  toward  the  United  States,  not  one  of  the 
maritime  powers  of  Europe  complained  that  the  blockade  was  not 
effective. 

" '  Congress,  it  is  true,  adopted  a  few  weeks  later  a  municipal 
statute,  as  hereinbefore  stated,  authorizing  the  President,  at  his  dis- 
cretion, to  close  the  Southern  ports;  but  as  to  this  measure  the  fol- 
lowing observations  are  to  be  made:  (a)  The  closure  was  to  be  a 
domestic  act,  incidental  to  the  blockade,  the  permanency  of  which 
as  a  general  measure  during  the  civil  war  the  President  had  already 
announced  to  foreign  sovereigns,  (b)  It  was  to  be  effected  in  part 
by  land  forces,  (c)  Its  institution  was  conditional  upon  the  discre- 
tion of  the  President,  which  discretion  was  never  exercised. 

" '  It  is  as  thus  qualified  and  explained  that  Mr.  Seward  refers,  in 
his  correspondence  with  Mr.  Adams  and  Lord  Lyons,  to  the  statutes 
in  question,  but  it  is  impossible  not  to  see,  in  Mr.  Seward's  refer- 
ences, a  latent  appeal  of  great  force  against  the  action  of  those 
European  powers  which,  at  the  beginning  of  this  century,  did  not 
hesitate  to  convulse  and  devastate  the  world  by  decrees  and  orders  in 
council  closing  ports  they  did  not  possess.  They  did  this  in  the  face 
of  vehement  and  almost  supplicatory  remonstrances  from  the  United 
States,  and  forced  this  Government,  then  young  in  the  family  of 
sovereignties,  and  naturally  desirous  of  peace  with  all,  most  reluc- 
tantly and  at  great  cost  of  blood  and  treasure  to  undertake,  as  at  last 
the  sole  maritime  contestant,  wars  against  Great  Britain  and  France 
to  maintain  the  freedom  of  the  seas  and  the  invalidity  of  paper 
blockades. 

"'With  this  unimpeachable  record  behind  us,  no  tangible  objec- 
tion could  be  made  to  the  validity  of  a  blockade  which  was  effective 
enough  to  keep  off,  multitudes  of  the  most  skillful  navigators  of  those 
countries  from  the  Southern  ports  of  the  United  States,  and  the 
appeal  had  its  immediate  and  inevitable  effect.  Great  Britain  and 
France,  on  the  one  hand,  ceased  to  contest  the  validity  and  efficiency 
of  the  blockade  of  the  Southern  ports,  and  united,  on  the  other  hand, 
in  the  most  solemn  repudiation  of  the  position  formerly  taken  by 
them,  that  a  belligerent  can,  by  mere  decree,  give  binding  inter- 
national effect  to  the  asserted  closure  of  a  port  he  does  not  hold. 
And  that  ports  not  so  possessed  can  not  be  closed,  even  by  their 
legitimate  sovereign,  without  the  concomitant  of  a  duly  announced 
and  effective  blockade,  may  be  accepted  as  now  an  established  rule  - 
of  international  law.' " 
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"  Early  in  the  civil  war  in  Chile,  in  1891,  the  Congressional  depu- 
tation on  the  insurgent  fleet  notified  tixe  (jovemment  authorities  and 
the  foreign  representatives  that  Iquique  and  Valparaiso  would  be 
blockaded  on  February  1,  1891.  Protests  against  the  institution  of 
blockades  by  the  insurgents  were  made  by  the  consular  bodies  at  both 
those  ports.  The  British  (jovemment,  however,  stated,  January  24, 
1891,  tiiat,  if  an  '  effective  blockade '  should  exist, '  escort  through  it 
can  not  be  given.'    In  reality  neither  port  was  ever  blockaded." 

Moore's  Digest,  vol  7,  p.  788. 

"November  1,  1899,  the  United  States  minister  in  Venezuela  re- 

Eorted  that  Puerto  CabeUo  was  'formally  and  probably  effectively 
lockaded  by  Castro  government,'  a  de  facto  organization  which  as- 
sumed power  at  Caracas  October  23,  1899.  He  inquired  whether 
recognition  of  the  blockade  would  not  imply  recognition  of  the  de 
facto  government,  which  was  'fairly  well  established.'  The  Depart- 
ment of  State  replied :  '  If  closure  by  the  de  facto  government  is  sup- 
ported by  effective  blockade,  it  must  be  respected  by  all  United  States 
merchant  vessels.' " 

Moore's  Digest,  vol.  7,  p.  786. 

In  the  Jwffrow  MariaSchroeder  (1800)  (3  C.  Rob.  147) ,  Sir  William 
Scott  said: — "What  is  a  blockade,  but  to  prevent  access  by  force? 
If  the  ships  stationed  on  the  spot  to  keep  up  the  blockade  will  not 
use  their  force  for  that  purpose,  it  is  impossible  for  a  court  of  justice 
to  say,  there  was  a  blockade  actually  existing  at  that  time,  so  as  to 
bind  this  vessel.  TTien,  tie  only  ground,  on  which  she  could  be 
affected,  would  be,  that  the  whole  voyage  was  criminal,  from  the  time 
of  sailing  from  Bordeaux,  without  any  reference  to  the  conduct  of 
the  blockading  force.  In  opposition  to  that,  I  am  to  consider  that 
the  ship  was  not  coming  from  her  own  port;  she  had  been  some  time 
absent  from  her  own  country ;  she  had  been  in  our  ports,  where  it  is 
possible,  the  notification  might  not  have  reached  her ;  she  afterwards 
went  to  Bordeaux.  During  the  time  necessarily  employed  in  two 
such  voyages,  if  the  master  had  been  accidentally  informed  of  the 
blockade  l^fore,  it  would  be  a  little  hard  to  say  that  he  might  not 
entertain  a  conjecture,  that  tibie  blockade  had  ceased.  I  fear  that 
alone  would  not  avail  him;  but  coupling  it  with  the  fact  that  no 
force  appeared  to  prevent  him  from  ^oing  in,  it  would  be  a  little 
rigorous  to  bind  down  the  strict  principle  of  law  on  him.  I  think 
these  circumstances  bring  the  case  within  the  principle  of  the  Nep- 
twmis  [2  C.  Rob.  110],  in  which  it  appeared^  that  the  ship  sailed  with 
an  intention  of  breaking  the  blockade  of  Havre,  or  rather  under  the 
chance  of  finding  that  flie  blockade  had  ceased.  She  met  with  Ad- 
miral Duncan's  fleet,  and  was  informed  that  Havre  was  open ;  and 
the  court  held  that  after  that  permission,  she  was  not  to  be  considered 
as  taken  in  delicto.  In  the  present  case,  the  ship  was  permitted  to  go 
in  with  a  cargo  and  looking  at  the  facts  that  she  came  from  the  south 
of  Europe,  and  that  she  was  actually  permitted  to  enter,  I  think  she 
brings  herself  within  the  scope  of  the  favorable  considerations  ap- 
plied to  that  former  case.  It  is  impossible  for  me  to  say  this,  without 
observing  at  the  same  time,  on  the  great  mischief  that  ensues  from 
this  sort  of  inattention  practiced  by  our  cruisers.    It  is  in  vain  for 
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governments  to  impose  blockades,  if  those  employed  on  that  service 
will  not  enforce  them.  The  inconvenience  is  very  great,  and  spreads 
far  beyond  the  individual  case;  reports  are  eagerly  circulated,  that 
the  blockade  is  raised;  foreigners  take  advantage  of  the  information; 
the  property  of  innocent  persons  is  ensnared,  and  the  honor  of  our 
own  country  is  involved  in  the  mistake." 

In  the  Franciska  (1855)  (Spinks  P.  C,  115),  Dr.  Lushington 
said: — "The  maintenance  of  a  blockade  must  always  be  a  question 
of  degree — of  the  degree  of  danger  attending  ships  going  into  or 
leaving  a  blockaded  port.  Nothmg  is  further  from  my  mtention 
nor  indeed  more  opposed  to  my  notions  of  the  Law  of  Nations  than 
anj^  relaxation  of  the  rule,  that  a  blockade  must  be  sufficiently 
maintained;  but  it  is  perfectly  obvious,  that  no  force  could  bar 
the  entrance  to  absolute  certainty;  that  vessels  may  get  in  and  get  out 
during  the  night,  or  fogs,  or  violent  winds,  or  occasional  absence; 
that  it  is  most  difficult  to  judge  from  numbers  alone.  Hence  I  believe 
that  in  every  case  the  enquiry  has  been,  whether  the  force  was  com- 
petent and  present,  and  if  so,  the  performance  of  the  duty  was  pre- 
sumed ;  and  I  think  I  may  safely  assert,  that  in  no  case  was  a  block- 
ade held  to  be  void,  when  the  blockading  force  was  on  the  spot  or  near 
thereto,  on  the  ground  of  vessels  entering  into  or  escaping  from  the 
port,  where  such  ingress  or  egress  did  not  take  place  with  the  con- 
sent of  the  blocking  squadron." 

The  Andromeda  (1864)  (2  Wall.  481) :  "A  blockade,  once  regu- 
larly proclaimed  and  established,  will  not  be  held  to  be  ineffective 
by  continual  entries  in  the  log-book,  supported  by  testimony  of  offi- 
cers of  the  vessel  seized,  that,  the  weather  being  clear,  no  blockading 
vessels  were  to  be  seen  off  the  port  from  which  the  vessel  sailed." 

The  Peterhoif  (1866)  (5  Wall.,  28,  50) :— "  It  must  be  premised  that 
no  paper  or  constructive  blockade  is  allowed  by  international  law. 
When  such  blockades  have  been  attempted  by  other  nations,  the 
United  States  have  ever  protested  against  them  and  denied  their 
validity.  Their  illegality  is  now  confessed  on  all  hands.  It  was 
solemnly  proclaimed  in  the  Declaration  of  Paris  of  18^6,  to  which 
most  of  the  civilized  nations  of  the  world  have  since  adhered;  and 
this  principle  is  nowhere  more  fully  recognized  than  in  our  own 
country,  though  not  a  party  to  that  declaration." 


I; 
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The  question  whether  a  blockade  is  effective  is  a  question  of 
fact. — Article  3^  Declaration  of  London^  1909. 

"It  is  easily  to  be  understood  that  diflSculties  often  arise  on  the 
question  whether  a  blockade  is  effective  or  not;  opposing  interests 
are  at  stake.  The  blockading  belligerent  wishes  to  economize  his 
efforts,  and  neutrals  desire  their  trade  to  be  as  little  hampered  as  pos- 
sible. Diplomatic  protests  have  sometimes  been  made  on  this  sub- 
ject. The  point  may  be  a  delicate  one,  because  no  absolute  rule  can 
e  laid  down  as  to  the  number  and  position  of  the  blockading  ships. 
All  depends  on  matters  of  fact  and  geographical  conditions.  In  one 
case  a  single  ship  will  suffice  to  blockade  a  port  as  effectively  as  pos- 
sible, whereas  in  another  a  whole  fleet  may  not  be  enough  really  to 
prevent  access  to  one  or  more  ports  declared  to  be  blockaded.  It  is 
therefore  essentially  a  question  of  fact,  to  be  decided  on  the  merits 
of  each  case,  and  not  according  to  a  formula  drawn  up  beforehand. 
Who  shall  decide  it?  The  judicial  authority.  This  will  be,  in  the 
first  place,  the  national  tribunal  which  is  called  on  to  pronounce  as 
to  the  validity  of  the  prize  and  which  the  vessel  captured  for  breach 
of  blockade  can  ask  to  declare  the  capture  void,  because  the  blockade, 
not  being  effective,  was  not  binding.  This  resort  has  always  existed ; 
it  may  not  always  have  given  satisfaction  to  the  powers  concerned, 
because  they  may  have  thought  that  the  national  tribunal  was  rather 
naturally  led  to  consider  effective  the  blockade  declared  to  be  so  by 
its  government.  But  when  the  international  prize  court  convention 
comes  into  force  there  will  be  an  absolutely  impartial  tribunal,  to 
which  neutrals  may  apphr,  and  which  will  decide  whether,  in  a  given 
case,  the  blockade  was  effective  or  not.  The  possibility  of  this  resort, 
besides  allowing  certain  injustices  to  be  reoressed,  will  most  likely 
have  a  preventive  effect,  in  that  a  government  will  take  care  to  esta-b- 
lish  its  blockades  in  such  a  way  that  their  effect  can  not  be  annulled 
by  decisions  which  would  inflict  on  it  a  heavy  loss.  The  full  scope  of 
article  3  is  thus  seen  when  it  is  understood  that  the  question  with 
which  it  deals  must  be  settled  by  a  court.  The  foregoing  explanation 
is  inserted  in  the  report  at  the  request  of  the  committee,  in  order  to 
remove  all  possibility  of  misunderstanding." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"  20.  By  a  declaration  of  blockade,  the  blockading  Power  forbids 
access  to  the  blockaded  coast,  and  the  Declaration  of  Paris  accord- 
ingly makes  the  recognition  of  a  state  of  blockade  dependent  on  the 
effectiveness  with  which  such  access  is  prevented.  So  much  is  com- 
mon ground.  It  is  in  respect  to  the  means  by  which  it  is  sought 
to  prevent  access  that  a  divergence  seems  to  exist  between  the  Eng- 
lish and  the  continental  points  of  view.    There  has  been  a  wide- 
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spread  impression  that  the  opposing  views  are  totally  irreconcilable, 
but  a  careful  and  systematic  examination  of  all  reported  British 
cases  has  convinced  His  Majesty's  Government  that  the  divergence 
is  the  result  not  so  much  oi*  differing  practices  as  of  theories  con- 
structed by  jurists  in  order  to  justify  the  executive  measures  adopted 
by  belligerents,  and  of  deductions  somewhat  hastily  drawn  from 
the  language  employed  in  the  decisions  of  the  Prize  Courts.  Ob- 
viously, were  actual  attainment  to  the  blockaded  coast  to  be  alone 
recognised  as  the  offence  which  justified  capture,  the  maintenance 
of  a  blockade  would  become  impossible.  Consequently,  some  other 
ground  for  capture  must  be  admitted.  Under  the  system  practised 
by  the  continental  nations  a  'line  of  blockade'  is  created,  and  the 
offence  is  defined  as  the  act  of  crossing  this  line.  According  to  the 
English  definition,  the  offence  consists  in  the  attempt  to  reach  the 
blockaded  coast,  and  it  has  been  laid  down  that  the  act  of  sailing 
towards  that  coast  with  the  intention  of  reaching  it  constitutes  an 
attempt.  Against  the  former  system  it  has  been  urged  that  the  line 
of  blockade  is  purely  arbitrary  and  bears  no  fixed  relation  to  the 
coast  blockaded,  while  the  latter  system  has  been  characterized  as 
an  endeavour  to  attach  penal  consequences  to  what  is  only  an  inten- 
tion. In  truth,  both  systems  are  to  some  extent  arbitrary,  but  this 
is  the  unavoidable  result  of  the  impossibility  of  maintaining  a  block- 
ade without  resort  to  some  such  method  of  procedure.  In  course  of 
time  these  systems  appear  to  have  become  stereotyped  by  jurists  to 
such  an  extent  that  the  reasons  for  their  existence  and  the  practices 
from  which  they  were  deduced  have  been  lost  sight  of,  with  the  result 
that  claims  have  from  time  to  time  been  put  forward  by  the  advo- 
cates of  either  system  which  have  met  with  serious  opposition,  and 
which  are  probably  auite  unwarranted.  For  instance,  it  has  been 
said  on  the  one  side  tnat  a  ship  is  liable  to  capture  the  moment  she 
has  left  her  port  of  departure,  however  far  she  may  be  from  the 
blockaded  coast;  while,  on  the  other,  it  has  been  maintained 
that  a  ship  cannot  be  captured  at  any  point  unless  the  blockade  is 
*  effective  at  that  point,'  that  is  to  say,  only  when  she  is  in  the  act 
of  crossing  a  line  which  is  itself  effectively  guarded.  To  adopt  the 
former  view  is  to  prohibit  a  ship  from  starting  with  the  blockaded 
port  as  an  alternative  destination,  which  may  be  abandoned  if,  on 
approaching  the  neighbourhood  of  that  port,  she  should  ascertain  that 
it  is  still  blockaded.  To  adopt  the  latter  view  is  tq  throw  on  the 
blockading  force  the  onus  of  covering  some  line  other,  and  prob- 
ably much  more  extended,  than  the  blockaded  coast,  although  it 
is  only  actual  access  to  that  coast  which  need  be  prevented  in  order 
to  make  the  blockade  effective. 

"  21.  To  turn  from  theory  to  practice :  In  order  that  blockade  run- 
ners may  be  effectiveljr  stopped,  there  must,  among  other  things,  be 
an  arrangement  by  which  they  are  prevented  from  slipping  by  under 
•over  of  darkness.  This  implies  such  a  disposal  of  the  blockading 
squadrons  as  to  insure  that  a  vessel  attempting  to  break  the  blockade 
would  have  to  pass  either  outer  or  inner  lines  or  groups  of  blockad- 
ing ships  in  the  daytime.  Whilst  in  this  way  the  several  lines  to- 
gether could  make  the  blockade  effective,  it  might  quite  possibly  be 
said  that  no  one  line  alone  constituted  an  effective  guard  at  the  spot 
where  it  was  stationed.    In  such  circumstances  the  theoretical  rule 
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that  no  ship  of  the  blockading  fleet  can  properly  effect  a  capture 
unless  the  blockade  is  effective  at  the  point  where  the  ship  is  sta- 
tioned, in  other  words,  unless  vessels  which  may  pass  it  at  any  time 
would  almost  certainly  be  stopped,  clearly  becomes  impossible  of 
execution.  As  regards  the  practical  application  of  the  other  system, 
«n  attentive  examination  of  all  the  reported  cases  in  the  British  prize 
courts  relative  to  questions  of  blockade  has  shown  that,  while  the 
principle  of  liability  to  seizure  at  any  point  of  a  voyage  to  or  from  a 
blockaded  port  or  coast  has  been  maintained  in  theory,  there  is,  in 
fact,  no  such  case  in  which  a  vessel  has  been  condemned  for  breach 
of  blockade  except  when  actually  close  to,  or  directly  approaching, 
the  blockaded  port  or  coast.  The  possibility  of  change  of  destina- 
tion and  other  circumstances  have  always  been  taken  into  considera- 
tion, with  the  result  that,  except  in  cases  which  admitted  of  no  doubt 
as  to  the  immediate  intentions  of  the  vessel,  she  has  invariably  been 
released.  Thus,  in  practice,  the  British  courts  have  acted  on  a  rule 
which  closely  approximates  to  that  upheld  by  continental  Govern- 
ments if  freed  from  the  impracticable  interpretations  and  deduc- 
tions with  which  the  latter  has  been  overlaid  by  an  extreme  school  of 
jurists.  It  therefore  appears  to  His  Majesty's  Government  that  it 
ought  not  to  be  impossible  to  give  suitable  expression  to  the  common 
principle." 

Instructions,  Dec.  1,  1J>08,  from  Sir  Edward  Gray  to  Lord  Desart,  British 
delegate  to  the  London  Conference.  British  ParUamentary  Papers,  Misc. 
No.  4  (1909)    (Cd.  4554),  pp.  25,  26. 

"  3.  A  blockade  is  effective  when  it  results  in  preventing  access  to 
the  blockaded  port  by  means  of  a  suflScient  number  of  war  vessels 
stationed   there,   or   absent   from   such   station   only    temporarily. 

♦        *        *  99 

Institute  (1877),  p.  15. 

"Article  35.  A  blockade  which  has  been  declared  and  notice 
thereof  given  is  effective  when  there  exists  a  real  danger  in  enter- 
ing or  leaving  a  blockaded  port,  because  of  the  fact  that  a  sufficient 
number  of  war  vessels  are  stationed  there,  or  are  but  temporarily 
absent  from  such  station." 
Institute  (1882),  p.  52. 

"  Where  the  blockading  squadron  is  driven  away  from  its  station 
by  a  superior  force  of  the  enemy,  the  interruption  operates  as  a 
legal  discontinuance  of  the  blockade,  and  on  its  renewal,  the  same 
measures  are  necessary  to  bring  it  to  the  knowledge  of  neutrals,  either 
by  public  declaration  or  by  the  notoriety  of  the  fact,  as  were  legally 
requisite  when  it  was  first  established.  It  is,  in  effect,  a  new  blockade, 
and  not  the  continuance  of  the  old  one.  The  reason  of  this  is  obvious. 
The  raiding  of  the  blockade  by  a  superior  force. of  the  enemy,  effects 
a  material  change  in  the  relative  circumstances  of  the  war,  and  a  new 
course  of  events  arises  which  may  lead  the  government  to  make  a 
very  different  disposition  of  its  blockading  force.  It,  therefore,  in- 
troduces a  new  and  different  train  of  presumptions,  in  favor  of  the 
ordinary  freedom  of  commercial  intercourse. 

"  A  blockade  is  dissolved  by  the  removal  of  the  blockading  force 
for  a  different  service,  although  the  removal  should  be  a  temporary 
one.    Even  where  only  a  portion  of  the  force  is  ordered  away,  the 
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legal  effect  is  the  same,  unless  the  force  that  is  left  is  competent,  by 
itself,  to  maintain  and  enforce  the  blockade,  by  its  ability  to  prevent 
all  communications.  But  the  blockade  is  not  considered  as  raised 
where  some  of  the  passes  of  communications  a^re  left  unguarded  and 
open  by  the  temporary  absence  of  some  of  the  ships  in  chasing  sus- 
picious vessels  which  had  approached  the  blockaded  port;  for  the 
service  in  which  such  ships  are  employed  is  a  necessary  part  of  the 
duty  they  are  appointed  to  perform,  and  their  absence  is  justly 
regarded  as  accidental,  like  that  produced  by  stress  of  weather ;  they, 
however,  are  bound  to  resume  their  station  with  due  diligence^,  as 
otherwise  their  prolonged  absence  would  lead  to  the  inference  that 
they  had  been  detached  as  cruisers,  and  the  blockade  be  considered 
as  suspended." 

Halleck,  pp.  544,  545. 

"  What  2i  su-fficient  force  is,  cannot  be  determined  with  logical  rigor. 
It  may  be  said  to  be  such  a  force  as  will  involve  a  vessel  attempting 
to  pass  the  line  of  blockade  in  considerable  danger  of  being  taken, 

"  Treaties  have  sometimes  determined  the  amount  of  force  neces- 
sary to  make  a  blockade  valid.  Thus,  a  treaty  of  1742  between  France 
and  Denmark  declares  that  the  entry  of  a  port  to  be  blockaded  must 
be  closed  by  at  least  two  vessels,  or  by  a  battery  of  cannons  placed  on 
the  coast,  in  such  sort  that  vessels  cannot  get  in  without  manifest 
danger.  A  treaty  of  1753  between  Holland  and  the  Two  Sicilies 
requires  the  presence  of  at  least  six  vessels  of  war,  at  the  distance  of 
a  little  more  than  cannon-shot  from  the  place,  or  the  existence  of 
batteries  raised  on  the  coast,  such  that  entrance  cannot  be  effected 
without  passing  under  the  besieger's  guns.  A  treaty  of  1818  between 
Russia  and  Denmark  repeats  in  substance  the  provisions  of  the  first 
named  treaty." 

Woolsey,  p.  343,  344. 

"'To  agree  to  perform  a  duty  effectively  is  a  very  different  thing 
from  agreeing  to  perform  it  absolutely;  the  latter  engagement  is  a 
guarantee,  the  former  is  an  engagement  to  perform  the  duty  unless 
casus  intervene.  A  carrier,  for  instance,  does  not  insure  against  a 
sudden  frost  which  a  prudent  person  could  not  forsee,  nor  against 
peculiar  and  extraordinary  storms;  nor  even  against  defective  per- 
formance by  employes,  when  this  defectiveness  arises  from  extraor- 
dinary interferences  not  to  be  prognosticated.  And  so  it  is  with 
blockades.  A  blockade  to  be  effective  need  not  be  perfect.  It  is  not 
necessary  that  the  beleagured  port  should  be  hermetically  sealed.  It 
is  not  enough  to  make  the  blockade  ineffective  that  on  some  particu- 
larly stormy  night  a  blockade-runner  slid  through  the  blockading 
squadron.  Nor  is  it  enough  that  through  some  exceptional  and  rare 
negligence  of  the  officers  of  one  of  the  blockading  vessels  a  blockade- 
runner  was  allowed  to  pass  when  perfect  vigilance  could  have  ar- 
rested him.  But  if  the  blockade  is  not  in  the  main  effective — ^if  it  can 
be  easily  eluded — ^if  escaping  its  toils  is  due  not  to  casus  or  some  rare 
and  exceptional  negligence,  but  to  a  general  laxity  or  want  of  effi- 
ciency—then such  blockade  is  not  valid.' 

"  Wharton,  Com.  Am.  Law,  Sec.  233,  pp.  332." 
Moore's  Digest,  vol.  7,  pp.  796,  797. 
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The  doctrine  of  blockade  as  laid  down  by  the  decisions  of  the 
English  and  American  courts,  "requires  that  a  place  shall  be 
*  watched  by  a  force  sufficient  to  render  the  egress  or  ingress  danger- 
ous; or,  in  other  words,  save  under  peculiar  circumstances,  as  fogs, 
violent  winds,  and  some  necessary  absences,  sufficient  to  render  the 
capture  of  vessels  attempting  to  go  in  or  come  out  most  probable.' 

"  Provided  access  is  in  fact  interdicted,  the  distance  at  which  the 
blockading  force  may  be  stationed  from  the  closed  port  is  im- 
material." In  the  blockade  of  Buenos  Ayres  the  blockading  vessels 
were  stationed  at  Montevideo.  During  the  Crimean  War  the  port  ot 
Kiga  was  blockaded  by  a  vessel  stationed  at  "  Lvser  Ort,  a  channel 
three  miles  wide,  which  forms  the  only  navigable  entrance  to  the 
gulf  "  and  which  is  120  miles  from  the  town. 

"  It  is  impossible  to  fix  with  any  accuracy  the  amount  of  danger 
in  entry  which  is  necessary  to  preserve  the  validity  of  a  blockade. 
It  is  for  the  Prize  Courts  of  the  belligerent  to  decide  whether  in  a 
given  instance  a  vessel  captured  for  its  breach  had  reason  to  sup- 
pose it  to  be  non-existent;  or  for  the  neutral  government  to  examine, 
on  the  particular  facts,  whether  it  is  proper  to  withhold  or  to  with 
draw  recognition.  In  some  cases,  where  a  blockading  squadron,  from 
the  nature  of  the  channels  leading  to  a  port,  can  be  eluded  with 
ease,  a  large  number  of  successful  evasions  may  be  insufficient  to 
destroy  the  legal  efficiency  of  the  blockade.  Thus  during  the  Amer- 
ican Civil  War,  the  blockade  of  Charleston  was  usually  maintained 
by  several  ships,  of  which  one  lay  off  the  bar  between  the  two  prin- 
cipal channels  of  entrance,  while  two  or  three  others  cruivSed  out 
side  within  signalling  distance.  This  amount  and  disposition  of 
force  seem  to  have  been  thought  by  the  British  government  amply 
sufficient  to  create  the  degree  of  risk  necessary  under  the  English 
view  of  iutemational  law,  although  from  the  peculiar  nature  of  the 
coast  a  large  number  of  vessels  succeeded  in  getting  out  and  in 
during  the  whole  continuance  of  the  blockade. 

"  *  *  *  the  blockade  ceases  if  an  enemy's  force  succeeds,  for 
however  short  a  time,  in  driving  off  the  squardon  which  is  charged 
with  maintaining  it,  or  if  vessels  are  diverted  to  other  employment; 
and  if  a  prize  is  pursued  so  far  from  the  blockading  station  that  a 
neutral  ship  on  arriving  near  the  entrance  may  fairly  think  that  the 
blockade  is  abandoned,  it  may  be  held  to  be  at  least  so  far  impaired 
that  the  neutral  so  attempting  to  enter  is  relieved  from  the  natural 
penalty  of  his  act. 

"  The  opinions  held  by  the  majority  of  modem  continental  writers 
as  to  the  conditions  under  which  a  blockade  is  efficiently  maintained, 
differ  in  several  important  respects  from  the  principles  which  guide 
the  practice  of  England  and  the  United  States.  They  may  perhaps 
be  summarized  as  follows.  The  immediate  entrance  to  a  port  must 
be  guarded  by  stationary  vessels,  in  such  number  as  either  to  rendei 
entrance  impossible,  or  at  least  to  expose  any  ships  running  in  to  a 
cross  fire  from  the  guns  of  two  of  them.  Any  accidental  circum- 
stance which  makes  it  temporarily  possible  to  go  in  puts  an  end  to 
the  blockade,  and  justifies  a  vessel  in  attempting  to  enter.  As,  for 
three  quarters  of  a  century,  by  far  the  most  extensive  experience  in 
blockades  has  fallen  to  the  share  of  England  and  the  United  States, 
these  opinions,  whatever  their  abstract  merits,  labour  under  the  dis- 
advantage of  being  inconsistent  with  the  most  authoritative  usage 
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upon  the  subject.  They  are  also  much  more  rigid  than  the  prin- 
ciples  embodied  in  the  Declaration  of  Paris,  and  accepted  by  the 
great  majority  of  civilized  nations.  It  is  hardly  necessary  therefore 
to  inquire  upon  what  grounds  they  are  stated  to  represent  existing 
law.  The  signatary  powers  of  the  Declaration  of  Paris,  which  is 
perfectly  in  harmony  with  English  doctrine,  were  satisfied  with  de 
daring  that '  blockades  in  order  to  be  binding  must  be  effective,  that 
is  to  say,  maintained  by  a  force  sufficient  really  to  prevent  access  to 
the  coast  of  the  enemy.' 

"  It  may  be  remarked,  apart  from  reference  to  existing  law,  and 
apart  also  from  all  questions  whether  blockades  ought  to  be  per- 
mitted at  every  place  where  they  are  now  lawful,  that  the  experi- 
ence of  the  civil  war  in  America  has  proved  the  use  of  steam  to  assist 
so  powerfully  in  their  evasion,  as  to  render  it  unwise  to  shackle  the 
belligerent  with  too  severe  restrictions.  If  it  is  wished  altogether 
to  deprive  blockades  of  efficacy,  it  would  be  franker  and  better  ta 
propose  to  sweep  them  away  altogether." 

Han,  725-730. 

"A  few  treaties  contain  stipulations  in  agreement  with  the  views 
of  the  foreign  writers  whom  I  have  quoted.  I  am  not  aware  that 
any  blockade  has  ever  been  conducted  under  their  provisions.  In 
1742  France  and  Denmark  agreed  that  a  blockaded  port  should  be 
closed  by  two  vessels  at  least,  or  by  a  battery  of  gims  on  land,  and 
the  same  stipulation  was  made  between  Denmark  and  Genoa  in  1789. 
The  treaty  between  Holland  and  the  Two  Sicilies  in  1753  prescribes 
that  at  least  six  ships  of  war  shall  be  ranged  at  a  distance  slightly 
greater  than  gun-shot  from  the  entrance,  or  else  that  the  blockade 
may  be  maintained  by  shore  batteries  and  other  works.  The  First 
Armed  Neutrality,  in  1780,  laid  down  that  blockade  must  be  effected 
with  vessels  stationary  and  sufficiently  near  to  produce  evident 
danger  in  entering.  The  Second  Armed  Neutrality  put  forward 
the  same  doctrine;  but  Russia,  in  her  treaty  with  England  in  1801^ 
consented  to  substitute  the  words  '  arret^s  ou  suffisamment  proches," 
for  'arretes  et  suffiisamment  proches;'  and  the  only  treaty  smce  con- 
cluded in  which  stringent  stipulations  are  made  is  that  between 
Denmark  and  Prussia  in  1818,  by  which  it  was  required  that  tAvo 
vessels  should  be  stationed  before  every  blockaded  port." 

HaU,  Note  1,  p.  729. 

"All  International  Law  requires  is  that  the  attempt  to  run  in  or  out 
shall  be  attended  by  manifest  and  pressing  danger.  Moreover,  the 
vessels  engaged  in  maintaining  a  blockade  need  not  be  stationed  in 
close  proximity  to  the  port  they  close.  The  conformation  of  the 
coast,  the  nature  of  the  channels,  the  set  of  the  currents,  and  the 
neutral  or  belligerent  character  of  the  sovereignty  exercised  over  the 
adjoining  territory,  are  all  elements  in  determining  the  position  of 
the  blockaders.  In  the  Crimean  War,  the  port  of  Riga  was  block- 
aded by  a  singe  British  vessel,  stationed  a  hundred  and  twenty  miles 
from  tne  town  in  a  narrow  channel  which  formed  the  only  navigable 
approach  to  the  place."  In  the  case  of  the  capture  of  the  OUnde 
Rodriguez  (174  U.  S.  510),  the  United  States  Supreme  Court  held 
**  that  one  cruiser  was  enough  to  maintain  an  effective  blockade  of  the 
port  of  San  Juan  in  Porto  Rico,  though  it  released  the  captured 
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vessel  on  the  ground  that  an  intent  to  enter  was  not  proved  against 
her.  It  also  laid  down  that  eflfectiveness  was  a  matter  '  more  of  fact 
than  of  law,'  thus  anticipating  the  second  Article  of  the  Declaration 
of  London,  which  declared  that  'the  question  whether  a  blockade 
is  eflfective  is  a  question  of  fact,'  and  left  it  for  the  courts  to  decide." 
Lawrence,  p.  684. 

"A  legal  blockade  involves  the  continual  presence  off  the  block- 
aded port  of  a  force  sufficient  to  make  ingress  and  egress  very 
dangerous.  Unless  it  is  effective,  neutral  governments  are  not  bound 
to  submit  to  the  seizure  of  their  merchantmen  attempting  to  run  in 
or  out.  But  under  modern  conditions  of  navigation  and  warfare 
the  endeavour  to  make  it  effective  is  far  more  dangerous  to  the 
blockaders  than  to  the  blockaded,  whenever  there  is  in  the  port  a 
force  of  torpedo-boats  and  destroyers  able  to  get  out,  and  handled 
with  even  moderate  skill  and  dash.  They  ought  to  keep  the  enemy's 
battleships  at  least  50  miles  away  during  the  night,  and  it  is  at  night 
that  the  attempts  to  run  in  or  out  will  be  made.  The  blockadmg 
cruisers  may  perhaps  venture  to  patrol  at  30  miles'  distance,  and  the 
destroyers  and  torpedo-boats  will  be  nearer  still.  The  mosquito  fleet 
of  the  blockaded  side  will  constantly  skirmish  with  them,  and  use 
every  effort  to  draw  them  away  from  the  channels  through  which  it 
has  reason  to  believe  blockade-runners  are  advancing.  The  chances 
are  strongly  in  favour  of  any  swift  vessel  in  an  attempt  to  run  in  or 
out.  Whereas  if  the  commander  of  the  blockading  fleet  draws  his 
cordon  of  ships  sufficiently  near  the  port  to  make  ingress  or  egress 
really  dangerous,  he  risks  their  destruction  by  mines  and  torpedoes, 
to  say  nothing  of  the  danger  of  their  coming  during  a  chase  under 
the  guns  of  any  land  defences." 

Lawrence,  War  and  Neutrality  in  the  Par  East,  2d  ed.,  pp.  57-59. 

"  There  are  two  conflicting  opinions  "  as  to  what  in  fact  constitutes 
an  effective  blockade. 

"According  to  one  opinion,  the  definition  of  an  effective  blockade 
pronounced  by  the  First  Armed  Neutrality  of  1780  is  valid,  and  a 
blockade  is  enective  only  when  the  approach  to  the  coast  is  barred 
by  a  chain  of  men-of-war  anchored  on  the  spot  and  so  near  to  one 
another  that  the  linel  cannot  be  passed  without  obvious  danger  to 
the  passing  vessel.  This  corresponds  to  the  practice  hitherto  followed 
by  France. 

"According  to  another  opinion,  a  blockade  is  effective  when  the 
approach  is  watched — ^to  use  the  words  of  Dr.  Lushington — ^'by  a 
force  sufficient  to  render  the  egress  and  ingress  dangerous,  or,  in 
other  words,  save  under  peculiar  circumstances,  as  fogs,  violent 
winds,  and  some  necessary  absences,  sufficient  to  render  the  capture 
of  vessels  attempting  to  go  in  or  come  out  most  probable.'  Accord- 
ing to  this  opinion  there  need  be  no  chain  of  anchored  men-of-war 
to  expose  any  vessels  attempting  to  break  the  blockade  to  a  cross 
fire,  but  a  real  danger  of  capture  suffices,  whether  the  danger  is  caused 
by  cruising  or  anchored  men-of-war.  Tnis  is  the  standpoint-  of  theory 
and  practice  of  Great  Britain  and  the  United  States,  and  it  seems 
likewise  to  be  that  of  Germany  and  several  German  writers.  The 
blockade  during  the  American  War  of  the  whole  coast  of  the  Con- 
federate States  to  the  extent  of  2500  nautical  miles  by  four  hundred 
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Federal  cruisers  could,  of  course,  only  be  maintained  by  cruising 
vessels;  and  the  fact  that  all  neutral  maritime  States  recognised  it 
as  effective  shows  that  the  opinion  of  dissenting  writers  has  more 
theoretical  than  practical  importance.    *    *    * 

"The  question  of  effectiveness  being  one  of  fact,  and  the  real 
danger  to  passing  vessels  being  the  characteristic  of  effectiveness  of 
blockade,  it  must  be  recognised  that  in  certain  cases  and  in  the 
absence  of  a  sufficient  number  of  men-of-war  a  blockade  may  be 
made  effective  through  planting  land  batteries  within  range  of  any 
vessel  attempting  to  pass,  provided  there  be  at  least  one  man-of-war 
on  the  spot.  But  a  stone  blockade,  so  called  because  vessels  laden 
with  stones  are  sunk  in  the  channel  to  block  the  approach,  is  not 
an  effective  blockade. 

"And  it  must,  lastly,  be  mentioned  that  the  distance  of  the  block- 
ading men-of-war  from  the  blockaded  port  or  coast  is  immaterial 
so  long  as  the  circumstances  and  conditions  of  the  special  case  justify 
such  distance."    *    *    ♦ 

"  It  is  impossible  to  state  exactly  what  degree  of  danger  to  a  vessel 
attempting  to  pass  is  necessary  to  prove  an  effective  blockade.  It 
is  recognised  that  a  blockade  does  not  cease  to  be  effective  in  case 
now  and  then  a  vessel  succeeds  in  passing  the  line  unhindered,  pro- 
vided there  was  so  much  danger  as  to  make  her  capture  probable. 
Dr.  Lushington  strikingly  dealt  with  the  matter  in  the  following 
words : — '  The  maintenance  of  a  blockade  must  always  be  a  (][uestion 
of  degree— of  the  degree  of  danger  attending  ships  going  mto  or 
leaving  a  port.  Nothing  is  further  from  my  intention,  nor  indeed 
more  opposed  to  my  notions,  than  any  relaxation  of  the  rule  that  a 
blockade  must  be  sufficiently  maintained ;  but  it  is  perfectly  obvious 
that  no  force  could  bar  the  entrance  to  absolute  certainty ;  that  vessels 
may  get  in  and  get  out  during  the  night,  or  fogs,  or  violent  winds, 
or  occasional  absence ;  that  it  is  most  difficult  to  judge  from  numbers 
alone.  Hence,  I  believe  that  in  every  case  the  inquiry  has  been, 
whether  the  force  was  competent  and  present,  and,  if  so,  the  per- 
formance of  the  duty  was  presumed ;  and  I  think  I  may  safely  assert 
that  in  no  case  was  a  blockade  held  to  be  void  when  the  blockading 
force  was  on  the  spot  or  near  thereto  on  the  ground  of  vessels  enter- 
ing into  or  escaping  from  the  port,  where  such  ingress  or  egress  did 
not  take  place  with  the  consent  of  the  blockading  squadron.' 

"A  blockade  is  effective  so  long  as  the  danger  lasts  which  makes 
probable  the  capture  of  such  vessels  as  attempt  to  pass  the  approach. 
A  blockade,  therefore,  ceases  ipso  facto  by  the  absence  of  such  danger, 
whether  the  blockading  men-of-war  ^re  driven  away,  or  are  sent 
awav  for  the  fulfilment  of  some  task  which  has  nothing  to  do  with 
the  blockade,  or  voluntarilv  withdraw,  or  allow  the  passage  of  ves- 
sels in  other  cases  than  tnose  which  are  exceptionally  admissible. 
Thus,  when  in  1861,  during  the  American  Civil  War,  the  Federal 
cruiser  Niagara,  which  blockaded  Charleston,  was  sent  away  and  her 
place  was  taken  after  five  days  by  the  Minnesota^  the  blockade  ceased 
to  be  effective,  although  the  Federal  Government  refused  to  rec- 
ognise this. 

Oppenheim,  vol.  2,  pp.  402-405. 

If  the  words  "  really  to  prevent  access,"  in  the  Declaration  of  Paris 
"  were  taken  literally,  the  successful  crossing  the  line  by  one  blockade- 
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runner  would  prove  the  blockade  to  be  void,  which  has  never  been  con- 
tended. The  meaning  therefore  must  be,  'to  make  the  attempt  at 
access  highly  dangerous.'  But,  this  being  so,  a  question  remains  as  to 
the  method  by  which  the  danger  may  be  created.  The  continental 
powers,  including  Holland  herself  after  her  relative  decline  in  naval 
power,  have  usuadly  maintained  that  a  blockade  is  only  valid  in  law  if 
the  danger  of  ingress  or  egress  arises  from  the  cannon  either  of  ships, 
stationary  or  sufficiently  near  one  another,  or  of  works  on  land.  This 
is  laid  down,  with  more  or  less  -variety  of  expression,  in  the  treaty  of 
1742  between  France  and  Denmark,  in  that  of  1753  between  Holland 
and  the  Two  Sicilies,  in  the  declarations  and  treaties  of  armed  neu- 
trality in  1780,  in  the  various  adhesions  of  other  continental  states  to 
that  armed  neutrality  or  its  rules,  and  in  the  declarations  and  treaties 
of  armed  neutrality  in  1800.  When  Bussia,  by  a  change  of  policy  con- 
sequent on  the  battle  of  Copenhagen  and  the  death  of  the  emperor 
Paul,  abandoned  the  armed  neutrality  of  1800,  her  treaty  of  1801 
with  England  required  for  a  blockade  the  presence  only  of  ships  sta- 
tionary or^  instead  of  and^  sufficiently  near  to  create  an  evident  dan- 
ger of  entering.  Yet  in  1823  she  assured  the  United  States  that  she 
no  longer  held  herself  bound  by  that  engagement. 

"On  the  other  hand  Great  Britain  ever  since  the  institution  of 
blockade  as  a  technical  procedure,  and  the  United  States  ever  since 
their  independence,  have  acted  on  the  view  that  the  danger  necessary 
to  maintain  the  reality  of  a  blockade  may  be  at  least  in  part  created 
by  cruisers,  agreeing  m  that  with  the  practice  of  Holland  in  the  age 
when  she  founded  the  institution.  They  never  asserted  that  the  dan- 
ger arising  from  liability  to  capture  at  any  distance  for  intended  or 
accomplished  breach  of  a  blockade,  which  at  the  hands  of  a  powei 
having  the  command  of  the  sea  may  be  very  real,  could  without  more 
vindicate  its  reality.  There  must  be  a  distinct  blockading  squadron, 
which  however  need  not  be  stationary.  The  Lords  of  Appeals,  of 
whom  Sir  William  Grant  was  the  chief,  expressed  themselves  in 
language  which  is  thus  reported  in  substance.  '  It  was  the  duty  of  the 
blockaders  to  maintain  such  a  force  as  would  be  of  itself  sufficient  to 
enforce  the  blockade.  This  could  only  be  effected  by  keeping  a  num- 
ber of  vessels  on  the  different  stations,  so  communicating  with  each 
other  as  to  be  able  to  intercept  all  vessels  attempting  to  enter  the  ports 
of  the  [blockaded]  island.' 

"  Those  who  accept  the  continental  doctrine  may  support  it,  as  is 
done  by  Hautef euille  and  others,  on  the  right  acquired  by  a  line  of 
ships  whose  fires  cross.  That  right  cannot  indeed  be  described  as  con- 
quest, which  is  not  now  admitted  except  as  arising  by  the  terms  of 
peace  or  by  the  extinction  of  the  enemy  state,  nor  even  in  those  cases 
could  conquest  be  asserted  of  any  but  littoral  waters,  outside  which  the 
blockading  squadron  may  happen  to  lie.  But  whether  within  littoral 
waters  or  without  them  stationary  ships  with  crossing  fires  may  be 
held  to  have  established  an  occupation,  ^ving  a  right  of  control 
analogous  to  that  exercised  by  a  belligerent  in  the  district  occupied  by 
him  on  land.  Even  so  however  the  argument  only  reinforces  the  right 
of  blockading  by  means  of  a  stationary  squadron.  It  does  not  put  out 
of  court  the  claim  to  a  larger  right  of  blockading  based  on  interna- 
tional practice  embodying  and  sanctioning  a  compromise  between  the 
opposing  claims.  And  when  we  remember  that  the  Anglo-American 
doctrine  has  been  acted  on  for  more  than  two  centuries,  and  during 
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all  that  time,  except  for  the  short  periods  covered  by  the  two  armed 
neutralities,  has  been  acquiesced  in  de  facto  even  by  those  powers 
which  have  disputed  it  as  a  matter  of  law — also  that  the  Declaration 
of  Paris  was  so  worded  as  not  to  exclude  it — it  seems  to  me  that,  in 
spite  of  the  invidious  name  of  '  paper  blockade '  which  has  been  given 
to  it,  it  cannot  at  this  time  of  day  be  refused  an  authority  equal  to  that 
of  the  other  doctrine.  It  is  a  case  in  which  neither  a  belligerent  taking 
the  line  which  suits  him,  nor  a  neutral  resenting  that  line,  can  at 
present  be  stigmatised  as  a  law-breakei*,  and  for  the  solution  of  which 
some  express  international  agreement  is  desirable. 

"  The  question  just  discussed  seems  in  the  actual  state  of  naval  war 
to  go  to  the  root  of  blockade  itself,  for  the  danger  to  a  stationary 
squadron  from  torpedoes  and  submarine  boats  would  be  so  great  at 
night  that  such  a  squadron  could  not  keep  its  station  except  by  day. 
On  the  other  hand  blockade  by  cruisers,  if  admitted,  seems  still  to 
have  a  great  part  to  play  in  the  future.  Captain  Mahan  has  written : 
'Is  it  necessary,  to  constitute  a  real  danger  to  blockade-runners,  that 
the  blockading  fleet  should  be  in  sight  ?  Half  a  dozen  fast  steamers, 
cruising  twenty  miles  off  shore  between  the  New  Jersey  and  Long 
Island  coasts,  would  be  a  very  real  danger  to  ships  seeking  to  go  in 
or  out  by  the  principal  entrance  to  New  York ;  and  similar  positions 
might  effectually  blockade  Boston,  the  Delaware  and  the  Chesa- 
peake. *  *  *  It  seems  probable  in  these  days  of  submarines' 
[and  we  may  now  add  wireless]  '  telegraphs,  that  the  blockading 
forces  in  shore  and  off  shore,  and  from  one  port  to  another,  might  be 
in  telegraphic  communication  with  one  another  along  the  whole  coast 
of  the  United  States,  readily  giving  mutual  support ;  and  if  by  some 
fortunate  military  combination  one  detachment  were  attacked  in 
force,  it  could  warn  the  others  and  retreat  upon  them.  Granting 
that  such  a  blockade  off  one  port  were  broken  on  one  day  by  fairly 
driving  away  the  ships  maintaining  it,  the  notification  of  its. being 
re-establishea  would  be  cabled  all  over  the  world  the  next.  To  avoid 
such  blockades  there  must  be  a  military  force  afloat  that  will  at  all 
times  so  endanger  a  blockading  fleet  that  it  can  by  no  means  keep 
its  place.'  In  these  circumstances  it  seems  likely  that,  so  far  as 
blockade  may  be  employed  in  the  future,  the  argument  of  necessity 
will  induce  even  those  powers  whose  theory  has  been  that  of  blockade 
only  by  stationary  ships  to  give  it  in  practice  the  form  of  blockade 
by  cruisers.  The  Danish  government  blockaded  the  ports  of  North- 
ern Germany  in  1864  by  cruisers,  though  in  its  regulation  of  15 
February  1864,  published  expressly  for  that  war,  it  had  maintained 
its  view  of  1780  and  1800." 
Westlake,  vol.  2,  pp.  264-267. 

"  Many  "  of  the  early  treatries,  "  ending  with  that  between  Russia 
and  Denmark  in  1818,  require  the  line  of  investment  to  be  formed 
by  a  certain  number  of  ships,  usually  two.  That  of  1753,"  between 
Holland  and  the  Two  Sicilies,  "  requires  six  ships,  which  may  lie  a 
little  outside  the  range  of  the  shore  batteries,  but  which  must  expose 
blockade-runners  to  danger  from  their  cannon." 
Westlake,  vol.  2,  p.  264,  Note  2. 

"  The  current  conception  of  effective  blockade  is  that  agreed  upon 
between  England  and  Russia  in  1801:  the  port  blockaded  must  bo 
watched  by  ships  anchored  before  it  or  stationed  sufficiently  near  to 
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make  egress  or  ingress  obviously  dangerous.  All  countries  have 
adopted  this  idea.  But  this  was  before  the  days  of  torpedoes.  The 
idea  was,  as  actually  expressed  in  certain  Dutch  treaties,  that  the 
blockading  ships  should  be  as  close  in  as  was  compatible  with  safety 
from  the  enemy's  coast  defence.  The  defence  in  those  days  was  guns. 
But  what  now  of  mobile  defence  ?  Is  a  blockading  fleet  entitled  to  be 
so  far  out  as  to  be  beyond  torpedo-boat  or  destroyer  range  ?  If  so  it 
must  be  completely  out  of  sight,  and  egress  and  ingress  cannot  be 
manifestly  dangerous,  and  the  blockading  squadron  must  be  cruising 
far  from  the  port  and  far  from  territorial  waters.  If  such  distant 
and  invisible  blockade  is  iiot  to  be  recognized  as  eflFective,  then  effec- 
tive blockade  is  now  impossible,  and  no  means  of  controlling  sea  com- 
munications remains  except  general  capture.  It  follows,  then,  that 
if  the  Continental  Powers  admit  our  right  to  control  communication 
and  deny  us  general  capture,  they  must  recognize  such  distant  block- 
ade as  effective  and  lawful." 

The  Capture  of  Private  Property  at  Sea,  Julian  S.  Corbett;  The  Nineteenth 
Century  and  After,  June,  1907,  reprinted  in  Some  Neglected  Aspects  of 
War,  Mahan,  pp.  136,  137. 

"Whereas  it  is  manifest  that  the  blockade,  which  has  been  pro- 
claimed by  the  enemy,  of  the  whole  Atlantic  coast  of  the  United 
States,  nearly  two  thousand  miles  in  extent,  and  abounding  in  ports, 
harbors,  and  navigable  inlets,  cannot  be  carried  into  effect  by  any 
adequate  force  actually  stationed  for  the  purpose ;  and  it  is  rendered 
a  matter  of  certainty  and  notoriety,  by  the  multiplied  and  daily 
arrivals  and  departures  of  the  public  and  private  armed  vessels  of 
the  United  States,  and  of  other  vessels,  that  no  such  adequate  force 
has  been  so  stationed ;  And  whereas  a  blockade  thus  destitute  of  the 
character  of  a  regular  and  legal  blockade,  as  defined  and  recognized 
by  the  established  law  of  nations,  whatever  other  purpose  it  may  be 
made  to  answer,  forms  no  lawful  prohibition  or  obstacle  to  such 
neutral  and  friendly  vessels  as  may  choose  to  visit  and  trade  with 
the  United  States;  and  whereas  it  accords  with  the  interest  and 
the  amicable  views  of  the  United  States,  to  favor  and  promote,  as 
far  as  may  be,  the  free  and  mutually  beneficial  commercial  inter- 
course of  all  friendly  nations  disposed  to  engage  therein,  and  with 
that  view  to  afford  to  their  vessels,  destined  to  the  United  States,  a 
more  positive  and  satisfactory  security  against  all  interruptions, 
molestations,  or  vexations  whatever  from  the  cruisers  of  the  United 
States : 

"Now  be  it  known  that  I,  James  Madison,  President  of  the  United 
States  of  America,  do,  by  this  my  proclamation,  strictly  order  and 
instruct  all  the  public  armed  vessels  of  the  United  States,  and  all 
private  armed  vessels  conmiissioned  as  privateers,  or  with  letters  of 
marque  and  reprisal,  not  to  interrupt,  detain,  or  otherwise  molest 
or  vex,  any  vessels  whatever  belonging  to  neutral  powers,  or  the  sub- 
jects or  citizens  thereof,  which  vessels  shall  be  actually  bound  and 
proceeding  to  any  port  or  place  within  the  jurisdiction  of  the  United 
States ;  but  on  the  contrary  to  render  to  all  such  vessels  all  the  aid 
and  kind  offices  which  they  may  need  or  require." 

Proclaraation  of  the  President  of  June  29,  1814  (11  Stat.  762). 

The  proclamation  of  April  19,  1861  (12  U.  S.  Stat.,  1258,  1259), 
announcing  the  purpose  of  the  United    States   to   blockade  the 
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coast  of  certain  of  the  southern  states,  recites  that  "  for  this  purpose 
a  competent  force  will  be  posted  so  as  to  prevent  entrance  and  exit 
of  vessels  from  the  ports  aioresaid.  If,  therefore,  with  a  view  to  vio- 
late such  blockade,  a  vessel  shall  approach,  or  shall  attempt  to  leave 
either  of  said  ports,  she  will  be  duly  warned  by  the  commander  of 
one  of  the  blockading  veissels,  who  will  endorse  on  her  register  the 
fact  and  date  of  such  warning,  and  if  the  same  vessel  shall  again 
attempt  to  enter  or  leave  the  blockaded  port,  she  will  be  captured  and 
sent  to  the  nearest  convenient  port,  for  such  proceedings  agkinst  her 
and  her  cargo  as  prize,  as  may  be  deemed  advisable." 

In  the  proclamation  of  April  27,  1861,  extending  the  blockade  to 
certain  other  states  it  is  announced  that  "  an  efficient  blockade  of  the 
ports  of  those  States  will  also  be  established." 

The  position  of  the  United  States  in  respect  to  a  blockade  not  sup- 
ported by  an  efficient  force  is  set  forth  in  a  proclamation  of  the 
President  of  August  17,  1866  (14  Stat.,  814),  in  reference  to  a 
decree  of  Maximilian  of  July  ^j  1866,  announcing  a  blockade  of  a  cer- 
tain portion  of  Mexico.  This  proclamation,  after  quoting  the  de- 
cree, reads: 

"And  whereas  the  decree  thus  recited,  by  declaring  a  belligerent 
blockade  unsupported  by  competent  military  or  naval  forces,  is  in 
violation  of  the  neutral  rights  of  the  United  States,  as  defined  by  the 
law  of  nations,  as  well  as  of  the  treaties  existing  between  the  United 
States  of  America  and  the  aforesaid  United  States  of  Mexico ; 

"Now,  therefore,  I,  Andrew  Johnson,  President  of  the  United 
States,  do  hereby  proclaim  and  declare,  that  the  aforesaid  decree  is 
held,  and  will  be  held,  by  the  United  States  to  be  absolutely  null  and 
void,  as  against  the  government  and  citizens  of  the  United  States; 
and  that  any  attempt  which  shall  be  made  to  enforce  the  same, 
against  the  government  or  the  citizens  of  the  United  States  will  be 
disallowed." 

"  3.  Blockades  in  order  to  be  binding  must  be  effective." 

Proclamation,  April  26, 1898,  of  the  President  of  the  United  States,  issued  at 
beginning  of  Spanish- American  War. 

"A  lawful  maritime  blockade  requires  the  actual  presence  of  a 
sufficient  foi^ce  stationed  at  the  entrance  of  the  ports,  sufficiently 
near  to  prevent  communication.  The  only  exception  to  this  rule, 
which  reauires  the  actual  presence  of  an  adequate  force  to  constitute 
a  lawful  Iblockade,  arises  out  of  the  circumstances  of  the  occasional 
temporary  absence  of  the  blockading  squadron,  produced  by  accident, 
as  in  the  case  of  a  storm,  which  does  not  suspend  the  legal  operation 
of  a  blockade.    ♦    ♦     ♦ " 

Instructions,  Dec.  24,  1846,  from  the  United  States  Navy  Department  to  the 
commanding  officers  of  naval  vessels  in  the  Pacific,  Vol.  55,  British  State 
Papers,  p.  661. 

"A  blockade  to  be  effective  and  binding  must  be  maintained  by 
a  force  sufficient  to  render  ingress  to  or  egress  from  the  port  danger- 


ous." 


Instructions  to  Blockading  Vessels.    United  States  Navy  Department  Gen- 
eral Order  No.  492  of  June  20,  1898. 
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In  a  memorandum  dated  March  23,  1898,  prepared  by  the  Secre- 
tary of  the  Navy  (Mr.  Long)  for  the  information  of  the  Commander 
in  Chief  of  the  U.  S.  North  Atlantic  Fleet,  which  "  memorandum  is 
based  largely  on  certain  suggestions  made  by  Captain  Mahan,"  the 
attitude  of  the  United  States  in  respect  to  what  constitutes  an  eflfec- 
tive  blockade  is  set  forth  in  the  following  language : — 

"The  Department  will  endeavor  to  furnish  the  commander  in 
chief  with  a  sufficient  number  of  vessels  to  establish  a  strict  blockade, 
particularly  of  the  western  half  of  the  island  [of  Cuba],  and  of  the 
ports  of  Havana  and  Matanzas  in  especial.  OS  much  of  the  coast, 
and  off  the  smaller  harbors,  a  single  vessel  cruising  to  and  fro  may 
be  all  that  is  needed ;  this  vessel  of  course  keeping  in  touch  with  the 
rest  of  the  fleet  when  possible.  Off  an  important  port,  and  notably 
off  the  port  of  Havana,  in  the  event  of  torpedo  vessels  being  within 
it,  there  should  probably  be  three  lines  of  blockade.  The  inner  line 
should  consist  of  small,  fast  vessels,  either  torpedo  boats  or  revenue 
cutters,  tugs,  and  the  lifce,  improvised  to  act  as  torpedo-boat  destroy- 
ers and  scouts,  whose  station  shall  be  close  to  the  mouth  of  the  harbor. 
These  vessels  would  of  course  stop  blockade  runners;  but  the  prinie 
object  of  their  being  would  be  to  prevent  the  egress  of  torpedo  boats. 
They  should  not  only  watch  the  latter,  but  should  unhesitatingly 
attack  them,  no  matter  what  the  odds  may  be  at  the  moment.  Evep 
if  sunk  they  will  have  achieved  a  most  useful  end  if  they  cripple  a 
torp^o  boat.  They  should  fire  upon  and  chase  any  hostile  craft 
leaving  port,  and  the  vessels  not  engaged  should  steam  to  the  firing. 

"  The  second  line  will  be  placed  2  or  3  miles  outside  the  inner  one, 
and  will  consist,  so  far  as  is  possible,  of  vessels  like  the  Cincinnati 
or  Detroit,  which  in  case  of  need  could  promptly  go  to  the  first  line 
of  blockade.  Outside  of  this  second  line  will  cruise  the  squadron  of 
battle  ships,  which  in  the  discretion  of  the  commander  in  chief  maj 
lie  at  a  considerable  disi^ance  from  the  port,  and  may  change  posi- 
tion after  nightfall.  Of  course  no  definite  rule  can  be  laid  down  as 
to  the  position  of  this  squadron,  for  the  commander  in  chief  must  be 
guided  by  circumstances  as  they  arise;  but  it  is  worth  calling  his 
attention  to  the  fact  that  the  battle  fleet  must  keep  the  sea,  so  as  to 
make  the  blockade  technically  valid.  The  efficiency  of  the  blockade 
does  not  depend  upon  the  immediate  presence  of  the  fleet  itself,  but 
upon  the  fact  that  its  support  is  always  at  hand,  to  support  the  in- 
snore  squadron  and  prevent  the  latter  from  being  driven  off  by  the 
enemy  in  port.  A  distance  of  25  miles  may  be  near  enough,  and  if 
the  position  of  the  battle  fleet  can  always  be  changed  after  nightfall, 
the  chance  of  successful  attack  by  the  enemy's  torpedo  boats  will  be 
minimized.  The  Department  would  again  repeat,  howeyer,  that  the 
captains  in  the  inshore  squadrons  must  understand  that  their  duty 
is  at  any  hazard  to  prevent  hostile  torpedo  boats  getting  by  them,  to 
detect,  and,  more  than  that,  to  immediately  grapple  with  and  fight 
them  under  any  circumstances.  The  torpedo  boats,  and  even  the 
torpedo-boat  destroyers,  lose  nine-tenths  of  their  menace  when  de- 
tected ;  and,  moreover,  they  are  fragile  and  easily  destroyed." 
Naval  Operations  of  the  Wslt  with  Spain,  pp.  164,  165. 

"60.  The  blockade  is  effective  when  it  is  maintained  by  a  force 
which  is  sufficient  actually  to  prevent  access  to  the  hostile  coast. 
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"The  question  whether  a  blockade  according  to  the  number  and 
station  of  the  blockading  force  with  reference  to  the  geographical 
situation  before  it,  is  actually  eflfective,  is  subject  in  every  single  case 
to  test  by  the  prize  court.  It  will  be  denied  when,  among  other 
things,  the  sea  traffic  of  a  blockaded  port  with  any  other  not  block- 
aded port  can  be  maintained.    See  71. 

German  Prize  Rules,  1909. 

Article  3  of  the  Declaration  of  London,  1909,  substantially  appears 
as  Art.  84  of  the  Austro-Hungarian  Kules  of  Maritime  and  Land 
Warfare,  1913. 

"  It  is  evident  that  even  those  states  which  acceded  to  this  Declara- 
tion of  Paris  1856  cannot  interpret  literally  the  last  clause,  'suffi- 
cient really  to  prevent  access  to  the  coast  of  the  enemy.'  Probably 
no  blockade  could  be  maintained  in  this  manner  for  any  considerable 
length  of  time.  During  the  night  a  fast  vessel  might  pass  in,  or  in 
a  fog  a  vessel  well  acquainted  with  the  locality  might  pass  through, 
and  in  these  days  of  submarines  it  might  not  be  possible  to  guard 
against  the  passing  of  such  a  vessel.  That  it  is  not  expected  that 
the  access  to  the  coast  will  really  be  prevented  is  seen  in  the  provi- 
sions for  penalties  for  the  breach  of  blockade.  No  penalties  would 
be  necessary  under  a  literal  interpretation  of  the  declaration,  for  the 
access  of  vessels  would  be  prevented,  and  if  a  vessel  obtained  access 
the  blockade  would  not  be  effective,  and  hence  the  vessel  would  not 
be  liable  to  penalty.  This  clause  has  been  given  a  sane  interpreta- 
tion as  meaning  that  the  access  of  a  vessel  to  the  coast  or  her  egress 
to  the  sea  would  be  with  evident  danger.  Such  a  blockade  would 
be  regarded  as  reasonably  effective. 

"  To  break  such  a  blockade  a  neutral  merchant  vessel  must  resort 
to  unusual  means  or  efforts.  If  a  vessel  does  this  it  would  ordi- 
narily imply  the  taking  of  an  unusual  risk  for  the  hope  of  an 
unusual  reward  which  would  accrue  in  consequence  of  some  special 
advantage  gained  by  the  blockaded  belligerent.  Penalty,  therefore, 
would  justljr  be  inflicted  by  the  other  belligerent  if  possible  in  order 
to  prevent  aid  to  the  blockaded  belligerent. 

"The  law  of  nations  requires,  to  constitute  a  blockade,  that  there 
should  be  the  '  presence*  and  position  of  a  force  rendering  access  to  the 
prohibited  place  manifestly  difficult  and  dangerous.  Every  jurist  of 
reputation,  who  treats  with  precision  on  this  branch  of  the  laws  of 
nations,  refers  to  an  actual  and  particular  blockade.' 

"  Mr.  Madison,  Sec.  of  State,  to  Mr.  Thornton,  Oct.  27,  1803,  14 
MS.  Dom.  Let.  215.  See  also  letter  of  Mr.  Madison  to  Mr.  Merry, 
Dec.  24,  1803,  id.  245." 

Moore's  Digest,  vol.  7,  p.  789. 

In  a  letter,  dated  March  20, 1816,  the  American  Secretary  of  State 
informed  the  Spanish  Minister  that  "  No  maxim  of  the  law  of  na- 
tions is  better  established  than  that  a  blockade  shall  be  confined  to  par- 
ticular ports,  and  that  an  adequate  force  shall  be  stationed  at  each  to 
support  it.  The  force  should  be  stationary,  and  not  a  cruising  squad- 
ron, and  placed  so  near  the  entrance  of  the  harbor  or  mouth  of  the 
river  as  to  make  it  evidently  dangerous  for  a  vessel  to  enter.  *  *  *  " 
Moore's  Digest,  vol.  7,  p.  789. 
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Lord  Lyons,  in  a  despatch  dated  May  2, 1861,  to  Lord  Kussell,  out- 
lines a  conversation  he  had  with  Mr.  Seward,  the  American  Secre- 
tary of  State,  in  regard  to  the  blockade  of  the  Southern  ports  during 
the  Civil  War:  "I  observed  to  Mr.  Seward  that  the  limits  of  the 
blockade  which  it  was  intended  to  establish  were  not  clearly  stated. 
It  was  not  easy  to  understand  exactly  to  what  extent  of  coast  the 
expression  '  the  ports  within '  the  States  mentioned  was  applicable. 
Mr.  Seward  said  that  it  was  intended  to  blockade  the  whole  coast  from 
Chesapeake  Bay  to  the  mouth  of  the  Rio  Grande.  I  observed  to  him 
that  the  extent  of  the  coast  between  the  two  points  was,  I  supposed, 
about  3,000  miles.  Surely  the  United  States  had  not  a  naval  force 
sufficient  to  establish  an  effective  blockade  of  such  a  length  of  coast. 
Mr.  Seward,  however,  maintained  that  the  whole  would  be  blockaded, 
and  blockaded  effectivelv." 

British  State  Papers,  vol.  55,  p.  660. 

In  an  instruction,  dated  February  15,  1862,  from  Earl  Russell  to 
Lord  Lyons,  British  minister  to  the  United  Staltes,  the  following 
reference  is  made  to  the  effectiveness  of  the  blockade  of  the  ports  oi 
Charleston,' S.  C,  and  Wilmington,  N.  C. : 

"  It  appears  from  the  reports  received  from  Her  Majesty's  naval 
officers  that  although  a  sufficient  blockading  force  is  stationed  off 
those  portSj  various  ships  have  successfully  eluded  the  blockade;  a 
question  might  therefore  be  raised  as  to  whether  such  a  blockade 
should  be  considered  as  effective. 

"Her  Majesty's  Government,  however,  are  of  opinion  that,  assum- 
ing that  the  blockade  is  duly  notified,  and  also  that  a  number  of  ships 
is  stationed  and  remains  at  the  entrance  of  a  port,  sufficient  really  to 
prevent  access  to  it  or  to  create  an  evident  danger  of  entering  or  leav- 
ing it,  and  that  these  ships  do  not  voluntarily  permit  ingress  or  egress, 
the  fact  that  various  ships  may  have  successiully  escaped  through  it 
(as  in  the  particular  instances  here  referred  to) ,  will  not  of  itself  pre- 
vent the  blockade  from  being  an  effective  one  by  international  law. 

"  The  adequacy  of  the  force  to  maintain  a  blockade  being  always, 
and  necessarily,  a  matter  of  fact  and  evidence,  and  one  as  to  which 
different  opinions  may  be  entertained,  a  neutral  State  ought  to  exer- 
cise the  greatest  caution  with  reference  to  the  disregard  of  a  de  fwcto 
and  notified  blockade;  and  ought  not  to  disregard  it,  except  when  it 
entertains  a  conviction,  which  is  shared  by  neutrals  generally  having 
an  interest  in  the  matter,  that  the  power  of  blockade  is  abused  by  a 
State  either  unable  to  institute  or  maintain  it,  or  unwilling,  from  some 
motive  or  other,  to  do  so." 

British  State  Papers,  vol.  55,  pp.  702,  703. 

"  October  15,  1888,  the  authorities  at  Port  au  Prince  decided  upon 
a  blockade  of  the  ports  of  Cape  Haytian,  Gonaives,  and  St.  Marc. 
Next  day  they  notified  the  American  minister,  and  from  that  time 
on  refused  to  clear  vessels  for  those  ports.  It  appeared  that  an 
attempt  was  made  to  establish  a  blockade  at  Cape  Haytian,  and 
that  during  the  next  twenty  days  a  man-of-war  was  kept  cruising 
between  that  port  and  Fort  Liberte,  about  twenty- four  miles  to  the 
eastward.  During  this  time  the  cruiser  never  remained  off  Cape 
Haytian  at  night,  and  eight  sailing  vessels  entered  the  port.  From 
November  23  to  December  3  no  blockading  vessel  whatever  appeared 
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off  Cape  Haytian,  while  from  November  2  to  December  1,  inclusive, 
twenty-six  sailing  vessels  and  two  steamships  entered  the  port.  On 
December  3  two  Haytian  men-of-war  appeared  and  i)roceeded  to  fire 
upon  the  city,  but,  after  remaining  in  the  oflSng  till  December  6, 
they  departed.  From  that  time  on  hardly  a  semblance  of  a  blockade 
existed,  and  as  late  as  December  25  all  the  public  armed  vessels  of 
Hayti  were  at  Port  au  Prince.  Soon  after  the  declaration  of  block- 
ade, an  American  schooner  was  seized  off  Gonaives,  but  as  she  had 
had  no  notice  of  its  existence  she  was  subsequently  released  and  an 
indemnity  paid.  Other  ports,  in  addition  to  those  above  mentioned, 
were  also  declared  to  be  blockaded,  but  the  circumstances  as  to 
enforcement  were  similar.  It  appeared,  in  fact,  that  for  some  time 
there  were  only  two  vessels  available  for  blockade  duty,  and  that 
both  of  these  were  on  one  or  more  occasions  lying  in  the  harbor  of 
Port  au  Prince.  The  evidence  appeared  to  be  conclusive  that  the 
blockade  had  always  been  intermittent,  and  that  it  was  at  no  time 
effective  or  valid  in  the  sense  of  being  maintained  by  a  force  suffi- 
cient to  restrain  access  to  the  coast  or  to  make  it  difficult  to  obtain 
ingress  or  egress  or  to  preclude  a  reasonable  chance  of  entrance. 
Under  the  circumstances,  the  Haytian  Government  was  notified  that 
no  Blockade  was  considered  as  existing,  and  that,  if  a  blockade 
should  be  again  proposed,  'due  notice  or  the  commencement  thereof 
must  be  given,  and  a  reasonable  period  during  which  njeutral  vessels 
will  be  permitted  to  depart  with  their  cargoes  must  be  allowed  and 
will  be  reckoned  from  the  date  of  such  actual  commencement.' 

"  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Thompson,  min.  to  Hayti,  No. 
156,  Feb.  27,  1889,  For.  Eel.  1889,  494." 
Moore's  Digest,  vol.  7,  pp.  792,  793. 

"The  French  steamer  Olinde  Rodriguez^  belonging  to  the  Com- 
pagnie  Gfo^rale  Transatlantique,  sailed  from  Havre  June  16,  1898, 
on  her  regular  voyage,  under  her  mail  contract  with  the  French  Gov- 
ernment, for  the  West  Indian  ports  of  St.  Thomas,  San  Juan  (Porto 
Eico),  Puerto  Plata,  Cape  Haytien,  St.  Marc,  Port  au  Prince,  Gon- 
aives, and  return,  calling  at  the  same  ports. 

"A  proclamation  declaring  San  Juan  to  be  blockaded  was  issued 
by  the  Government  of  the  United  States  on  June  27,  1898.  The 
Olinde  Rodriguez  arrived  at  St.  Thomas  on  July  3,  and  on  July  4 
entered  the  port  of  San  Juan.  The  U.  S.  S.  YoseTrdte^  which  was 
lying  three  miles  southwestward  of  the  port,  on  blockade  duty,  gave 
chase,  but  was  unable  to  reach  the  steamer  before  she  had  turned  in 
and  come  under  the  protection  of  the  shore  batteries.  When  on  the 
following  morning  she  came  out,  the  commander  of  the  Yosermte^ 
accepting  the  master's  statement  that  he  did  not  know  that  the  port 
was  blockaded,  endorsed  on  her  log  an  official  warning  and  permitted 
her  to  proceed.  She  duly  completed  her  outward  itinerary  and  had 
left  Puerto  Plata  on  her  return  voyage  when,  on  July  17,  she  was 
captured  by  the  United  States  steamship  New  Orleans  off  San  Juan, 
on  the  charge  of  attempting  to  enter  that  port.  Questions  were 
raised  (1)  as  to  the  existence  of  the  intent  to  enter,  and  (2)  as 
to  the  existence  of  a  lawful  blockade.  The  court  below  doubted 
the  validity  of  the  blockade,  because  it  was  maintained  by  only 
one  cruiser.    The  Supreme  Court  observed  that  the  test  was  whether 
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the  blockade  was  '  practically  effective ; '  that  this,  though  a  mixed 

?uestion, .  was  one  '  more  of  fact  than  of  law ; '  that,  by  General 
)rders,  No.  492, '  a  blockade  to  be  effective  and  binding  must  be  main- 
tained by  a  force  sufficient  to  render  ingress  to  or  egress  from  the 
port  dangerous ; '  that,  while  it  was  not  practicable  to  define  the  de- 
gree of  danger  that  should  constitute  a  test,  it  was  enough  that  the 
danger  was  '  real  and  apparent ; '  and  that  the  question  of  effective- 
ness was  not  controlled  by  the  number  of  the  blockading  force.  The 
position  could  not,  said  the  court,  be  maintained,  that  one  modern 
cruiser,  though  sufficient  in  fact,  was  not  sufficient  in  law;  nor  could 
a  vessel,  actually  captured  in  attempting  to  enter  a  blockaded  port, 
after  a  warning  entered  on  her  log  by  a  cruiser  off  that  port  only  a 
few  days  before,  dispute  the  efficiency  of  the  force  to  which  she  was 
subjected.  The  blockade  was  therefore  held  to  be  effective  and  bind- 
ing. On  the  other  hand,  the  court  decided  that  the  intent  to  break  the 
blockade  was  not  sufficiently  established;  but,  in  view  of  circum- 
stances of  suspicion,  ordered  that  restitution  should  be  awarded  with- 
out damages,  and  that  the  costs  and  expenses  of  her  custody  and  pres- 
ervation, and  all  costs  in  the  cause  except  the  fees  of  counsel,  should 
be  imposed  on  the  ship.  The  Olinde  Rodriguez^  174  U.  S.  510;  cited 
in  The  NewfoundUnd,  176  U.  S.  97." 

Moore's  Digest,  vol.  7,  pp.  795,  796. 

"A  neutral  merchant  vessel  may,  however,  approjich  a  port  that 
has  been  blockaded  and  find  that  there  are  no  belligerent  vessels 
before  the  port.   It  may  pass  in." 

International   Law   Situations,   United   States  Naval   War  College,   1907, 
pp.  110-111. 

In  the  case  of  the  Frederick  Molke  (1798)  (1  C.  Rob.  86)  the  court 
said  in  respect  to  the  legality  of  the  blockade  of  Havre: — ^" These 
facts  appear  in  the  depositions  of  the  master,  'that  on  his  former 
voyage  he  cleared  out  from  Lisbon  to  Copenhagen,  but  was  really 
destined  to  Havre,  if  he  could  escape  English  cruisers ;  that  he  was 
warned  by  an  English  frigate.  The  Diamond^  off  Havre,  not  to  go 
into  Havre,  as  there  were  two  or  three  ships  that  would  stop  him ; 
but  that  he  slipped  in  at  night  and  delivered  his  cargo.'  It  is  there- 
fore sufficiently  proved  that  there  were  ships  on  that  station  to 
prevent  ingress,  and  that  the  master  knowingly  evaded  the  blockade ; 
for  that  a  legal  blockade  did  exist,  results  necessarily  from  these 
facts,  as  nothing  farther  is  necessary  to  constitute  blockade,  than 
that  there  should  be  a  force  st^itioned  to  prevent  communication,  and 
a  due  notice,  or  prohibition  given  to  the  party." 

In  the  case  of  the  Betsey  (1798)  (1  C.  Rob.  92  a,  Scott,  798)  Sir 
William  Scott  says  in  regard  to  the  effectiveness  of  a  blockade,  that 
it  is  necessary  "  that*  the  evidence  of  a  blockade  should  be  clear  and 
decisive:  but  in  this  case  there  is  only  an  affidavit  of  one  of  the 
captors,  and  the  account  which  is  there  given  is, '  that  on  the  arrival 
of  the  British  forces  in  the  West  Indies,  a  proclamation,  inviting  the 
inhabitants  of  Martinique,  St.  Lucie,  and  Guadaloupe  to  put  them- 
selves under  the  protection  of  the  English ;  that  on  a  refusal,  hostile 
operations  were  commenced  against  them  all ; '  but  it  cannot  be 
meant  that  they  began  ipfimediately  against  all  at  once;  for  it  is 
notorious  that  they  were  directed  against  them  separately  and  in 
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succession.  It  is  further  stated,  'that  in  January,  1794  (but  with- 
out any  more  precise  date),  Guadaioupe  was  summoned,  and  was 
then  put  into  a  state  of  complete  investment  and  blockade.' 

"The  word  complete  is  a  word  of  great  energy;  and  we  might 
expect  from  it  to  find,  that  a  number  of  vessels  were  stationed  round 
the  entrance  of  the  port  to  cut  off  all  communication;  but,  from 
the  protest,  I  perceive  that  the  captors  entertained  but  a  very  loose 
notion  of  the  true  nature  of  a  blockade;  for  it  is  there  stated,  'that 
on  the  1st  of  January,  after  a  general  proclamation  to  the  French 
islands,  they  were  put  into  a  state  of  complete  blockade.'  It  is  a 
term,  therefore,  which  was  applied  to  all  those  islands  at  the  same 
time,  under  the  first  proclamation. 

"  The  Lords  of  Appeal  have  determined  that  such  a  proclama- 
tion was  not  in  itself  sufficient  to  constitute  a  legal  blockade:  it  is 
clear,  indeed,  that  it  could  not  in  reason  be  sufficient  to  produce  the 
effect,  which  the  captors  erroneously  ascribed  to  it:  but  from  the 
misapplication  of  these  phrases  in  one  instance,  I  learn,  that  we  must 
not  give  too  much  weight  to  the  use  of  them  oji  this  occasion ;  and, 
from  the  generality  of  these  expressions,  I  think,  we  must  infer,  that 
there  was  not  that  actual  blockade  which  the  law  is  now  distinctly 
understood  to  require. 

"  But  it  is  attempted  to  raise  other  inferences  on  this  point,  from 
tte  manner  in  which  the  master  speaks  of  the  difficulty  and  danger 
of  entering;  and  from  the  declaration  of  the  municipality  of  Guada- 
ioupe, which  states  '  the  island  to  have  been  in  a  state  of  siege.'  It 
is  evident  the  American  master  speaks  only  of  the  difficulty  of 
avoiding  the  English  cruisers  generally  in  those  seas;  and  as  to  the 
other  phrase,  it  is  a  term  of  the  new  jargon  of  France,  which  is 
sometimes  applied  to  domestic  disturbances;  and  certainly  is  not  so 
intelligible  as  to  justify  me  in  concluding,  that  the  island  was  in  a 
state  of  investment,  from  a  foreign  enemy,  which  we  require  to  con- 
stitute blockade:  I  cannot,  therefore,  lay  it  down,  that  a  blockade 
did  exist,  till  the  operations  of  the  forces  were  actually  directed 
against  Guadaioupe  m  April. 

"  It  would  be  necessary  for  me,  however,  to  go  much  farther,  and 
to  say  that  I  am  satisfied  also  that  the  parties  had  knowledge  of  it : 
but  this  is  expressly  denied  by  the  master.  He  went  in  without 
obstruction.  Mr.  Incledon's  statement  of  his  belief  of  the  notoriety 
of  the  blockade  is  not  such  evidence  as  will  alone  be  sufficient  to  con- 
vince me  of  it.  With  respect  to  the  shipment  of  the  cargo,  it  does 
not  appear  exactly  under  what  circumstances  or  what  time  it. was 
taken  in :  I  shall  therefore  dismiss  this  part  of  the  case.    ♦     ♦     ♦  " 

A  blockade  was  maintained  during  the  Napoleonic  wars  of  the 
River  Ems  and  a  long  stretch  of  Prussian  coast  by  one  ship  stationed 
in  the  Ems  to  stop  vessels  coming  in  or  going  out. 
See  the  Arthur  (1804)  1  Dod.,  423. 

In  the  case  of  the  Nancy  (1809)  (1  Act.  57,  Scott  817)  it  is  said 
"that,  to  constitute  a  blockade,  the  intention  to  shut  up  the  port 
should  not  only  be  generally  made  known  to  the  vessels  navigating 
the  seas  in  the  vicinity,  but  that  it  was  the  duty  of  the  blockaders  to 
maintain  such  a  force  as  would  be  of  itself  sufficient  to  enforce  the 
blockade.  This  could  only  be  effected  by  keeping  a  number  of  vessels 
on  the  different  stations,  so  communicating  with  each  other  as  to  be 
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able  to  intercept  all  vessels  attempting  to  enter  the  ports  of  the  island. 
In  the  present  instance  no  such  measures  had  been  resorted  to,  and  this 
neglect  necessarily  led  neutral  vessels  to  believe  these  ports  might  be 
entered  without  any  risk.  The  periodical  appearance  of  a  vessel  of 
war  in  the  oflSng  could  not  be  supposed  a  continuation  of  a  blockade, 
which  the  correspondence  mentioned  had  described  to  have  been 
previously  maintained  by  a  number  of  vessels;  and  with  such  un- 
paralleled rigor,  that  no  vessel  whatever  had  been  able  to  enter  the 
island  during  its  continuance." 

In  the  Joharma  Maria  (1855)  (10  Moore  P.  C.  70,  Scott  803)  it  was 
said  that  in  the  Rolla  (6  C.  Eob.  368) ,  "Lord  Stowell  observed  that  the 
blockade  had  been  very  lax ;  that  several  vessels  had  been  permitted 
by  the  blockading  squadron  to  enter,  and  the  observations  relied  on 
must  be  understood  with  regard  to  the  circumstances  out  of  which 
they  arose.  In  this  case,  from  the  5th  of  May,  there  had  been  an  unin- 
terrupted blockade;  no  single  instance  has  been  produced  in  which 
any  vessel  had  been  permitted  by  any  of  the  blockading  ships  to  enter 
the  port;  nor  had  any  been  permitted  to  come  out  after  the  15th  of 
May,  with  cargoes  subsequently  loaded.  There  is  clear  proof  of  a 
de  facto  blockade ;  full  knowledge  of  it  by  the  master,  and  nothing 
which  could  mislead  him  as  to  its  extent  or  effect." 

In  discussing  the  question  of  the  efficiency  of  a  blockade  in  the  case 
of  the  Sarah  Starr  (1861)  (Blatch.  P.  C.  69,  87,  on  appeal  1  Blatch. 
P.  C.  650,  Fed.  cases  No.  12352  and  No.  12353),  the  court  said:— 

"  There  can  be  no  doubt  that  it  is  incumbent  on  the  United  States 
to  establish  the  fact  that  an  adequate  force  was  assigned  and  sta- 
tioned off  these  ports  at  the  time  of  the  egress  from  them  of  the  above- 
named  vessels,  so  as  to  render  the  ingress  or  departure  of  vessels  to  or 
from  the  ports  dangerous.  There  need  not  be  a  closed  cordon  of  ves- 
sels surroimding  the  places  at  all  times,  so  as  absolutely  to  command 
all  approaches  to  the  ports  from  without,  or  departure  from  them 
from  within.  The  blockade  must,  however,  be  so  sustained  by  com- 
petent forces  as  to  render  it  efficient  to  all  ordinary  intent  and  appre- 
hension. This,  of  course,  admits  of  the  accidental  absence  of  block- 
ading vessels  from  stress  of  weather  or  other  contingencies,  and  will 
also  dispense  with  the  employment  of  the  more  active  and  rapid 
services  of  steam  vessels  in  such  accumulation  of  watchful  forces  as 
is  sometimes  exacted  when  ships  moved  by  canvas  only  are  used. 
What  the  law  demands  is  the  allotment  and  stationing  of  that  amount 
of  force  for  the  service  which  shall  render  it  physically  hazardous  for 
other  craft  to  evade  the  blockade.  To  that  end,  the  blockading  forces 
must  be  such  as  to  constitute  an  actual  investment  of  the  place  block- 
aded. The  English  and  American  cases  concur  in  all  essentials  as  to 
the  lawful  constituents  of  a  blockade  in  modern  times,  and  the  maimer 
in  which  it  shall  be  enforced.  (1  Kent's  Comm.  144  to  161 ;  3  Philli- 
more  on  International  Law,  387,  art.  294;  The  iV<9m67i,lSpinks' Prize 
Cases,  171;  The  Franciska^  Id.,  111.)  A  cluster  of  suits  were  em- 
braced within  one  decision  in  the  last  case.  The  doctrines  of  block- 
ade were  largely  discussed  by  the  court.  It  is  stated,  in  a  note,  that 
the  general  decision  was  reversed  on  appeal ;  but  it  does  not  appear  on 
what  points.  The  case  is,  however,  instructive  as  to  the  general  appli- 
cation of  the  law  of  blockade. 

"  The  testimony  upon  the  preparatory  interrogatories  is  very  full 
and  positive  that  no  vessels-oi-war  were  placed  off  those  ports,  within 
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view  or  knowledge  of  these  vessels,  when  either  of  them  came  out; 
and  it  is  made  equivocal  whether  the  blockade  was  actually  set  on 
foot  fifteen  days  before  the  egress  of  either  of  them  from  the  ports. 
It  is  made  sufficiently  certain,  upon  the  proofs,  that  notice  of  the 
blockade  had  reached  both  vessels  previous  to  their  sailing  from  the 
ports.  In  this  state  of  the  case  it  is  incumbent  on  the  libellants  to  give 
evidence  of  the  time  the  blockade  was  actually  imposed,  and  that  it 
was  made  efficient  by  forces  stationed  there  adequate  to  prevent  ves- 
sels from  going  in  or  leaving  without  the  knowledge  and  interposition 
of  the  blockading  force  to  prevent  it.  Although  the  evidence  raises  a 
suspicion  that  the  AighurtJi  might  be  seeking  an  opportunity  to  enter 
a  blockaded  port,  yet  it  is  not  sufficiently  direct  and  impressive  to 
justify  her  condemnation  on  that  proof  alone." 

The  Circassian  (1864)  (2  Wall.  135),  quoting  from  the  syllabus: 
"A  blockade  may  be  made  effectual  by  batteries  ashore  as  well  as 
by  ships  afloat.  In  the  case  of  an  inland  fort,  the  most  effective 
blockade  would  be  maintained  by  batteries  commanding  the  river 
or  inlet  by  which  it  may  be  approached,  supported  by  a  naval  force 
sufficient  to  warn  off  innocent  and  capture  offending  vessels  attempt- 
ing to  enter." 

The  Baigorry  (1864)  (2  Wall.  474),  quoting  from  the  syllabus: 
"  The  fact  that  the  master  and  mate  saw  no  blockading  ships  off 
the  port  where  their  vessel  was  loaded,  and  from  which  she  sailed,  is 
not  enough  to  show  that  a  blockade,  once  established  and  notified, 
had  been  discontinued." 

In  the  case  of  Geipel  v.  Smith,  (1872)  (L.  K.  2  Q.  B.  404)  a  case 
construing  a  charter-party  during  the  Franco-Prussian  War  and  in- 
volving a  voyage  to  the  port  of  Hamburg  that  had  been  declared 
blockaded  by  the  French,  the  court  defined  a  blockade  as  "  an  act  of  a 
sovereign  state  or  prince ;  and  it  is  a  restraint,"  within  the  meaning 
of  a  charter-party  exempting  restraints  of  princes,  "provided  the 
blockade  is  effective :  and  in  the  eye  of  the  law  a  blockade  is  effective 
if  the  enemy's  ships  are  in  such  numbers  and  position  as  to  render 
the  running  of  the  blockade  a  matter  of  danger,  although  some  ves- 
sels may  succeed  in  getting  through." 

In  the  case  of  the  Olinde  Rodrigues  (1898)  (174  U.  S.,  510,  Scott, 
835),  the  Supreme  Court  of  the  United  States  considered  at  length 
the  question  of  the  effectiveness  of  the  blockade  of  the  port  of  San 
Juan,  Porto  Eico,  established  by  the  United  States  naval  forces 
during  the  Spanish-American  War. 

Mr.  Chief  Justice  Fuller  in  delivering  the  opinion  of  the  court 
said:  "We  are  unable  to  concur  with  the  learned  district  judge  in 
the  conclusion  that  the  blockade  of  the  port  of  San  Juan  at  the  time 
this  steamship  was  captured  was  not  an  effective  blockade. 

"  To  be  binding,  the  blockade  must  be  known,  and  the  blockading 
force  must  be  present;  but  is  there  any  rule  of  law  determining  that 
the  presence  of  a  particular  force  is  essential  in  order  to  render  a 
blockade  effective  ?  We  do  not  think  so,  but  on  the  contrary,  that  the 
test  is  whether  the  blockade  is  practically  effective,  and  that  that 
is  a  question,  though  a  mixed  one,  more  of  fact  than  of  law. 

"  The  fourth  maxim  of  the  Declaration  of  Paris  (April  16,  1856) 
was:  *  Blockades,  in  order  to  be  binding,  must  be  effective,  that  is 
to  say,  maintained  by  a  force  sufficient  really  to  prevent  access  to 
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the  coast  of  the  enemy.'  Manifestly  this  broad  definition  was  not 
intended  to  be  literally  applied.  The  object  was  to  correct  the  abuse, 
in  the  early  part  of  the  century,  of  paper  blockades,  where  extensive 
coasts  were  put  under  blockade  by  proclamation,  without  the  pres- 
ence of  any  force,  or  an  inadequate  force;  and  the  question  of  what 
might  be  sufficient  force  was  necessarily  left  to  be  determined  accord- 
ing to  the  particular  circumstances.    *    *    ♦ 

"  In  the  Mercurius^  1  C.  Rob.  80,  84,  Sir  William  Scott  stated :  *  It 
•  is  said,  this  passage  to  the  Zuyder  Zee  was  not  in  a  state  of  blockade ; 
but  the  ship  was  seized  immediately  on  entering  it ;  and  I  know  not 
.  what  else  is  necessary  to  constitute  blockade.  The  powers  who 
formed  the  armed  neutrality  in  the  last  war,  understood  blockade 
in  this  sense;  and  Russia,  who  was  the  principal  party  in  that  con- 
federacy, described  a  place  to  be  in  a  state  of  blockade,  when  it  is 
dangerous  to  attempt  to  enter  into  it.' 

"And  in  The  Frederick  Molke^  1  C.  Rob.  86,  the  same  great  jurist 
said:  'For  that  a  legal  blockade  did  exist,  results  necessarily  from 
these  facts,  as  nothing  farther  is  necessary  to  constitute  blockade, 
than  that  there  should  be  a  force  stationed  to  prevent  communication, 
and  a  due  notice,  or  prohibition  given  to  the  party.' 

'*•  Such  is  the  settled  doctrine  of  the  English  and  American  courts 
and  publicists,  and  it  is  embodied  in  the  second  of  the  instructions 
issued  by  the  Secretary  of  the  Navy,  June  20,  1898,  Greneral  Order 
No.  492 :  *  A  blockade  to  be  effective  and  binding  must  be  maintained 
by  a  force  sufficient  to  render  ingress  to  or  egress  from  the  port 
dangerous.' 

"Clearly,  however,  it  is  not  practicable  to  define  what  degree  of 
danger  shall  constitute  a  test  of  the  efficiency  and  validity  of  a  block- 
ade.   It  is  enough  if  the  danger  is  real  and  apparent. 

"  In  The  Franciska^  2  SpinkSj  128,  Dr.  Lushington,  in  passing  on 
the  question  whether  the  blockade  imposed  on  the  port  of  Riga  was 
an  effective  blockade,  said : '  What,  then,  is  an  efficient  blockade,  and 
bow  has  it  been  defined,  if,  indeed,  the  term  "  definition  "  can  be  ap- 
plied to  such  a  subject?  The  one  definition  mentioned  is,  that  egress 
or  entrance  shall  be  attended  with  evident  danger;  another,  that  of 
Chancellor  Kent  (1  Kent's  Com.  146),  is,  that  it  shall  be  apparently 
dangerous.  All  these  definitions  are  and  must  be,  from  the  nature 
of  blockades,  loose  and  uncertain;  the  maintenance  of  a  blockade 
must  always  be  a  question  of  degree, — of  the  degree  of  danger  attend- 
ing ships  going  into  or  leaving  a  blockaded  port.  Nothing  is  further 
from  my  mtention,  nor,  indeed,  more  opposed  to  my  notions  of  the 
law  of  nations,  than  any  relaxation  of  the  rule  that  a  blockade  must 
be  efficiently  maintained;  but  it  is  perfectly  obvious  that  no  force 
could  bar  the  entrance  to  absolute  certainty ;  that  vessels  may  get  in 
and  get  out  during  the  night,  or  fogs,  or  violent  winds,  or  occasional 

absence;  that  it  is  most  difficult  to  judge  from  numbers  alone.' 
♦    ♦    « 

"In  The  Hoifnung,  6  C.  Rob.  112,  117,  Sir  William  Scott  said: 
'  When  a  squadron  is  driven  off  by  accidents  of  weather,  which  must 
have  entered,  into  the  contemplation  of  the  belligerent  imposing  the 
blockade,  there  is  no  reason  to  suppose  that  such  a  circumstance 
would  create  a  change  of  system,  since  it  could  not  be  expected  that 
any  blockade  would  continue  many  months,  without  being  liable  to 
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such  temporary  interruptions.  But  when  a  squadron  is  driven  off  by 
a  superior  force,  a  new  course  of  events  arises,  which  may  tend  to 
a  very  different  disposition  of  the  blockading  force,  and  which  intro- 
duces therefore  a  very  different  train  of  presumptions,  in  favor  of 
the  ordinary  freedom  of  commercial  speculations.  In  such  a  case  the 
neutral  merchant  is  not  bound  to  foresee  or  to  conjecture  that  the 
blockade  will  be  resumed.'  And  undoubtedly  a  blockade  may  be  so 
inadequate,  or  the  negligence  of  the  belligerent  in  maintaining  it  may 
be  of  such  a  character,  as  to  excuse  neutral  vessels  from  the  penalties 
for  its  violation.  Thus  in  the  case  of  an  alleged  breach  of  the  block- 
ade of  the  island  of  Martinique,  which  had  been  carried  on  by  a  num- 
ber of  vessels  on  the  different  stations,  so  communicating  with  each 
other  as  to  be  able  to  intercept  all  vessels  attemipting  to  enter  the 
ports  of  the  island,  it  was  held  that  their  withdrawal  was  a  neglect 
which  '  necessarily  led  neutral  vessels  to  believe  these  ports  might 
be  entered  without  incurring  any  risk.'    The  Nancy ^  1  Acton,  57,  59. 

"  But  it  cannot  be  that  a  vessel  actually  captured  in  attempting  to 
enter  a  blockaded  port,  after  warning  entered  on  her  log  by  a  cruiser 
off  that  port  only  a  few  days  before,  could  dispute  the  efficiency  of 
the  force  to  which  she  was  subjected. 

"As  we  hold  that  an  effective  blockade  is  a  blockade  so  effective  as 
to  make  it  dangerous  in  fact  for  vessels  to  attempt  to  enter  the  block- 
aded port,  it  follows  that  the  question  of  effectiveness  is  not  controlled 
by  the  number  of  the  blockading  force.  In  other  words,  the  position 
cannot  be  maintained  that  one  modern  cruiser  though  sufficient  in 
fact  is  not  sufficient  as  matter  of  law. 

"  Even  as  long  ago  as  1809,  in  The  Nancy ^  1  Acton,  63,  where  the 
station  of  the  vessel  was  sometimes  off  the  port  of  Trinity  and,  at 
others,  off  another  port  more  than  seven  miles  distant,  it  was  ruled 
that:  'Under  particular  circumstances  a  single  vessel  may  be  ade- 
quate to  maintain  the  blockade  of  one  port  and  co-operate  with  the 
other  vessels  at  the  same  time  in  the  blockade  of  another  neighboring 
port;'  although  there  Sir  William  Grant  relied  on  the  opinion^ of 
the  commander  on  that  station  that  the  force  was  completely  adequate 
to  the  service  required  to  be  performed. 

"  The  ruling  of  Dr.  Lushington  in  The  Franciska^  above  cited,  was 
to  that  effect,  and  the  text-books  refer  to  other  instances. 

"The  learned  district  judge,  in  his  opinion,  refers  to  the  treaty 
between  France  and  Denmark  of  1742,  which  provided  that  the 
entrance  to  a  blockaded  port  should  be  closed  by  at  least  two  vessels 
or  a  battery  on  shore ;  to  the  treaty  of  1760  between  Holland  and  the 
Two  Sicilies  prescribing  that  at  least  six  ships  of  war  should  be 
ranged  at  a  distance  slightly  greater  than  gunshot  from  the  entrance ; 
and  to  the  treaty  between  Prussia  and  Denmark  of  1818,  which  stipu- 
lated that  two  vessels  should  be  stationed  before  every  blockaded 
port ;  but  we  do  not  think  these  particular  agreements  of  special  im- 
portance here,  and,  indeed,  Ortolan,  by  whom  they  are  cited,  says 
that  such  stipulations  cannot  create  a  positive  rule  in  all  cases  even 
between  the  parties, '  since  the  number  of  vessels  necessary  to  a  com- 
plete investment  depends  evidently  on  the  nature  of  the  place  block- 
aded.'   2  Ortolan,  4th  ed.,  330,  and  note  2. 

"  Nor  do  we  regard  Sir  William  Scott's  judgment  in  The  Arthur^ 
1814,  1  Dodson,  423,  425,  as  of  weight  in  favor  of  claimants.    In 
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effect  the  ruling  sustained  the  validity  of  the  maintenance  of  block- 
ade by  a  single  ship,  and  the  case  was  thus  stated :  '  This  is  a  claim 
made  by  one  of  his  Majesty's  ships  to  share  as  joint-captor  in  a  prize 
taken  in  the  river  Ems  hj  another  ship  belonging  to  his  Majesty,  for 
a  breach  of  the  blockade  imposed  by  the  order  in  council  of  the  26th 
of  April,  1809.  This  order  was,  among  others,  issued  in  the  way  of 
retaliation  for  the  measures  which  had  been  previously  adopted  by 
the  French  Government  against  the  commerce  of  this  country.  The 
blockade  imposed  by  it  is  applicable  to  a  very  great  extent  of  coast, 
and  was  never  intended  to  be  maintained  according  to  the  usual  and 
regular  mode  of  enforcing  blockades,  by  stationing  a  number  of  ships 
and  forming  as  it  were  an  arch  of  circumvallation  around  the  mouth 
of  the  prohibited  port.  There,  if  the  arch  fails  in  any  one  part,  the 
blackade  itself  fails  altogether:  but  this  species  of  blockade,  which 
has  arisen  out  of  the  violent  and  unjust  conduct  of  the  enemy,  was 
maintained  by  a  ship  stationed  anywhere  in  the  neighborhood  of  the 
coast,  or,  as  in  this  case,  in  the  river  itself,  observing  and  preventing 
every  vessel  that  might  endeavor  to  effect  a  passage  up  or  down  the 
river.' 

"  Blockades  are  maritime  blockades,  or  blockades  by  sea  and  land ; 
and  they  may  be  either  military  or  commercial,  or  may  partake  of 
the  nature  of  both.  The  question  of.  effectiveness  must  necessarily 
depend  on  the  circumstances.  We  agree  that  the  fact  of  a  single 
capture  is  not  decisive  of  the  effectiveness  of  a  blockade,  but  the  case 
made  on  this  record  does  not  rest  on  that  ground. 

"  We  are  of  opinion  that  if  a  single  modern  cruiser  blockading  a 
port  renders  it  m  fact  dangerous  for  other  craft  to  enter  the  port, 
that  is  sufficient,  since  thereby  the  blockade  is  made  practically 
effective. 

"  What  then  were  the  facts  as  to  the  effectiveness  of  the  blockade 
in  the  case  before  us? 

"In  the  proclamation  of  June  27,  1898,  occurs  this  paragraph: 
*  The  United  States  of  America  has  instituted  and  will  maintain  an 
effective  blockade  of  all  the  ports  on  the  south  coast  of  Cuba,  from 
Cape  Frances  to  Cape  Cruz,  inclusive,  and  also  of  the  port  of  San 
Juan,  in  the  island  of  Porto  Rico.'  Proclamation  No.  11,  30  Stat.  34. 
The  blockade  thus  announced  was  not  of  the  coast  of  Porto  Rico,  but 
of  the  port  of  San  Juan,  a  town  of  less  than  25,000  inhabitants,  on 
the  northern  coast  of  Porto  Rico,  with  a  single  entrance.  From 
June  27  to  July  14,  1898,  the  Yoserrdte^  a  merchant  ship  converted 
into  an  auxiliary  cruiser,  blockaded  the  port.  Her  maximum  speed 
was  fifteen  and  one-half  knots;  and  her  armament  ten  5-inch  rapid 
firing  guns,  six  6-pounders,  two  1-pounders,  with  greatest  range  of 
three  and  one-half  miles.  While  the  Yosemite  was  blockading  the  port 
she  ran  the  armed  transport  Antonio  Lopez  aground  six  miles  irom 
San  Juan;  gave  a  number  of  neutral  vessels  official  notice  of 
blockade;  warned  off  many  from  the  port;  and  on  the  5th  of  July, 
1898,  wrote  into  the  log  of  the  Olinde  Rodrigues^  off  San  Juan,  tne 
official  warning  of  the  blockade  of  San  Juan.  On  July  14  and 
thereafter  the  port  was  blockaded  by  the  armored  cruiser  New 
Orleans^  whose  maximum  speed  was  twenty-two  knots,  and  her  arma- 
ment six  6-inch  breech-loading  rifles,  four  4.7-inch  breech-loading 
rifles,  ten  6-pounders,  four  1.5-inch  guns,  corresponding  to  3-pound- 
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ers;  four  3-pounders  in  the  tops;  four  37-inillimetre  automatic  guns, 
corresponding  to  1-pounders.  The  range  of  her  guns  was  five  and 
one-half  sea  miles  or  six  and  a  quarter  statute  miles.  If  stationary, 
she  could  command  a  circle  of  thirteen  miles  in  diameter ;  if  moving, 
at  maximum  speed,  she  could  cover  in  five  minutes  any  point  on  a 
circle  of  seventeen  miles  diameter;  and  in  ten  minutes  anv  point 
on  a  circle  of  nineteen  miles  diameter;  her  electric  searcn-ughts 
could  sweep  the  sea  by  niffht  for  ten  miles  distance ;  her  motive  power 
made  her  mdependent  of  winds  and  currents ;  in  these  respecte  and 
in  her  armament  and  increased  range  of  guns  she  so  far  surpassed 
in  effectiveness  the  old-time  war  ships  that  it  would  be  inadmissible 
to  hold  that  even  if  a  century  ago  more  than  one  ship  was  believed 
to  be  required  for  an  effective  blockade,  therefore  this  cruiser  was  not 
sufficient  to  blockade  this  port. 

"Assuming  that  the  Olinde  Rodrigues  attempted  to  enter  San 
Juan,  July  IT,  there  can  be  no  question  that  it  was  dangerous  for  her 
to  do  so,  as  the  result  itself  demonstrated.  She  had  had  actual  warn- 
ing twelve  days  before;  no  reason  existed  for  the  supposition  that  the 
blockade  had  been  pretermitted  or  relaxed ;  her  commander  had  no 
right  to  experiment  as  to  the  practical  effectiveness  of  the  blockade, 
and,  if  he  did  so,  he  took  the  risks;  he  was  believed  to  be  making  the 
attempt,  and  was  immediately  captul*ed.  In  these  circumstances  the 
vessel  cannot  be  permitted  to  plead  that  the  blockade  was  not 
legally  effective. 

"But  we  are  considering  the  blockade  of  the  port  of  San  Juan  and 
not  of  the  coast,  and  while  additional  vessels  to  cruise  about  the 
island  might  be  desirable  in  order  that  the  blockade  should  be  posi- 
tively effective,  we  think  it  a  sufecient  compliance  with  the  obliga- 
tions of  international  law  if  the  blockade  made  egress  or  ingress 
dangerous  in  fact,  and  that  the  suggestions  of  a  zealous  American 
naval  commander,  in  anticipation  of  a  conflict  of  armed  forces  before 
San  Juan,  that  the  blockade  should  be  brought  to  the  highest  effi- 
ciency in  a  military  as  well  as  a  commercial  aspect,  cannot  be  allowed 
to  have  the  effect  of  showing  that  the  blockade  which  did  exist  was, 

as  to  this  vessel,  ineffective  in  point  of  law." 

« 

The  George  (1905)  (2  Russ-Jap.  P.  C,  171)  was  a  neutral  steamer 
that  entered  Port  Arthur  on  August  18,  1904,  having  eluded  the 
Japanese  blockading  squadron.  She  had  on  board  a  non-contraband 
cargo  of  provisions  and  liquors.  Cargo  was  transshipped  at  Port 
Arthur,  and  the  following  night  the  George  attempted  to  leave  port, 
but  was  captured  and  condemned  as  good  prize  for*  violation  of 
blockade. 

On  appeal  the  Higher  Prize  Court  sustained  the  decision  of  the 
lower  court,  saying :  "At  the  time  of  the  capture  of  this  vessel  more 
than  60  warships  and  torpedo  boats  were  directly  employed  in  block- 
ade work,  distributed  over  a  line  about  20  nautical  miles  long  along 
the  coasts  round  Port  Arthur,  at  distances  varying  from  5  to  10 
nautical  miles  from  the  shore.  Moreover,  the  main  squadron  of 
seven  warships  in  the  neighborhood  of  Round  Island,  and  four  auxil- 
iary cruisers  and  seven  gunboats  in  the  neighborhood  of  Lao-tieh- 
shan,  were  also  engaged  in  patrolling  and  maintaining  the  blockade. 
It  is  clear  that  the  blockade  was  effectively  maintained,  and  that  the 
'George'^  only  succeeded  in  reaching  Port  Arthur  by  eluding  the 
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vigilance  of  the  blockading  fleet.  It  cannot  therefore  be  said  that 
she  ran  no  danger  at  that  time.  On  her  return  she  tried  to  elude  the 
blockading  fleet  by  coming  out  at  night,  but  was  captured." 

In  the  case  of  the  Kmg  Arthur  (1905)  (2  Euss-Jap.  P.  C,  217) ,  the 
facts  were  as  follows:  On  November  8,  1904:,  the  King  Arthur,  a 
neutral  merchantman,  cleared  Bombay  for  Newchwang  with  a  large 
cargo  of  flour.  At  the  time  of  clearing  and  for  some  time  thereafter, 
Port  Arthur  was  under  blockade  by  the  Japanese  fleet.  Arriving  off 
the  Liaotung  Peninsula  and  while  off  the  usual  course  of  vessels 
bound  for  Newchwang,  the  King  Arthur  claimed  to  have  been  cap- 
tured by  a  Bussian  naval  vessel  and  taken  into  Port  Arthur  where  her 
cargo  was  unladed.  *  *  ♦  After  unlading,  the  King  Arthur 
without  any  proceedings  whatever  on  the  part  of  a  Kussian  Prize 
Court  was  allowed  to  leave  Port  Arthur  in  ballast.  She  was  cap- 
tured by  a  Japanese  naval  vessel  off  Chefoo  and  taken  into  Sasebo 
where  she  was  condemned  as  good  prize  for  violation  of  blockade. 

In  regard  to  the  claimant's  argument  that  as  the  King  Arthur  had 
**  freely  entered  and  left  Port  Arthur,"  the  blockade  was  not  effective, 
the  Sasebo  Prize  Court  said  that  "  there  is  no  doubt  as  to  the  .fact 
that  the  blockade  of  the  Liaotung  Peninsula  declared  by  the  Com- 
mander-in-chief of  the  Japanese  fleet  on  May  26th,  1904,  was  on  the 
whole  effective,  and  it  is  a  settled  rule  of  International  Law  that 
even  if  one  or  two  vessels  occasionally  elude  the  vigilance  of  a  block- 
ading fleet  and  run  the  blockade,  the  effectiveness  of  the  blockade  is 
not  thereby  impaired." 

On  appeal  the  Higher  Prize  Court  of  Japan  in  sustaining  th^  con- 
demnation said: 

"The  blockade  of  the  southern  coasts  of  the  Liaotung  Peninsula 
declared  by  the  Commander-in-Chief  of  the  Japanese  ccmibined  fleet 
on  May  26th,  1904,  was  thereafter  enforced  by  a  sufficient  force  to 
attain  its  object.  A  large  number  of  warships  were  usually  distributed 
and  engaged  in  the  direct  blockade  of  the  coa^  for  a  distance  of 
about  20  nautical  miles  in  the  neirfiborhood  of  Port  Arthur,  and  on 
the  day  when  this  vessel  entered  l*ort  Arthur  three  battleships,  ten 
cruisers,  and  nine  torpedo-boat  destroyers,  and,  on  December  19th,  the 
date  of  the  vessel's  capture,  nine  destroyers,  eight  cruisers,  and  one 
battleship,  were  stationed  at  points  about  10  nautical  miles  from  the 
coast,  and  also  patrolled  elsewhere  in  the  course  of  their  blockading 
duties.  It  is,  therefore,  clear  that  the  blockade  was  effectively  main- 
tained. That  this  vessel  succeeded  in  arriving  off  Port  Arthur  was 
merely  due  to  the  fact  that  she  eluded  the  vigilance  of  the  blockading 
fleet  and  succeeded  in  passing  the  blockaded  line,  and  it  cannot  be 
said  that  she  ran  no  danger  at  the  time.  Accordingly  the  appellant's 
contention  that  the  blocEade  of  the  southern  coasts  of  the  Liaotung 
Peninsula  was  ineffective  is  contrary  to  the  facts,  and  the  fifth  point 
of  the  appeal  is  groundless." 

58541—18 ^16 


BLOCKADE  NOT  RAISED  BT  TEHPOBABT  WITHDRAWAL  OF  BLOCKADEBS,  DUE  TO  8EYERB 

WEATHER. 

A  blockade  is  not  regarded  as  raised  if  the  blockading 
force  is  temporarily  withdrawn  on  account  of  stress  of 

wesither.'^ Article  ^,  Declaration  of  London^  1909. 

"  It  is  not  enough  for  a  blockade  to  be  established ;  it  must  be  main- 
tained. If  it  is  raised  it  may  be  reestablished,  but  this  requires  the 
observance  of  the  same  formalities  as  though  it  were  establidied  for 
the  first  time.  By  tradition,  a  blockade  is  not  regarded  as  raised 
when  it  is  in  consequence  of  stress  of  weather  that  the  blockading 
forces  are  temporarily  withdrawn.  This  is  laid  down  in  article  4. 
It  must  be  Qonsidered  limitative  in  the  sense  that  stress  of  weath^ 
is  the  only  form  of  compulsion  which  can  be  alleged.  If  the  block- 
ading forces  were  withdrawn  for  any  other  reascm,  the  blockade 
would  be  regarded  as  raised,  and,  if  it  were  resumed,  articles  12  (last 
rule)  and  13  would  apply. 

General  report  of  drafting  committee  to  London  Naval  Conference. 

The  Institute  of  International  Law  at  the  meeting  in  Turin  in  1882 
recognized  the  fact  that  where  blockading  vessels  are  driven  away  by 
bad  weather  the  blockade  does  not  lose  its  legality. 
See  art.  38  of  the  Resolutions,  p.  52. 

"  The  occasional  absence  of  the  blockading  squadron,  produced  by 
accident  as  m  the  case  of  a  storm,  and  when  the  station  is  resumed 
with  due  diligence,  does  not  suspend  the  blockade,  provided  the  sus- 
pension, and  the  reason  of  it,  be  known;  and  the  law.  considers  an 
attempt  to  take  advantage  of  such  an  accidental  removal  as  an  at- 
tempt to  break  the  blockade,  and  as  a  mere  fraud.  The  American 
government  seemed  disposed  to  admit  the  continuance  of  the  block- 
ade in  such  a  case;  and  the  language  of  the  judicial  authorities  in 
New  York  has  been  in  favor  of  the  solidity  and  justness  of  the 
English  doctrine  of  blockade  on  this  point." 
Kent,  Vol.  I,  p.  151. 

"  The  only  exception  to  the  general  rule  which  requires  the  acttud 
presence  of  an  adequate  force  to  constitute  a  legal  blockade,  is  the 
temporary  absence  of  the  blockading  squadron  produced  by  accident, 
as  in  the  case  of  a  storm.  Such  accidental  removal  of  blockading 
force,  if  it  be  only  for  a  very  short  time,  does  not  suspend  the  legal 
operation  of  the  blockade,  and  an  attempt  to  take  advantage  of  such 
an  accidental  removal,  is  regarded  as  a  fraudulent  attempt  to  break 
the  blockade.  But  if  the  blockading  forces  should  be  so  scattered  or 
injured  by  the  storm,  as  to  be  unable  to  resume  their  stations  with- 
out repairs,  and  within  a  reasonable  time,  the  blockade  will  be  con- 
sidered as  terminated,  in  the  same  manner  as  if  the  blockading 
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squadron  had  been  driven  away  by  a  superior  force  of  the  enemy. 
Some  ports  are  subject  to  such  periodical  storms  during  one  or  more 
months  of  each  year,  that  any  blockading  squadron  is  obliged  to  leave 
its  station,  and  seek  refuge  in  some  other  harbor  till  the  seasons  of 
storms  is  passed.  In  such  cases  the  legal  operation  of  the  blockade 
is  suspended.  It  should  be  remembered,  however,  that  some  text- 
writers  do  not  admit  this  exception  of  the  temporary  and  accidental 
absence  of  the  blockading  force.  They  say  that  the  blockade  is  not 
mere  theory,  but  the  material  result  of  a  material  fact,  {remltat  ma- 
teriel  cPtm  fait  materiel^)  and,  consequently,  can  not  exist  in  the 
absence  of  that  fact.  That,  therefore,  the  blockade  must  be  regarded 
as  raised  the  moment  the  blockading  force  is  removed,  no  matter 
whether  the  absence  is  for  a  long  or  short  period,  or  whether  pro- 
duced by  accident,  by  storm,  or  by  an  opposing  force." 

HaUeck,  539,  540. 

"  The  only  exception  to  the  general  rule,  which  requires  the  actual 
presence  of  an  adequate  force  to  constitute  a  lawful  blockade,  arises 
out  of  the  circumstance  of  the  occasional  temporary  absence  of  the 
blockading  squadron,  produced  by  accident,  as  in  the  case  of  a  storm, 
which  does  not  suspend  the  legal  operation  of  the  blockade.  The  law 
considers  an  attempt  to  take  advantage  of  such  an  accidental  removal 
a  fraudulent  attempt  to  break  the  blockade." 
Wheaton,  p.  675. 

"  The  British  and  American  writers  and  diplomatists  take  a  practi- 
cal view  of  the  subject,  and  do  not  lay  down  an  absolute  rule  that  if, 
by  stress  of  weather,  there  shall  intervene  an  hour  or  day  when  the 
blockade  was  not  effective,  a  new  inception  and  notice  is  required. 
If  the  force  and  its  disposition  was  adequate,  and  the  interruption 
temporary  by  stress  of  weather,  and  with  no  change  of  intention, 
and  restored  in  a  reasonable  time,  the  neutral  has  his  chance  of  get-, 
ting  in  or  out;  but  a  new  inception,  al)  origine^  is  not  required. 
Lord  Eussell,  in  his  reply  of  Feb.  10,  1863,  to  Mr.  Mason,  the 
agent  of  the  rebel  States,  says,  'There  is  no  doubt  that  a  blockade 
would  be  in  legal  existence,  although  a  sudden  storm  or  change  of 
wind  blew  oflf  the  squadron.  Such  an  accident  does  not  suspend, 
much  less  break,  a  blockade;  whereas,  on  the  contrary,  the  driving 
oflf  a  blockading  force  by  a  superior  force  does  break  a  blackade,  which 
must  be  renewed  de  novo^  in  the  usual  form,  to  be  binding  upon 
neutrals.' " 

Wheaton,  Dana's  Note  233,  p.  675. 

"Fauchille,  while  pushing  his  vindication  of  neutral  rights  to 
their  extreme  limit,  holds  that  the  United  States  accept  the  position 
of  Sir  W.  Scott  that  a  blockade  is  not  broken  bv  an  accidental  dis- 
persion  of  the  blockading  squadron  through  stress  of  weather.  '  In 
1800,  the  United  States  held  that  a  blockade  was  maintained  not- 
withstanding a  temporary  dispersion  of  the  blockaders  by  storm 
(Mr.  Marshall  to  Mr.  King,  September  20,  1800),  and  the  same  view 
was  enforced  by  Mr.  Mason  in  his  instructions  to  the  naval  com- 
manders of  December  24, 1846.'  He  admits,  also,  that  the  same  posi- 
tion is  taken  by  Phillimore,  III,  Sec.  294;  1  Kent,  365;  and  other 
high  authorities.    But  he  proceeds  to  cite  the  opinion  of  Ortolan  (II. 
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311,  and  also  Deane  on  Blockade,  51)  to  the  effect  that  while  a  block- 
ade is  not  vacated  permanently  by  such  a  dispersion,  it  is  suspended 
while  the  dispersion  continues,  so  that  vessels  entering  durmg  such 
an  interval  are  not  liable  to  be  seized  for  blockade  running.  He 
proceeds  to  argue  that  the  preponderance  of  reason  and  of  authority 
IS  with  the  position  that  when  a  blockading  force  is  dispersed  by 
stress  of  weather  or  by  other  causes,  the  blockade  is  broken,  and 
can  not  be  renewed  except  by  notice,  as  if  it  were  a  new  blockade. 
"  Fauchille,  Blocus  Maritime,  155.'- 

Moore's  Digest,  vol.  7,  pp.  843,  844. 

A  blockade  is  not  raised  by  reason  of  the  temporary  absence  of 
the  blockading  vessel  made  necessary  on  account  of  stress  of  weather. 

Hall,  p.  727. 

"  The  occasional  ingress  or  egress  of  vessels  when  the  weather  gives 
them  special  advantages,  or  if.  for  any  other  reason  they  are  able 
to  pass  through  the  lines  of  closure,  does  not  render  the  blockade 
ineffective." 

Lawrence,  p.  684. 

"  Practice  and  the  majority  of  writers  have  always  recognised  the 
fact  that  a  blockade  does  not  cease  to  be  effective  in  case  the  blockad- 
ing force  is  driven  away  for  a  short  time  through  stress  of  weather." 
Oppenheim,  vol.  2,  p.  465. 

There  is  some  doubt  "whether  the  exception  of  interruption  by 
weather  can  be  admitted.  It  is  affirmed  by  Lord  Stowell,"  in  the  case 
of  The  Hoffnwng^  6  C.  Kob.  112,  "  and  admitted  by  Ortolan  and  by 
Pillet,  the  latter  of  whom  adds  that  Stowell's  deci^on  on  the  point 
*has  been  received  without  difficulty,'  but  it  is  not  admitted  by 
Gessner.  The  only  difference  to  a  neutral  between  interruption  of  a 
blockade  by  weather  and  by  any  other  cause  is  that,  in  the  former 
case,  he  has  before  his  senses  a  reason  for  rejecting  the  supposition 
that  the  interruption  arises  from  an  intention  to  discontmue:  but 
what  is  the  importance  of  the  belligerent's  intention,  if  the  rule  is 
that  the  blockade  must  be  real?  And  Gessner  urges  that  the  con- 
sequences of  chance  and  the  fortune  of  war  must  be  borne  by  the 
party  on  whom  the  blow  falls.  The  exception  appears  to  me  to  be 
maintainable  on  the  ground  that  blockade  would  be  almost  an  ab- 
surdity if  weather  were  not  understood  to  be  allowed  for,  but  I 
deprecate  maintaining  it  on  the  ground  of  intention,  which  would 
favour  serious  tampering  with  the  necessary  reality  of  blockades." 
Westlake,  vol.  2,  pp.  272-273. 

The  temporary  absence  of  the  blockading  squadron  due  to  a  storm 
"  does  not  suspend  the  legal  operation  of  a  blockade.  The  law  con- 
siders an  attempt  to  take  advantage  of  such  an  accidental  removal  a 
fraudulent  attempt  to  break  the  blockade.    *     *     *  " 

Instructions,  Dec.  24,  1846,  from  the  United  States  Navy  Department  to 
the  Commanding  Officers  of  naval  vessels  in  the  Pacific.  Vol.  55,  British 
State  Papers,  p.  661. 

Assuming  that  the  blockading  belligerent  "vessels  have  been  scat- 
tered by  a  storm  and  that  the  neutral  vessel  passes  out  of  the  port 
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just  as  the  blockading  vessels  return  to  their  stations,  would  it  be  held 
that  the  neutral  vessel  had  violated  an  effective  blockade?  The  gen- 
eral consensus  is  that  the  temporary  scattering  of  vessels  before  a 
blockaded  port  by  a  storm  does  not  break  the  blockade.  The  inter- 
pretation of  the  word  '  temporary '  is  still  open  to  question.  What 
should  be  considered  a  'temporary  suspension?'  Blumerincq  pro- 
poses twenty-four  hours'  absence  as  the  limit  of  '  temporary  suspen- 
sion.' Others  attempt  to  fix  a  limit  of  distance^  the  character  of 
the  storm,  etc.,  as  factors  in  determining  suspension.  It  is  difficult 
to  reconcile  the  doctrine  of  '  temporary  suspension '  with  the  prin- 
ciples of  the  Declaration  of  Paris. 

"  The  United  States  recognizes  the  necessity  of  observing  the  rules 
of  International  law  in  maintaining  a  blockade,  and  General  Order 
Xo.  492  of  the  Navy  Department,  June  20, 1898,  gives  quite  full  state- 
ment for  the  guidance  of  blockading  vessels  and  cruisers : 

'If  the  biocKading  vessels  be  driven  away  by  stress  of  the  weather, 
but  return  without  delay  to  their  stations,  the  continuity  of  the 
blockade  is  not  thereby  broken ;  but  if  they  leave  their  stations  vol- 
untarily, except  for  the  purposes  of  the  blockade,  such  as  chasing  a 
blockade  runner,  or  even  are  driven  away  by  the  enemy's  force,  the 
blockade  is  abandoned  or  broken.' 

''  From  these  instructions  it  may  be  seen  that  dispersion  from  stress 
of  weather  is  not  held  to  interrupt  the  continuity  of  the  blockade, 
though  no  definite  time  of  absence  or  other  limiting  specification  is 
indicated.  Voluntarv  departure,  except  for  chase  of  a  blockade  run- 
ner, is  held  to  break  tne  blockade,  as  is  flight  before  an  enemy." 

International  Law  Situations,  United  States  Naval  War  College,  1907,  pp. 
111-113. 

Akt.  112  of  Holland's  Naval  Prize  Law  provides  that  the  validity 
of  a  blockade  is  not  affected  in  case  the  blockading  force  is  "  caused 
by  stress  of  weather  "  to  abandon  "  merely  "  temporarily  its  position. 

Holland  cites  on  this  point  The  Columbia,  1  C.  Rob.,  154,  and  The  Nancy, 
1  Acton.  57. 

"Art.  37.  *     *     *     If  the  blockading  force  be  driven  away  by 
stress  of  weather,  and  return  without  (felay  to  its  station,  the  con- 
tinuity of  the  blockade  is  not  thereby  broken.     *     *     *  " 
United  States  Naval  CJode,  1900. 

"Art.  21.  *  *  *  Should  a  fleet,  or  warship,  on  account  of  bad 
weather,  or  in  order  to  carry  out  the  purposes  of  the  blockade,  leave 
the  blockaded  area  temporarily,  the  blockade  shall  not  thereby  cease 
to  be  valid." 

Japanese  Regulations,  1904. 

"Art.  30.  A  vessel  shall  be  exempt  from  capture : — 

"  When,  on  account  of  bad  weather    *     *     *     the  necessity  arises 

for  a  ship  to  put  into  port,  and  there  being  no  other  port  or  bay  at 

which  she  can  call,  she  enters  the  blockaded  area." 
Japanese  Regulations,  1904. 

"  71.  *    *     *    ^  blockade  is  not  raised  when  the  blockading  force 
is  temporarily  withdrawn  on  account  of  heavy  weather." 
German  Prize  Rules,  1909. 
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"72.  A  blockade  is  not  considered  as  raised  if  by  reason  of  bad 
weather  the  blockading  forces  are  temporarily  at  a  distance." 
French  Naval  Regulations,  1912. 

Article  4  of  the  Declaration  of  London,  1909,  substantially  appears 
as  Art.  85  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land 
Warfare,  1913. 

In  the  case  of  the  Frederick  MoVce  (1798)  (1  C.  Rob.  86),  it  was 
said  by  Sir  William  Scott  that  "  the  circumstance  of  being  blown  off 
by  wind  "  was  not  "  sufficient  in  law  to  remove  a  blockade." 

In  the  case  of  The  ColuniSia  (1799)  (1  C.  Rob.  154) ,  the  court  said 
that  a  "  blockade  was  to  be  considered  as  legally  existing,  although 
the  winds  did  occasionally  blow  off  the  blockading  squadron.  It  was 
an  accidental  change  which  must  take  place  in  every  blockade;  but 
the  blockade  is  not  therefore  suspended.  The  contrary  is  laid  down 
in  all  books  of  authority ;  and  the  law  considers  an  attempt  to  take 
advantage  of  such  an  accidental  removal  as  an  attempt  to  break  the 
blockade,  and  as  a  mere  fraud." 

Radcliff  V,  United  Insurance  Company  (1810)  (7  Johns.,  384),  was 
an  action  on  an  insurance  policy  on  a  vessel,  excepting  risk  of  block- 
aded port.  The  vessel  was  captured  and  condemned  for  breach  of 
blockade. 

Chancellor  Kent  in  delivering  the  opinion  of  the  court  said: — 
"  The  plaintiffs  rely  most  on  the  fact  of  the  dispersion  of  the  fleet, 
on  account  of  a  storm.  Such  accidental  removal  does  not  break 
blockades,  so  long  as  the  fleet  uses  due  diligence  to  resume  their  sta- 
tion. If  a  neutral  arrives  at  a  port  when  the  blockading  squadron 
is  away,  and  is  ignorant  of  the  cause  of  the  removal,  then  he  is  not 
liable  for  breach  of  blockade,  but  where  he  is  fairly  chargeable  with 
the  notice  of  the  cause  of  the  absence  and  knows  it  is  an  accidental 
dispersion  on  account  of  storm,  to  attempt  to  enter  would  be  a  fraud 
on  belligerents  and  a  breach  of  the  blockade." 

In  The  Hoifrmag,  6  C.  Rob.  112,  117,  Sir  William  Scott  said: 
^'  When  a  squadron  is  driven  off  by  accidents  of  weather,  which  must 
have  entered  into  the  contemplation  of  the  belligerent  imposing  the 
blockade,  there  is  no  reason  to  suppose  that  such  a  circumstance 
would  create  a  change  of  system,  since  it  could  not  be  expected  that 
any  blockade  would  continue  many  months,  without  being  liable  to 
such  temporary  interruptions." 

Quoted  by  the  Supreme  Court  In  the  case  of  the  Olinde  Rodrigues  (1898) 

(174  U.  S.,  510,  Scott,  835). 

t 


BLOdKADS  TO  BE  IHPABTIALLT  APPLIED. 

A  blockade  must  be  applied  impartially  to  the  ships  of  all 
nations. — Article  5,  Declaration  of  London^  1909. 

"  Blockade,  as  an  operation  of  lawful  warfare,  must  be  respected  by 
neutrals  in  so  far  ae  it  really  remains  an  operation  of  war  which  haa 
the  object  of  interrupting  all  commercial  relations  with  the  blockaded 
port.  It  may  not  be  made  the  means  of  allowing  a  belligerent  to 
lavor  the  vessels  of  certain  nations  by  letting  them  pass.  This  is 
the  point  of  article  5." 

Greneral  report  of  draftiug  committee  to  London  Naval  Conference. 

A  blockade  is  "  dissolved  by  repeated  instances  of  an  improper 
relaxation  of  the  application  of  the  blockading  force  to  the  purposes 
intended.  The  mere  presence  of  an  adequate  force  is  not  sufficient  to 
constitute  and  maintain  a  blockade,  but  its  application  must  be  con- 
stant and  uniform,  to  prevent  all  commimication  with  the  port  it  in- 
closes. If,  through  motives  of  civility,  or  other  considerations,  it 
should  allow  ships,  not  privileged  by  law,  to  enter  or  dei)art,  the 
irregularity  may  be  justly  held  to  vitiate  the  blockade,  as  it  neces- 
sarily tends  to  deceive  other  parties.  Where  some  are  suffered  to 
pass,  others  will  have  a  right  to  infer  that  the  blockade  is  raised.  To 
justify  this  presumption,  however,  there  must  be  repeated  instances 
of  an  improper  relaxation,  for  one  or  two  cases  would  hardly  be 
deemed  sufficient  to  warrant  the  belief  that  the  legal  restraint  on 
neutral  commerce  had  been  wholly  removed. 

4e  4!  4!  *  4c  4c  4! 

"There  are  but  few  cases  where  the  entrance  of  a  vessel  into  a 
blockaded  port,  or  an  attempt  to  enter,  is  ever  justified  or  excused. 
A  license  from  the  government  of  the  blockading  state  to  enter  the 
blockaded  port  is  always  a  sufficient  justification,  and  *  *  *  all 
such  licenses  are  to  be  liberally  construed.  But  a  general  license  to 
enter  the  port  before  the  blockade  would  not  be  available  after  it  had 
commenced ;  to  constitute  a  sufficient  protection  it  must  authorize  the 
vessel  to  enter  the  port  as  one  blockaded." 

Halleck,  pp.  545,  559. 

The  case  of  the  Francisha  (Moore's  P.  C.  Vol.  10,  p.  37 ;  Scott,  p. 
804)  held  *Hhat  it  was  not  competent  for  a  belligerent  to  blockade  a 
port  as  against  neutrals,  while  he  allowed  his  own  or  his  enemy's 
merchant  vessels  privileges  of  ingress  and  egress,  for  the  purpose  of 
trade,  which  were  not  allowed  to  the  neutrals.  The  objections  to 
such  a  course  are  not  only  that  it  is  not  equal,  but  that,  if  the  courts 
should  attempt  to  make  it  equal  by  extending  the  same  privileges  to 
neutrals  in  the  same  situation,  there  would  arise  a  confusion  and  per- 
plexity as  to  the  nature  of  the  blockade  and  the  limits  of  the  privi- 
leges, to  which  no  neutrals  ought  to  be  subjected.  The  inclination 
of  the  Privy  Council  was  to  consider  that  no  blockade  was  valid 
against  neutrals,  however  its  terms  might  be  notified,  unless  it  under- 
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took  to  make  a  complete  exclusion  of  trade  and  commmiication  of  all 
kinds,  through  the  blockade,  by  inffress  or  egress;  but  it  would  not 
render  a  blockade  invalid,  to  allow  fixed  periods  of  time,  according  to 
modern  usage,  for  vessels  in  port,  or  destined  to  the  port  before  the 
establishment  of  the  blockade,  to  enter  or  come  out,  or  to  allow  the 
passage  of  neutral  vessels  of  war,  or  despatch-vessels,  under  neutral 
sovereign  responsibility." 

Wheaton,  Dana's  Note  233,  p.  675. 

Dana  says  it  was  held  in  the  case  of  the  Franoiska  (Moore's  P.  C, 
59)  that  "  if  a  blockade  de  facto  exists,  but  the  government  have  al- 
lowed privileges,  to  their  own  or  the  enemy's  merchant  vessels,  of 
ingress  or  egress,  for  the  benefit  of  its  own  trade,  then,  even  if  such 
blockade  be  valid  against  neutrals,  or  if  they  could  be  allowed  the 
same  privileges  granted  to  the  merchant-vessels  of  the  belligerents, 
a  notice  of  blockade  would  not  be  effectual,  unless  it  explained  clearly 
the  privileges.  And,  in  the  case  before  the  court,  it  was  held  that 
notoriety,  at  the  vessel's  port  of  departure,  of  a  blockade  subject  to 
certain  privileges  of  trade  not  specifically  known,  would  not  affect 
the  neutral  with  knowledge." 

Wheaton,  Dana's  Note  235,  p.  682. 

"The  blockading  commander  must  apply  his  blockade  impartially 
to  the  ships  of  all  nations  including  his  own.    If  he  shows  favor 
to  those  of  any  particular  state,  neutrals  may  remonstrate,  and  in 
the  last  resort  decline  to  regard  the  blockade  as  valid." 
Lawrence,  p.  688. 

Exceptions  Under  Special  License. 

"A  blockade  is  really  in  being  when  vessels  of  all  nations  are  inter- 
dicted and  prevented  from  ingress  or  egress.    Blockade  as  a  means 
of  warfare  is  admissible  only  in  the  form  of  a  umversal  blockade. 
*    *     *    If  the  blockading  belligerent  were  to  allow  the  ingress  or 
.  egress  of  vessels  of  one  nation,  no  blockade  would  exist." 

"  On  the  other  hand,  provided  a  blockade  is  universal,  a  special 
licence,  of  ingress  or  egress  may  be  given  to  a  special  vessel  and  for 
a  particular  purpose.  ♦  ♦  *  This  exception  to  the  general  rule 
is  not  mentioned  by  the  Declaration  of  London,  but  I  have  no  doubt 
that  the  International  Prize  Court  would  recognise  it.  *  *  * 
When  during  the  Crimean  War  Great  Britain  allowed  Russian  ves- 
sels to  export  goods  from  blockaded  ports,  and  accordingly  the  egress 
of  such  vessels  from  the  blockaded  port  of  Biga  was  permitted,  the 
blockade  of  Biga  ceased  to  be  effective,  because  it  tried  to  interfere 
with  neutral  commerce  only;  therefore,  the  capture  of  the  Danish 
vessel  Franciska  [Spinks,  287]  for  attempting  to  break  the  blockade 
was  not  upheld." 

Oppenheim,  vol.  2,  pp.  452,  453,  and  465. 

"Licenses  to  particular  persons,  in  cases  of  blockade  and  others, 
were  granted  by  Great  Britain  during  the  wars  of  the  French  revohi- 
tion  and  empire,  in  favour  as  well  of  belligerent  as  of  neutral  indi- 
viduals, and  caused  great  offense.  Such  licenses  in  case  of  blockade 
appear  to  be  indefensible." 
Westlake,  vol.  2,  pp.  273,  274. 
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Art.  112  of  Holland's  Naval  Prize  Law  provides  that  a  blockade 
will  "  cease  to  exist  if  the  blockading  force —    *     *    * 

"  4.  Be  partial  in  the  execution  of  its  duties  towards  one  ship  rather 
than  another,  or  toward  the  ships  of  one  nation  rather  than  those  of 
another.^ 

"113.  Should,  however,  the  Commander  seize  several  vessels  at 
once,  and  find  himself  Unable  to  detain  them  all,  it  will  not  be  an 
improper  act  of  partiality,  nor  is  it  a  relaxation  of  the  Blockade,  if 

he  releases  some  and  detains  the  rest."  ^ 

* 

"  59.  To  be  legally  binding,  the  blockade  must  be  *  *  *  im- 
partially administered.    *    *     * " 

"  61.    The  blockade  is  impartially  administered  when  it  is  main- 
tained equally  against  the  merchant  shipping  of  all  flags." 
German  Prize  Rules,  1909. 

Article  5  of  Declaration  of  London,  1909,  substantially  appears  as 
Art.  86  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1913. 

"  By  the  law  of  nations  '  a  belligerent  mav  not  concede  to  another 
belligerent,  or  take  for  himself,  the  right  oi  carrying  on  commercial 
intercourse  prohibited  to  neutral  nations ;  and,  therefore,  no  blockade 
can  be  legjitimate  that  admits  to  either  belligerent  a  freedom  of  com- 
merce denied  to  the  subjects  of  states  not  engaged  in  the  war.  The 
foundation  of  this  principle  is  clear,  and  rooted  in  justice ;  for  inter-, 
ference  with  neutral  commerce  at  all  is  only  justified  by  the  right 
which  war  confers  of  molestinff  the  enemy/ 

"  Twiss,  Law  of  Nations,  Rights  and  Duties  in  Time  of  War,  Sec. 
120  p.  229,  quoting  the  language  of  Dr.  Lushington,  in  the  case  of 
the  Franciskaj  2  Spinks,  135. 

"  This  case  referred  to  the  British  order  in  council  of  March  29, 
1854,  under  which  Russian  merchant  vessels  in  the  British  dominions 
were  allowed  six  weeks  for  loading  their  cargoes  and  departing  and 
were  then  exempted  from  capture  while  on  the  voyage  to  their  desti- 
nation. It  was  held  that  during  the  interval  provided  by  this  order 
no  valid  blockade  of  the  Russian  ports  in  the  Baltic  could  be  estab- 
lished by  the  British  fleet.  *  It  is  obvious,'  says  Twiss,  *  that  so  long 
as  enemy  vessels  are  allowed  by  a  belligerent  power  freely  to  enter  or 
to  come  out  of  enemy  ports,  the  condition  of  things,  which  alone 
authorizes  a  belligerent  to  interfere  at  all  with  the  trade  of  neutrarls 
does  not  exist,  namely,  the  necessity  of  interdicting  all  communica- 
tion by  way  of  trade  with  the  ports  in  question,  in  order  to  compel 
the  enemy  to  submission.'  The  decision  of  Dr.  Lushington  was  con- 
firmed by  the  Lords  of  Appeal,  but,  in  rendering  their  decision,  their 
lordships  suggested  that  enemy  ships  found  at  the  outbreak  of  war 
in  ports  which  they  had  entered  in  time  of  peace,  with  the  expecta- 
tion that  it  would  continue,  might  be  considered  as  forming  an  ex- 
ceptional class,  so  that  an  express  permission  to  enter  their  port  of 
destination,  though  it  was  blockaded,  might  perhaps  not  affect  the 
validity  of  the  blockade.    They  might,  said  their  lordships,  be  re- 
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garded  as  falling  within  the  rule  with  regard  to  licenses  granted  in 
particular  cases  on  special  grounds.    (10  Moore  P.  C.  56.)" 
Moore*s  Digest,  vol.  7,  pp.  845,  846. 

"  Early  in  the  war  [between  the  United  States  and  Spain]  special 
permission  was  given  to  certain  neutral  vessels  to  enter  specified 
blockaded  ports  in  Cuba  in  order  to  bring  away  Americans  and  any 
neutrals  who  might  desire  to  leave.  The  tTnited  States  consul  at 
Kingston,  Jamaica,  was  instructed  to  give  certificates  for  the  purpose 
of  passing  the  blockade  to  the  designated  vessels. 

"Mr.  Moore,  Act.  Sec.  of  State,  to  Messrs.  E.  A.  Atkins  &  Co.,, 
tels.  May  3  and  May  5, 1898,  228  MS.  Dom.  Let.  227,  269. 

"  See,  also,  Mr.  Moore,  Asst.  Sec.  of  State,  to  Jlr.  Manso,  May  9, 
1898,  228  MS.  D6m.  Let.  355." 
Moore's  Digest,  vol.  7,  p.  847. 

Exceptions,  for  Landing  Passengers  and  Mails. 

"  On  several  occasions  during  the  war  between  the  United  States 
and  Spain  vessels  were,  for  special  reasons  and  for  special  purposes, 
allowed  by  the  United  States  to  enter  places  which  the  American 
forces  had  blockaded.  After  the  blockade  of  certain  ports  on  the 
north  coast  of  Cuba,  the  French  mail  steamer  Lafayette  was  per- 
mitted to  enter  the  port  of  Havana  for  the  purpose  of  landing  mails 
and  passengers.  This  concession  was  granted  on  the  request  of  the 
French  embassy,  coupled  with  the  representation  that  the  vessel 
sailed  from  St.  Nazaire,  in  France,  for  Havana  before  the  proclama- 
tion was  issued.  A  similar  privilege  was  extended  to  the  German 
steamer  Polaria  on  the  request  of  the  German  embassy,  with  the 

?ualification  that  she  should  first  obtain  a  formal  permit  from  the 
Inited  States  naval  commandant  at  Key  West,  that  her  entrance 
into  Havana  was  for  the  sole  purpose  of  landing  her  Hamburg 
passengers .  and  mails,  and  that  she  should  not  land  cargo  of  any 
kind,  nor,  with  the  exception  of  certain  articles  intended  for  the 
Emperor,  take  away  any,  though  permission  was  granted  to  bring 
away  '  any  American  or  neutral  passengers  that  may  desire  to  depart 
in  her,  but  no  others.' 

"Mr.  Day,  Sec.  of  State,  to  M.  Cambon,  French  ambass.'.  May  7, 
1898,  MS.  Notes  to  French  Leg.  X.  492 ;  Mr.  Day.  Sec.  of  State  to 
Mr.  von  Holleben,  German  ambass.,  May  10  and  May  13^  1898,  MS. 
Notes  to  German  Leg.  XII.  132, 134;  Mr.  Moore,  Asst.  Sec.  of  State, 
to  Sec.  of  Navy  May  13, 1898,  228  MS.  Dom.  Let.  460. 

"  In  harmony  with  the  conditions  imposed  in  these  cases,  permis- 
sion was  refused  to  neutrals  to  pass  the  blockade  merely  for  the 
purpose  of  taking  on  board  and  bringing  away  neutral  property. 
(Mr.  Day,  Sec.  of  State,  to  Sir  J.  Pauncefote,  Brit,  ambass.,  No. 
1016,  May  16,  1898,  MS.  Notes  to  Brit.  Leg.  XXIV.  191 ;  Mr.  Day, 
Sec.  of  State,  to  Mr.  von  Holleben,  Aug.  8, 1898,  MS.  Notes  to  Ger- 
man Leg.  XIL  177.)" 

Moore's  Digest,  vol.  7,  p.  847. 

In  the  case  of  the  EoUa  (1807)  (6  C.  Rob.,  365)  it  was  asserted  that 
a  blockade  of  Montevideo  was  void  for  the  alleged  reason  that  it  was 
not  impartially  maintained  in  that  some  ships  were  allowed  to  come 
in  and  go  out  which  privileges  were  not  accorded  to  other  ships. 
On  this  point  Sir  William  Scott  said : — "  I  confess,  if  I  was  satisfied 


LAWS  OF   MARITIME   WARFARE.  251 

of  the  fact  that  such  instances  did  occur,  I  should  be  disposed  to 
admit  the  conclusion  that  such  a  mode  of  keeping  up,  or  rather  of 
relaxing  the  blockade,  would  altogether  destroy  the  effect  of  it.  For 
what  is  a  blockade  but  a  uniform  universal  exclusion  of  all  vessels 
not  privileged  by  law?  If  some  are  permitted  to  pass,  others  will 
have  a  right  to  infer  that  the  blockade  is  raised.  If  it  were  shown, 
therefore,  that  ships  not  privileged  by  law  have  been  allowed  to  enter 
or  come  out,  from  motives  of  civility,  or  other  considerations,  I  should 
be  disposed  to  admit  that  other  parties  would  be  justified  in  pre- 
suming that  the  blockade  had  been  taken  off." 

The  Success  (1812)  (1  Dod.  131,  2  Koscoe,  140)  was  captured  for 
breach  of  Order  in  Council  of  January  7,  1807,  declaring  all  ports 
from  which  British  ships  are  excluded  to  be  in  a  state  ox  blockade. 
Sir  William  Scott  said: — ^"The  blockade  which  has  thus  been  im- 
posed is  certainly  of  a  new  and  extended  kind ;  but  has  arisen  neces- 
sarily out  of  the  extraordinary  decrees  issued  by  the  rules  of  France 
against  the  commerce  of  this  country,  and  subsists,  therefore,  in  the 
apprehension  of  the  Court  at  least,  in  perfect  justice.  What  then  is 
the  situation  in  which  British  subjects  are  placed  by  these  retal- 
iatory measures  which  have  been  resorted  to  as  a  defense  against  the 
injustice  and  violence  of  the  enemy?  Is  it  competent  to  them  to 
trade  at  the  ports  thus  placed  under  blockade,  provided  they  can 
by  any  means  elude  the  vigilance  of  the  government  of  that  coun- 
try in  which  the  ports  happen  to  be  situated  ?  I  am  of  opinion  that 
they  cannot.  The  measure  which  has  been  resorted  to,  being  in  the 
nature  of  a  blockade,  must  operate  to  the  entire  exclusion  of  Brit- 
ish as  well  as  of  neutral  ships;  for  it  would  be  a  gross  violation 
of  neutral  rights  to  prohibit  their  trade,  and  to  permit  the  subjects 
of  this  country  to  carry  on  an  unrestricted  commerce  at  the  very 
same  ports  from  which  neutrals  are  excluded.  It  would  be  a  shame- 
ful abuse  of  belligerent  right  thus  to  convert  the  blo^-^-kade  into  a 
mere  instrument  of  commercial  monopoly ;  and  for  this  reason  Brit- 
ish subjects  have  not  been  permitted,  except  under  special  license, 
to  have  access  to  those  ports  which  lie  under  an,  interdiction  as  to 
general  trade.  *  *  *  In  no  case  has  an  intercourse  with  blocks 
aded  ports  been  allowed,  except  a  license  has  been  first  specially 
granted  for  that  purpose.  It  has  been  described  as  a  strange  and 
absurd  proceeding  to  deprive  British  subjects  of  the  power  to  trade 
with  these  interdicted  ports,  when  the  very  effect  intended  to  be 

Produced  by  the  Order  in  Council  was  to  compel  the  admission  of 
►ritish  merchandise.  The  object  of  the  government  in  imposing  the 
blockade  has  been  truly  represented;  but  that  object  must  be  at- 
tained through  the  general  privations  occasioned  to  the  enemy,  not 
by  the  encouragement  of  the  trade  of  your  own  subjects  to  the  ex- 
clusion of  neutral  trade;  a  contrary  mode  of  proceeding  might 
perhaps  be  attended  with  advantage,  but  it  would  not  be  a  legiti- 
mate advantage,  since  it  is  inconsistent  with  the  rights  of  other  coun- 
tries  " 

The  Frandska  (1855)  (10  Moore  P.  C.  37,  Scott,  804).  On  April 
5,  1854,  the  English  Baltic  fleet  blockaded,  de  facto^  the  coast  of 
Courland.  The  notice  of  the  blockade,  however,  that  was  sent  out 
to  the  British  Ministers,  including  the  British  Minister  at  Copen- 
hagen, tended  to  create  the  impression  that  all  ports  of  Russia  on 
the  Baltic  were  under  blockade.    On  the  day  of  this  blockade,  the 
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relaxation,  which  may  be  of  the  greatest  value  to  the  belligerents,  may 
be  of  little  or  no  value  to  the  neutral.  In  the  instance  now  before 
the  court  it  may  have  been  of  the  utmost  importance  to  Great  Britain 
that  there  should  be  brought  into  her  ports  cargoes  which,  at  the 
institution  of  the  blockade,  were  in  Riga ;  and  it  may  have  been  for 
her  advantage,  with  that  view,  to  relax  the  blockade.  But  a  relaxa- 
tion of  the  blockade  to  that  extent,  and  a  permission  to  neutrals  to 
bring  such  cargoes  to  British  ports  may  have  been  of  little  or  no 
value  to  neutrals. 

"  The  counsel  on  both  sides  at  their  lordships'  bar  understood  that 
the  learned  judge  in  this  case  intended  thus  to  limit  the  rights  of 
neutrals,  and  to  place  neutral  vessels  only  in  the  same  situation  as 
Russians,  under  the  Order  in  Council.  Their  lordships  would  be 
inclined  to  give  a  more  liberal  interpretation  to  the  language  of  the 
judgment;  yet  if  this  be  done,  the  allowance  of  a  general  freedom 
of  commerce,  by  way  of  export,  to  all  vessels  and  to  all  places  from  a 
blockaded  port,  seems  hardly  consistent  with  the  existence  of  any 
blockade  at  all. 

"Again  it  is  not  easy  to  answer  the  objections  a  neutral  might 
make,  that  the  condition  of  things  which  alone  authorizes  any  inter- 
ference with  his  commerce  does  not  exist,  namely,  the  necessity  of 
interdicting  all  communication  by  way  of  commerce  with  the  place 
in  question;  that  a  belligerent,  if  he  inflicts  upon  neutrals  the  incon- 
venience of  exclusion  from  commerce  with  such  place,  must  submit 
to  the  same  inconvenience  himself;  and  that  if  he  is  at  liberty  -to 
select  particular  points  in  which  it  suits  his  purpose  that  the  blockade 
should  be  violated  with  immunity,  each  neutral,  in  order  to  be  placed 
on  equal  terms  with  the  belligerent,  should  be  at  liberty  to  make  such 
selection  for  himself. 

"  But  the  ambiguity  in  which  all  these  questions  are  left  by  the 
Order  in  Council  of  the  15th  of  April ;  the  doubt  whether  the  liberty 
accorded  to  enemies'  vessels  extends  to  neutrals,  and,  if  so,  whether 
such  liberty  is  subject  to  the  same  restrictions,  or  to  any  other  and 
what  restrictions,  affords,  in  the  opinion  of  their  lordships,  another 
strong  argument  against  the  legality  of  the  blockade  in  this  case. 
If  a  partial,  modified  blockade  is  to  be  enforced  against  neutrals, 
justice  seems  to  require  that  the  modifications  intended  to  be  intro- 
duced should  be  notified  to  neutral  states,  and  that  they  should  be 
fully  apprized  what  acts  their  subjects  may  or  may  not  do.  They 
cannot  reasonably  be  exposed  to  the  hardship  of  either '  abstaining 
from  all  commerce  with  a  place  in  such  a  state  of  uncertain  blockade, 
or  of  having  their  ships  seized  and  sent  to  the  country  of  the  belliger- 
ent, in  order  to  learn  there,  from  the  decision  of  its  Court  of  Ad- 
miralty, whether  the  conduct  they  have  pursued  is,  or  is  not,  protected 
by  an  equitable  interpretation  of  an  instrument  in  which  they  are  not  ^ 
expressly  included. 

"  If  these  views  of  the  law  be  correct,  this  ship  cannot  be  considered 
to  have  had  notice  of  any  blockade  of  Riga  at  the  time  when  she 
sailed  for  that  port;  for,  in  truth,  no  legal  blockade  was  then  in 
existence,  and  it  would  be  hard  to  require  a  neutral  to  speculate  on 
the  probability,  however  great,  of  a  legal  blockade  de  facto  being 
established  at  a  future  time,  when  he  is  not  permitted  to  speculate  on 
the  chance  of  its  discontinuance  after  he  has  once  had  notice  of  its 
existence." 


WABSHIP8  HAT  BE  PEBHITTED  TO  ENTEB  AND  LEATE  BLOCKADED  POBT. 

The  Commander  of  a  blockading  force  may  give  permission 
to  a  warship  to  enter,  and  subsequently  to  leave,  a  block- 
aded port. — Article  5,  Declaration  of  London^  1909, 

"  Does  the  prohibition  which  applies  to  all  merchant  vessels  apply 
also  to  warships?  No  definite  reply  can  be  given.  The  commander 
of  the  blockading  forces  may  think  it  useful  to  cut  off  all  communi- 
cation with  the  blockaded  place  and  refuse  access  to  neutral  war- 
ships; no  rule  is  imposed  on  him.  If  he  lets  them  in,  it  is  as  a  matter 
of  courtesy.  If  a  rule  has  been  drawn  up  merely  to  lay  down  this, 
it  is  in  order  that  it  may  not  be  claimed  that  a  blockade  has  ceased 
to  be  effective  on  aiccount  of  leave  granted  to  such  and  such  neutral 
warships. 

The  blockading  commander  must  act  impartially,  as  stated  in 
article  5.  Nevertheless,  the  mere  fact  that  he  has  let  a  warship  pass 
does  not  oblige  him  to  let  pass  all  neutral  warships  which  may  come. 
It  is  a  question  of  judgment.  The  presence  of  a  neutral  warship  in  a 
blockaded  port  may  not  have  the  same  consequences  at  all  stages  of 
the  blockade,  and  the  commander  must  be  left  free  to  judge  whether 
he  can  be  courteous  without  making  any  sacrifice  of  his  military 
interests." 

General  repprt  of  drafting  committee  to  London  Naval  Conference. 

"  Neutral  vessels  of  war  have  no  privilege  against  blockade ;  and 
the  fact  that  they  can  not  be  searched  gives  the  blockading  power 
the  more  right  to  require  them  to  keep  clear  of  the  lines  of  blockade. 

*  *  *  During  the  Mexican  blockade  by  France,  special  orders 
were  given,  prohibiting  the  entrance  of  neutral  ships  of  war ;  but  it 
was  allowed  by  special  orders  in  the  civil  war  in  the  United  States. 

*  *  *  And  the  United  States  permitted  neutral  vessels  of  war  to 
carry  through  the  blockade  the  official  despatches  not  only  of  their 
own  governments,  but  of  other  friendly  governments." 

Wheaton,  Dana's  Note,  233,  p.  675. 

"  The  right  possessed  by  a  belligerent  of  excluding  neutral  ships 
of  war  from  a  blockaded  place  is  usually  waived  in  practice  as  a 
matter  of  international  courtesy;  and  for  a  like  reason  the  minister 
of  a  neutral  state  resident  in  the  country  of  the  blockaded  ports  is 
permitted  to  despatch  from  it  a  vessel  exclusively  employed  in  carry- 
ing home  distressed  seamen  of  his  o^vn  nation." 
Hall,  p.  737. 

"  Men-of-war  of  all  neutral  nations  may  be  allowed  to  pass  to  and 
fro  unhindered.  Thus,  when  during  the  American  Civil  War  the 
Federal  Government  blockaded  the  coast  of  the  Confederate  States, 
neutral  men-of-war  were  not  prevented  from  ingress  and  egress. 
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But  it  must  be  specially  observed  that  a  belligerent  has  a  right  to 
prevent  neutral  men-of-war  from  passing  through  the  line  of  block- 
ade, and  it  is  entirely  within  his  discretion  whether  or  not  he  will 
adn^t  or  exclude  them ;  nor  is  he  compelled  to  admit  them  all,  even 
though  he  has  admitted  one  or  more  of  them." 
Oppenheim,  vol.  2,  p.  458. 

**Aet,  38.  Neutral  vessels  of  war  must  obtain  permission  to  pass  the 
blockade,  either  from  the  government  of  the  State  whose  forces  are 
blockading  the  port  or  from  the  officer  in  general  or  local  charge  of 
the  blockade,  if  necessary,  these  vessels  should  establish  their  iden- 
tity to  the  satisfaction  of  the  commander  of  the  local  blockading 
force.  If  military  operations  or  other  reasons  should  so  require, 
permission  to  enter  a  blockaded  port  can  be  restricted  or  denied." 
united  States  Naval  Code,  1900. 

"  62.  The  naval  commander  of  the  blockading  force  may  permit 
neutral  ships  of  war  to  visit  a  blockaded  port  and  later  to  leave  it. 
Permission  granted  to  one  ship  of  war,  however,  does  not  furnish 
any  ground  for  another  ship  of  war  to  claim  a  like  permission." 

German  Prize  Rules,  1909. 

"  82.  You  may  grant  to  warships  permission  to  enter  a  blockaded 
port  and  to  leave  later." 

French  Naval  Regulations,  1912. 

Article  6,  Declaration  of  London,  1909,  substantially  appears  as 
Art.  87  of  the  Austro-Hungarian  Eules  of  Maritime  and  Land  War- 
fare, 1913. 

"The  men-of-war  of  neutral  powers  should,  as  a  matter  of 
courtesy,  be  allowed  free  passage  to  and  from  a  blockaded  port." 

Instructions  to  Blockading  Vessels,  United  States  Navy  Department  Gen- 
eral Order  No.  492  of  June  20,  1898. 

"Commodore  Biddle,  in  a  letter  of  November  11,  1827/  to  the 
Brazilian  admiral,  states  '  that  blockades  never  have  been  deemed  to 
extend  to  public  ships.  Great  Britain,  almost  perpetually  at  war, 
and  numerically  superior  at  sea  to  any  other  nation,  never  for  a 
moment  pretended  that  neutral  ships-of-war  could  be  affected  by 
blockades.  During  several  years  of  the  war  in  Europe,  the  Govern- 
ment of  the  United  States  maintained  its  diplomatic  intercourse 
with  France,  exclusively  by  means  of  its  public  ships  entering  the 
French  blockaded  ports.  In  1811,  in  the  United  States  steamer 
Hornet^  I  myself  went  into  Cherbourg,  then  blockaded  by  a  British 
squadron ;  was  boarded  as  I  went  in  by  the  blockading  squadron,  but 
merely  for  the  purpose  of  ascertaining  our  national  character.'  The 
Brazilian  admiral  in  reply  stated  that  by  a  recent  decision  of  the 
British  cabinet, '  vessels-of-war  could  not  enter  blockaded  ports,  and 
such  has  continued  to  be  the  practice  of  the  English.'  " 
Moore's  Digest,  vol.  7,  p.  852. 

In  a  letter  dated  May  2, 1861,  to  the  Prussian  minister,  Mr.  Seward, 
referring  to  the  blockade  of  the  Southern  ports,  said  that  "  armed 

iVol.  15,  British  State  Papers,  p.  1120. 
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vessels  of  neutral  states  will  have  the  right  to  enter  and  depart  from 
the  interdicted  ports." 

Moore's  Digest,  vol.  7,  p.  852. 

"  Eeferring,  on  October  4,  1861,  to  reports  that  foreign  vessels  of 
war,  which  had  entered  blockaded  Confederate  ports,  had  '  in  some 
instances  carried  passengers,  and.  in  others  private  correspondence,' 
Mr.  Seward,  in  order  to  prevent  future  misunderstanding,  notified  the 
members  of  the  diplomatic  corps  that  no  foreign  vessel  of  war  which 
might  enter  or  depart  from  a  blockaded  port  should  '  carry  any  per- 
son as  a  passenger,  or  any  correspondence  other  than  that  between 
the  government  of  the  country  to  which  the  vessel  may  belong  and 
the  diplomatic  and  consular  agents  of  such  country  at  the  ports 
adverted  to.'  Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  British  min. 
(circular) ,  Oct.  4, 1861,  Dip.  Cor.  1861, 152." 

Moore's  Digest,  vol.  7,  p.  852. 

"  In  1868,  Admiral  Davis,  commanding  the  South  Atlantic  Squad- 
ron, sent  the  U.  S.  S.  W(i8p  up  the  Parana,  with  a  view  to  bring  away 
the  American  minister,  Mr.  Washburn,  and  his  family  from  Para- 
guay. The  commander  of  the  allied  forces  of  Brazil  and  the  Argen- 
tine Eepublic  refused  to  permit  the  Wasp  to  pass  through  his  block- 
ade up  to  Asuncion,  in  consequence  of  which  the  Wasp  returned  to 
Montevideo  without  having  accomplished  the  object  of  her  voyage. 
Mr.  Seward  took  the  ground  that  the  United  States  had  '  a  lawfiil 
right  to  send  a  ship  of  war  up  the  Parana  to  Asuncion,  for  the  pur- 
pose of  receiving  the  United  States  minister  and  his  family,  and 
conveying  them  from  the  scene  of  siege  and  war  to  neutral  territory 
or  waters,'  and  that  the  refusal  of  the  commander  of  the  allied  forces 
to  permit  the  Wasp  to  pass  through  '  violates  becoming  comity  on  the 
part  of  Brazil  and  the  allies  towards  the  United  States,  and  is  in  con- 
travention of  the  law  of  nations.'  Before  this  instruction  was  re- 
ceived at  Eio  de  Janeiro,  the  difference  was  settled  by  the  action  of 
the  allies  in  agreeing  that  a  United  States  man-of-war  might  proceed 
to  Asuncion  for  Mr.  Washburn  and  his  family,  subject  to  such  trifling 
delay  as  might  arise  from  the  active  execution  of  military  opera- 
tions." 

Moore's  Digest,  vol.  7,  p.  854. 

" '  I  am  aware  of  no  instance  in  which  the  right  of  blockade  has 
been  invoked  for  the  purpose  of  preventing  the  Government  of  a  neu- 
tral and  friendly  state  from  communicating  with  its  diplomatic  agent 
accredited  to  the  government  of  the  blockaded  territory.  It  is  be- 
lieved that  safe  conducts  are  rarely,  if  ever,  refused  under  such  cir- 
cumstances, and  when  the  refusal  does  take  place  the  ag^ieved  party 
has  a  right  to  expect  sufficient  reasons  therefor.'  Mr.  Fish,  Sec.  of 
State,  to  Mr.  Kirk,  June  17,  1869,  MS.  Inst.  Arg.  Eep.  XV.  317. 

"  When  Mr.  Nelson,  American  minister  to  Spain,  arrived  at  Cadiz 
in  1823,  he  was  unable  to  enter  owinff  to  the  blockade  of  the  port  by 
a  French  squadron.    (Moore,  Int.  Arbitrations,  V.  4505-4506.) " 
Moore's  Digest,  vol.  7,  pp.  854,  855. 

On  the  outbreak  of  the  Spanish- American  War  in  1898,  "  the  Brit- 
ish Government  expressed  the  desire  to  send  a  vessel  of  war  to  Havana 
and  a  gunboat  to  visit  Santiago  de  Cuba,  the  proposed  visit  to  be 
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made  solely  for  the  purpose  of  riving  any  necessary  advice  or  as- 
sistance to  the  British  consular  officers,  and  not  to  be  prolonged  be- 
yond the  time  required  to  effect  that  object.  The  Secretary  of  the 
Navy^  in  compliance  with  this  request,  telegraphed  the  commander 
in  chief  of  the  United  States  naval  forces  on  the  Atlantic  station  to 
afford  facilities  as  far  as  po^ible  for  the  ships  in  qeustion.  Their 
names  were  subsequently  furnished  by  the  British  ambassador.  (For. 
Eel.  1898,  974-975.)" 

Moore's  Digest,  vol.  7,  p.  854. 

"  July  15,  1898,  the  Departnient  of  State  addressed  to  all  the  for- 
eign representatives  in  Washington  ^a  circular  in  relation  to  the 
entrance  of  neutral  men-of-war  into  blockaded  ports.  In  this  circu- 
lar it  was  stated  that  while  there  was  no  disposition  on  the  part  of  the 
Government '  to  restrict  the  courteous  permission  heretofore  accorded 
to  neutral  men-of-war  to  enter  blockaded  ports,  it  is  advisable  that 
all  risk  of  error  or  mischance  should  be  avoided  by  due  attention  to 
the  rules  prescribed  by  prudence  as  well  as  by  courtesy.  To  this  end^ 
a  neutral  man-of-war  desiring  to  enter  or  to  depart  from  a  block- 
aded port  should  communicate  with  the  senior  officer  of  the  blockad- 
ing force.'  As  to  the  port  of  Havana,  it  was  said  to  be  '  advisable 
that  neutral  men-of-war  *  *  *  should,  besides  observing  the 
above  suggestions,  approach  the  port  from  points  between  north 
by  west  and  north  by  east,  and  follow  the  same  general  course  in  de- 
parting,' for  the  reason  that,  as  the  commanding  officer  was  stationed 
north  of  Morro, '  such  a  course  would  enable  vessels  readily  to  com- 
municate with  him,  and  thus  not  only  attend  to  the  matter  of  proper 
naval  ceremonial,  but  also  to  avoid  the  danger  of  a  neutral  man-of- 
war  being  mistaken  for  an  enemy  in  the  dusk  or  in  thick  weather.' 

"  The  receipt  of  this  circular  was  acknowledged  by  the  different 
members  of  tne  diplomatic  corps,  and  in  no  inS;ance  was  objection 
then  or  subsequently  made  to  its  contents.  On  the  contrary,  the- 
German  Government  presented  certain  counter  suggestions,  of  a 
more  stringent  nature,  which  were  accepted  by  the  United  States  as 
embodying  an  arrangement  for  the  future.  The  rules  thus  agreed  on 
were  as  follows:  *  ^ 

"1.  That  the  consent  of  the  blockading  Government,  obtained 
through  the  usual  diplomatic  channels,  should,  unless  in  a  case  of 
exceptional  urgency,  be  a  prerequisite  to  the  entrance  of  a  neutral 
man-of-war  into  a  blockaded  port. 

"  2.  That  approach  to  the  blockaded  port  should  be  made  in  suclt 
manner  that  the  senior  officer  of  the  blockading  squadron  would  with, 
certainty  identify  the  neutral  vessel,  on  her  appearance  in  the 
blockaded  belt,  as  the  vessel  of  whose  coming  he  had  been  notified. 

"  3.  That  in  exceptional  cases,  such  as  prevented  the  obtaining  of 
previous  permission  through  the  usual  diplomatic  channels,  the  de- 
cision should  r^st  with  the  senior  officer  present  of  the  blockading 
squadron. 

"  4.  That  in  the  departure  from  a  blpckaded  port  no  special  formal- 
ities were  requisite  other  than  might  be  necessary  to  identify  the  de- 
parting neutral,  such  formalities  to  be  agreed  on  by  her  commander 
and  the  officer  in  command  of  the  blockade.  For.  Rel.  1898,  1159- 
1169." 

Moore's  Digest,  vol.  7,  p.  853. 
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In  circTunstances  of  distress^  acknowledged  by  an  officer  of 
the  blockading  force,  a  neutral  vessel  may  enter  a  place 
under  blockade  and  subsequently  leave  it,  provided  that 
she  has  neither  discharged  nor  shipped  any  cargo  there. — 

Article  19^  Declaration  of  London,^  1909. 

"  Distress  can  explain  the  entrance  of  a  neutral  vessel  into  a  block- 
aded place,  for  instance,  if  she  is  in  want  of  food  or  water,  or  needs 
immediate  repairs.  As  soon  as  her  distress  is  acknowledged  by  an 
authority  of  the  blockading,  force,  she  may  cross  the  line  of  blockade ; 
it  is  not  a  favor  which  she  has  to  ask  of  the  humanity  or  courtesy  of 
the  blockading  authority.  The  latter  may  deny  the  state  of  distress 
but  when  once  it  is  proved  to  exist,  the  consequence  follows  of  itself. 
The  vessel  which  has  thus  entere4  the  blockaded  port  will  not  be 
obliged  to  remain  there  for  the  whole  duration  of  the  blockade ;  she 
may  leave  as  soon  as  she  is  fit  to  do  so,  when  she  has  obtained  the 
food  or  water  which  she  needs,  or  when  she  has  been  repaired.  But 
the  leave  granted  to  her  must  not  be  made  an  excuse  for  commercial 
transactions ;  therefore  she  is  forbidden  to  discharge  or  ship  any 
cargo.  ; 

It  is  needless  to  say  that  a  blockading  squadron  which  insisted  on 
preventing  a  vessel  in  distress  from  passing,  might  do  so  if  she 
afforded  her  the  help  which  she  needed.^' 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"Article  40.  However  merchant  vessels  are  permitted  to  enter,  in 
case  of  stress  of  weather,  the  blockaded  port,  but  only  after  the  officer 
in  charge  of  the  blockade  has  ascertained  that  the  force  majeure  con- 
tinues." • 

Institute  (1882),  p.  53. 

A  blockaded  port  may  be  entered  on  account  of  "  a  physical  neces- 
sity, arising  from  the  immediate  need  of  water,  or  provisions,  or 
repairs,  produced  by  stress  of  weather,  which  leave  no  other  alterna- 
tive for  safety.  '  But  as,  in  order  to  cover  a  real  design  to  dispose 
of  a  cargo,'  s^ys  Mr.  Duer,  [Duer,  On  Insurance,  vol.  I,  pp.  678, 
679]  '  the  pretext  of  a  necessity  is  easily  framed,  the  excuse  is  neces- 
sarily liable  to  great  suspicion,  and,  in  all  cases,  as  justly  subject  to 
a  rigid  scrutiny.  Hence,  it  is  established  that  the  evidence  relied  on 
must  clearly  show  an  imperative  and  overruling  compulsion  to  enter 
the  particular  port  under  blockade.  It  is  not  enough  that  it  appears 
that  there  were  existing  and  8|,deiq[uate  causes  to  justify  the  ship  in 
de\dating  from  her  voyage,  to  an  mtermediate  p6rt  of  necessity.  It 
must  also  appear  that  she  could  not  have  proceeded,  without  hazard, 
to  any  other  port  than  that  blockaded,  and  that  in  no  other  port  to 
which  she  could  have  proceeded,  could  her  necessary  wants  have 
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been  supplied.     In  short,  the  necessity  that  alone  can  save  her,  when 
captured,  from  condemnation,  must  be  evident,  immediate,  pressing, 
and,  from  its  nature,  not  capable  of  removal  by  any  other  means 
than  by  the  course  she  had  adopted.' " 
HaUeck,  p.  559. 

"  If  a  vessel  is.  driven  into  a  blockaded  port  by  such  an  amount  of 
distress  from  weather  or  want  of  provisions  or  water  as  to  render 
entrance  an  unavoidable  necessity,  she  may  issue  again,  provided 
her  cargo  remains  intact.  And  a  shjip  which  has  been  allowed  by  a 
blockading  force  to  enter  within  its  sight,  is  justified  in  assuming  a 
like  permission  to  come  out;  but  the  privilege  is  not  extended  to 
cargo  taken  on  board  in  the  blockaded  port." 
HaU,  p.  737. 

"According  to  the  practice  which  has  hitherto  been  quite  general, 
whenever  a  vessel  either  by  need  of  repairs,  stress  of  weather,  want 
of  water  or  provisions,  or  upon  any  other  ground  was  absolutely 
obliged  to  enter  a  blockaded  port,  such  ingress  did  not  constitute  a 
breach  of  blockade.  On  the  other  hand,  according  to  the  British 
practice  at  any  rate,  ingress  did  not  cease  to  be  breach  of  blockade 
if  caused  by  intoxication  of  the  master,  ignorance  of  the  coast,  loss 
of  compass,  endeavour  to  get  a  pilot,  and  the  like,  or  an  attempt  to 
ascertain  whether  the  blockade  was  raised.    *     *    * 

"  It  has,  however,  to  be  kept  in  view  that  article  7,  firstly,  does  not 
define  the  term  circumstances  of  distress^  and,  secondly,  makes  it  a 
condition  that  the  circumstances  concerned  must  be  acknowledged 
by  an  officer  of  the  blockading  force.  Everything  is,  therefore, 
prima  facie  at  any  rate,  left  to  the  consideration  oi  the  respective 
officer.  A  vessel  in  distress  will  have  to  signal  to  the  man-of-war  of 
the  blockading  force  which  she  meets  within  the  area  of  operations 
that  she  intends  to  enter  the  blockaded  port,  and  the  commander  of 
the  man-of-war  will  have  to  convince  himself  that  circumstances  of 
distress  really  exist,  and  that  no  fraud  is  intended.  The  commander 
may  deny  the  condition  of  distre'ss,  and  then  the  vessel  may  not  pro- 
ceed, although  the  State  whose  flag  she  flies  may  ask  for  indemnities 
in  case  there  really  was  distress  and  the  vessel  was  lost  or  damaged 
by  not  being  allowed  to  enter  the  blockaded  port.  On  the  other 
hand,  when  once  the  commander  of  the  man-of-war  has  acknowl- 
edged that  the  respective  vessel  is  in  a  condition  of  distress,  it  is 
not  in  his  discretion,  but  he  is  in  duty  bound,  to  allow  her  to  enter 
the  blockaded  port."    *     *     * 

"  The  International  Prize  Court  will,  if  established,  have  to  de- 
velop a  more  detailed  practice  concerning  the  matter." 
Oppenheim,  vol.  2,  pp.  472,  473,  474. 

Art.  135,  Holland's  Naval  Prize  Law,  provides  that  "  the  only  ex- 
cuses which  justify  a  Breach  of  the  Blockade  are: 

"  1.  Absolute  necessity,  as  where  stress  of  weather  and  want  of 
provisions  compel  the  Vessel  to  put  into  port,  and  the  only  accessi- 
ble ports  are  those  under  Blockade.    *    *    *  " 

HoUand  cites  in  support  The  Hurtige  Hane,  2  C.  Rob.  124;  The  Fortuna, 
5  C.  Rob.  27 ;  The  Charlotta,  Edwards,  252. 
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Article  30  of  the  Japanese  Regulations  relating  to  Capture  at  Sea, 
1904,  provides  that  a  vessel  shall  be  exempt  from  capture : — 

''When,  on  account  of  *  *  *  lack  of  provisions  or  other  un- 
avoidable causes,  the  necessity  arises  for  a  ship  to  put  into  port,  and 
there  being  no  other  port  or  bay  at  which  she  can  call,  she  enters  the 
blockaded  area." 

"  63.  A  neutral  ship  in  distress  has  the  right,  after  communicating 
with  a  commander  of  the  blockading  force  to  enter  a  blockaded  port, 
and  later  to  leave  it,  upon  condition,  that  cargo  shall  be  neither  dis- 
charged, nor  taken  on  there.  The  blockadmg. force  can  instead, 
however,  itself  extend  the  assistance  of  which  the  ship  is  in  need." 
German  Prize  Rules,  1909. 

"  81.  A  neutral  vessel,  in  case  of  distress  vouched  for  by  an  author- 
ity of  the  blockading  forces,  may,  enter  the  blockaded  locality  and 
leave  later,  on  condition  of  not  having  left  nor  taken  any  cargo  there." 
French  Naval  Regulations,  1912. 

Article  7  of  the  Declaration  of  London,  1909,  substantially  appears 
as  Art.  88  of  the  Austro-Hungarian  Rules,  of  Maritime  and  Land 
Warfare,  1913. 

"During  the  blockade  of  Port  Royal  in  1861  a  Spanish  steam  ves- 
sel, with  the  permission  of  the  commander  of  the  blockading  squad- 
ron, put  into  that  port  in  distress,  and  was  there  seized  as  prize  of 
war,  and  used  by  the  Government  till  June,  1862,  when  she  was 
brought  to  New  York  and  condemned.  In  June  of  the  following 
year,  however,  the  Government  in  the  meantime  using  the  vessel,  a 
decree  of  restitution  was  ordered ;  but  the  vessel  never  was  restored. 
Subsequently  the  case  was  referred  to  a  commissioner  to  ascertain 
the  damages  for  the  seizure  and  detention,  and  final  judgment  was 
rendered  by  the  court  on  his  award.  This  judgment  was  reversed^ 
on  account  of  the  impropriety  of  on,e  of  tHe  items  included  in  the 
decree  of  the  district  court.  JBut  it  was  held  that  clearly  the  vessel 
was  not  lawful  prize  of  war  or  subject  to  capture,  and  that  her  own- 
ers were  entitled  to  fair  indemnity,  though  it  might  well  be  doubted 
whether  the  case  was  not  more  properly  a  subject  of  diplomatic  ad- 
justment than  of  determination  by  the  courts." 

Moore's*  Int.  Law  Digest,  vol.  7,  p.  832. 

The  Hurtage  Han^  (1709)  (2  C.  Rob.  124) ,  was  captured  for  breach 
of  the  blockade  of  Amsterdam  while  going  into  the  Texel.  The  ex- 
cuse of  dire  necessity  was  set  up.  Sir  William  Scott  said :  "  I  will 
not  say  that  cases  of  necessity  may  not  occur,  that  would  afford  a 
sufficient  justification  [to  enter  a  blockaded  port] ;  and  I  add,  that 
if  the  party  can  show  that  they  were  under  any  great  necessity,  and 
that,  for  four  or  five  days  before,  they  could  get  into  no  other  port 
but  the  Texel,  I  would  certainly  admit  such  an  excuse,  so  supported. 
But  if  they  cannot  do  this,  and  unless  it  is  proved,  that  in  coming  up 
the  channel  there  was  no  other  port,  either  English  or  French,  but 
the  interdicted  port  of  Amsterdam,  into  which  they  could  put,  I  shall 
reject  the  apology." 

*The  yuestra  Senora  de  Regla,  17  Wall.,  29. 
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On  further  proof  being  offered  the  owners  failed  to  show  the  com- 
pelling necessity  and  the  ship  was  condemned. 

In  the  case  of  the  Fortunas  (1803)  (5  C.  Rob.  27) ,  the  ship  was  cap- 
tured for  breach  of  blockade  of  the  Weser.  Her  excuse  was  that  she 
put  in  on  accoimt  of  lack  of  provisions  and  also  by  reason  of  strong 
adverse  winds.  In  respect  to  this  excuse  Sir  William  Scott  said: 
"  The  want  of  provisions  is  an  excuse  which  will  not  on  li^ht  grounds 
be  received :  because  an  excuse,  to  be  admissable,  must  show  an  im- 
perative* and  overruling  compulsion  to  enter  the  particular  port, 
under  blockade,  which  can  scarcely  be  said  in  any  instance  of  mere 
want  of  provisions".    It  may  induce  the  master  to  seek  a  neighboring 

Eort,  but  it  can  hardly  ever  force  a  person  to  resort  exclusively  to  the 
lockaded  port.  What  is  stated,  respecting  the  wind  is  of  a  different 
matter.  It  is  said,  'that  there  had  been  a  strong  westerly  wind 
blowing  for  nine  days  together,  which  prevented  the  master  from 
making  his  course  to  the  Eems.'  *  This  is  a  fact  that  may  admit  of 
specific  evidence,  and  therefore  I  shall  admit  affidavits  to  be  offered 
on  that  point."  On  further  evidence  being  produced,  the  ship  was 
restored 

In  the  case  of  the  Charlotte  (1810)  (Edw.  252),  Sir  William  Scott 
held  that  a  neutral  merchant  vessel  that  had  been  compelled  to  enter 
a  blockaded  port  on  account  of  stress  of  weather  and  that  had  been 
captured  on  her  way  out,  having  still  on  board  the  cargo  that  she 
carried  on  her  entry,  was  not  liable  to  condemnation  for  breach  of 
blockade. 

In  the  case  of  the  Forest  King  (1861)  (Blatch.  45,  596),  the  ves- 
sel was  captured  for  breach  of  blockade  of  Key  West.  The  conten- 
tention  was  made  that  the  vessel  had  gone  into  the  port  for  supplies 
or  stores,  at  the  suggestion  of  the  vessels  of  the  blockading  squadron. 
In  doing  this  the  court  held  that  there  was  no  evasion  or  the  block- 
ade. "  This  is  recognized  by  Lord  Stowell  as  a  fair  and  reasonable 
excuse  for  the  entering  of  a  blockaded  port  (The  Neptwnus^  2  Ch. 
Rob.,  110)  by  a  vessel  acting  in  good  faith  on  such  notice;  and  as  no 
claim  for  further  proof  has  been  made  to  the  court  to  correct  or  im- 
peach the  testimony  to  this  point,  I  shall  accept  the  statement  as 
true,  and  presume  that  the  schooner  was  taken  by  her  master  into 
Key  West  for  the  purpose  of  obtaining  supplies  necessary  to  the 
voyage.  Neither  he  nor  his  mate  seems  to  have  been  required,  on 
the  preparatory  examinations,  to  specify  the  wants  of  his  vessel  at 
Key  West,  or  whether  or  not  they  were  obtained  by  her.  I  must, 
on  the  case  as  it  stands,  regard  the  object  of  her  visiting  Key  West 
as  admitted  to  be  that  stated  by  the  witnesses  in  their  examination 
in  preparatorio.  The  visit  was  for  an  allowable  object,  and  the  do- 
ings of  the  master  do  not  therein  compromise  the  safety  of  the  vessel. 
The  extra  extent  of  the  voyage  to  be  performed  renders  probable  the 
assertion  that  the  vessel  required  further  stores,  and,  at  all  events, 
removes  the  suspicions  that  generally  apply  to  such  excuses.  (The 
FortmwL,  5  Ch.  Rob.,  27 ;  The  Hurtige  Hane,  2  Id.,  124.) " 

In  the  case  of  the  Argonaut  (1861)  (Blatch.  62),  a  neutral  vessel 
with  a  neutral  cargo  was  captured  off  a  blockaded  port  for  alleged 
breach  of  blockade.  Evidence  was  submitted  that  the  vessel  was  on 
a  lawful  voyage,  had  run  short  of  material  supplies,  had  deviated 
from  her  true  course  for  the  purpose  of  attempting  to  obtain  the 
needed  supplies  from  other  vessels. 
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In  this  situation  the  vessel  was  released,  the  court  saying :  "  I  per- 
oeive  no  reason  to  doubt,  on  all  the  facts  and  circumstances  in  proof, 
that  the  master  of  the  vessel  and  her  supercargo  acted  under  an 
honest  con,viction  that  the  necessities  of  the  vessel  required  she  should 
obtain  the  supplies  lost  to  her  in  order  to  continue  the  voyage  safely, 
liiid  were  governed  in  their  proceedings  by  that  motive,  and  not  by 
an  intent  to  violate  the  blockade  of  the  port  which  she  sought  to 
enter  and  near  which  she  was  seized.  Although  the  condition  of  the 
vessel  relieves  her  from  confiscation  because  of  the  effort  of  the 
master  to  enter  a  blockaded  port  for  the  purpose  of  relieving  her 
necessities,  yet  excuses  of  that  kind  are  looked  upon  with  marked  dis- 
trust by  prize  courts,  who  scan  them  cautiously.  Lord  Stowell  holds 
that  nothing  but  a  high  necesity  justifies  an  attempt  to  enter  a 
blockaded  port,  (The  Hurtige  Hane^  2  Ch.  Rob.,  124,)  and  that  slight 
and  plausible  excuses  will  not  be  listened  to,  (The  Fortuna^  5  Ch. 
Rob.,  28;)  and  the  want  of  provisions  is  referred  to  as  a  simulated 
reason  often  set  up  in  excuse  of  the  offence.  Still,  when  the  necessity 
is  actual  and  is  the  motive  which  governs  the  conduct  of  the  master, 
the  vessel  will  be  exonerated  from  the  severe  penalty  which  the  act 
of  breaking  a  blockade  incurs." 

In  the  case  of  the  Major  Barbov/r  (1862)  (Blatch.  167),  the  claim 
was  made  that  the  captured  vessel  entered  the  blockaded  harbor  on 
account  of  necessity  due  to  weather. 

The  court  held  that  the  evidence  submitted  was  not  sufficient  to 
justify  the  breach,  saying: 

"  The  question,  whether  the  vessel  was  off  her  due  course  when  ar- 
rested because  of  stress  of  weather,  or  other  necessity  compelling  or 
justifying  it,  or  whether  she  made  a  deviation  intentionally,  and  un- 
der circumstances  importing  culpability  on  her  part,  is  of  moment 
on  the  issue  between  the  parties.  The  master  and  mate  differ  broadly 
in  their  testimony  on  the  point,  and  they  speak  positively  upon  a 
personal  knowledge  of  the  facts  *  *  *  but  it  is  evident,  from  the 
lo^  and  the  testimony  of  the  mate,  that  the  storm  or  leaking  of  the 
ship  in  no  way  compelled  him  to  seek  shelter  in,  Caillou  bay.  The  gale 
had  ceased,  and  moderate  weather  had  prevailed  for  more  than  two 
days  prior  to  her  attempt  to  do  so ;  and  the  antecedents  of  the  vessel 
and  the  character  of  her  lading  supply  strong  suspicions  against 
the  integrity  of  her  movements.  There  is  more  weighing  against 
them  than  the  suspicions  ordinarily  recognized  in  prize  courts, 
as  violent  presumptions  affecting  the  innocency  of  a  bottom  un- 
questionably neutral  in  its  character,  which  claims  to  be  excused 
for  seeking  a  blockaded  port  for  necessary  repairs,  supplies,  or 
shelter.  An  act  done  clearly  from  necessity,  and  fairly  and  with  good 
faith,  in  entering  a  blockaded  port,  will  be  excused;  but  such  alle- 
gations are  regarded  with  distrust,  and  satisfactory  evidence  is  de- 
mianded  of  the  reality  and  urgency  of  the  necessity,  (The  Arthur^ 
Edw.,  202;  The  Fortuna,  5  Ch.  Rob.,  27;  The  Christiamherg,  6  Ch. 
Rob.,  376).  In  this  case,  the  evidence  shows  that  the  attempt  to  entei- 
the  blockaded  port  was  not  compelled  by  any  suffering  or  peril  of  the 
vessel  or  cargo.  It  was  made  in  calm  weather,  two  days  after  the 
cessation  of  any  dangerous  wind,  or  any  evidence,  from  the  pumps 
of  the  vessel,  or  otherwise,  that  she  had  sustained  any  positive  injury 
in  the  gale ;  and  the  peril  seems  to  have  been  unnoticed  and  unknown 
by  the  mate  and  seaman,  or  any  one  else  having  the  management 
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of  the  vessel.  The  alarms  of  the  two  passengers  rested  upon  no  facts, 
and  were  founded  on  their  ignorance  and  timidity  alone ;  and  the  tes- 
timony of  the  master,  as  to  the  state  of  the  vessel,  and  the  cause  of 
her  proximity  to  the  blockaded  coast,  affords  no  satisfactory  justifi- 
cation for  her  efforts  to  that  harbor." 

In  the  case  of  the  Albert  (1863)  (Blatch.  663),  a  neutral  vessel  on 
alleged  voyage  from  a  neutral  port  to  New  York,  was  captured  while 
off  her  regular  course  and  on  a  course  for  a  blockaded  port.  The  court 
said :  "  The  excuse  set  up  is,  that  the  vessel  encountered  great  stress  of 
weather  and  head  winds.  But  it  does  not  appear  that  she  was  in  any 
way  disabled  or  crippled,  or  that  .any  reason  existed  for  seeking  to 
enter  the  port  of  Charleston.  The  whole  of  the  proofs  satisfy  me 
that  the  excuse  set  up  is  without  any  meritorious  foundation,  and 
does  not  reasonably  explain  the  suspicious  position  of  the  vessel. 
She  had  been  previously  warned  not  to  enter  the  port,  as  it  was  in 
a  state  of  blockade,  and  the  warning  is  noted  on  her  papers.  The 
court  below  condemned  the  vessel  and  cargo.  I  think  that  the  decree 
was  right  and  should  be  affirmed." 

The  Cornelius  (1865)  (3  Wall.,  214)  was  a  vessel  owned  by  citi- 
zens of  the  United  States.  She  was  chartered  for  a  voyage  from 
New  York  to  Port  Eoyal,  S.  C,  which  place  was  at  the  time  open  to 
trade.  On  her  way  down  she  lingered  all  night  off  Bull's  Bay  from 
which  the  blockaded  port  of  Charleston  may  be  easily  reached.  After 
arriving  at  Port  Eoyal  she  remained  there  for  several  months  and 
then,  without  unloading  cargo,  cleared  for  New  York.  Her  departure 
was  timed  so  as  to  arrive  off  Bull's  Bay  at  night.  She  was  sighted 
off  this  place  by  one  of  the  blockading  fleet  and  fired  at.  Instead  of 
stopping  and  awaiting  the  approach  of  the  naval  vessel,  she  at- 
tempted to  escape.  Fmding  escape  was  impossible  she  ran  ashore. 
On  being  boarded,  her  master  claimed  she  was  in  a  leaky  condition 
and  had  to  be  beached  to  prevent  sinking. 

On  this  statement  of  facts  the  vessel  and  cargo  were  condemned  as 
good  prize,  the  court  saying :  "  Her  voyage  was  again  timed  so  as  to 
reach  the  entrance  to  Bull's  Bay  in  the  night,  but  owing  to  her  leak- 
ing condition  it  was  about  daylight  when  she  came  in  sight  of  the 
blockading  force.  About  that  time  she  passed  the  Restless^  was  fired 
at  from  that  vessel  several  times,  paid  no  attention  to  the  fire  except 
to  put  on  more  sail,  was  pursued  oy  the  boats  of  the  Restless^  and  was 
run  aground  and  captured  five  or  six  miles  inside  her  station.  The 
excuse  set  up  by  the  master  for  this  conduct,  is  his  desire  to  beach  his 
vessel  and  save  her  and  her  cargo,  because  she  was  in  a  sinking  con- 
dition. It  is  shown  by  the  testimony  of  th^  master  himself,  that  he 
had  her  bottom  examined,  and  knew  its  condition  before  he  left  Port 
Eoyal.  It  can  hardly  be  believed  from  his  own  statement  on  that 
subject,  that  he  intended  to  risk  her  for  the  full  voyage  to  New  York 
when  he  started.  Again,  his  obvious  duty,  and  his  safest  course  every 
way,  was  to  approach  the  Restless^  explain  his  condition,  and  ask 
for  assistance.  This  duty  he  avoided,  though  he  had  full  knowledge 
of  the  blockade,  and  when  admonished  by  the  shot  from  the  Restless^ 
he  made  every  effort  to  escape  by  crowding  sail  and  running  in 
toward  the  blockaded  port.  The  excuse  set  up  of  a  desire  to  save  his 
vessel  and  cargo  without  subjecting  her  to  salvage,  would  not  be  suf- 
ficient if  the  case  stood  alone  on  the  facts  connected  with  her  voyage 
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from  Port  Royal.  In  the  language  of  Sir  William  Scott,  in  The 
Charlotte  Christine^  (6  Rob.,  101),  although  'it  is  a  possible  thing 
that  his  intention  was  innocent,  the  court  is  under  the  necessity  of 
acting  on  the  (^resumption  which  arises  from  such  conduct,  and  of  in- 
ferring a  criminal  intention.'  But  when  these  are  considered  in  con- 
nection with  the  facts  already  stated,  tending  to  show  an  intention 
to  run  the  blockade  from  the  inception  of  the  adventure,  we  enter- 
tain no  reasonable  doubt  of  the  guilty  purpose  which  carried  her  into 
Bull's  Bay  at  the  time  of  capture.  Of  course  the  attempt  to  violate 
the  blockade  was  made  in  the  interest  of  the  cargo." 

In  the  Diana  (1868)  (7  Wall.  354) ,  the  court  said:  "It  is  undoubt- 
edly true  that  a  vessel  may  be  in  such  distress  as  to  justify  her  in 
attempting  to  enter  a  blockaded  port.  She  may  be  out  of  provisions 
or  water,  or  she  may  be  in  a  leaking  condition,  and  no  other  port  be 
of  easy  access.  The  case,  however,  must  be  one  of  absolute  and  un- 
controllable necessity;  and  this  must  be  established  beyond  reason- 
able doubt.  '  Nothing  less,'  says  Sir  William  Scott,  '  than  an  imcon- 
troUable  necessity,  which  admits  of  no  compromise,  and  cannot  be 
resisted,'  will  be  held  a  justification  of  the  offence.  Any  rule  less 
stringent  than  this  would  open  the  door  to  all  sorts  of  fraud.  At- 
tempted evasions  of  the  blockade  would  be  excused  upon  pretences 
of  distress  and  danger,  not  warranted  by  the  facts,  but  the  falsity 
of  which  it  would  be  difficult  to  expose." 


DECLARATION  AND  NOTIFICATION  OF  BLOCK.iDE  NECESSABT. 

A  {)lockade9  in  order  to  be  binding,  must  be  declared  in  ac- 
cordance with  Article  9,  and  notified  in  accordance  with 
Articles  11  and  16. — Article  5,  Declaration  of  London,  1909. 

"Independently  of  the  condition  prescribed  by  the  declaration  of 
Paris  that  it  must  be  effective,  a  blockade,  to  be  binding,  must  be 
declared  and  notified.  Article  8  confines  itself  to  laying  down  the 
principle  which  is  applied  by  the  following  articles. 

To  remove  all  possibility  of  misunderstanding  it  is  enough  to 
define  clearly  the  meaning  of  these  two  expressions,  which  will  fre- 
quently be  used.  The  declaration  of  blockade  is  the  act  of  the 
competent  authority  (a  government  or  commander  of  a  squadron) 
stating  that  a  blockade  is,  or  is  about  to  be,  established  under  condi- 
tions to  be  specified  (art.  9).  The  notification  is  the  fact  of  bring- 
ing the  declaration  of  blockade  to  the  knowledge  of  the  neutral 
powers  or  of  certain  authorities  (art.  11). 

These  two  things — declaration  and  notification — ^will  in  most  cases 
be  done  previously  to  the  enforcement  of  the  rules  of  blockade,  that 
is  to  say,  to  the  real  prohibition  of  passage.  Nevertheless,  as  we 
shall  see  later,  it  is  sometimes  possible  for  passage  to  be  forbidden 
by  the  very  fact  of  the  blockade  which  is  brought  to  the  knowledge 
oi  a  vessel  approaching  a  blockaded  port  by  means  of  a  notification 
which  is  special,  whereas  the  notification  which  has  just  been  defined, 
and  which  is  spoken  of  in  article  11,  is  of  a  general  character." 
General  report  of  drafting  committee  to  London  Naval  Conference. 

"  It  is  absolutely  necessary  that  the  neutral  should  have  had  due 
notice  of  the  blockade,  in  order  to  affect  him  with  the  penal  con- 
sequences of  a  violation  of  it.  This  information  may  be  communi- 
cated to  him  in  two  ways;  either  actually,  by  a  formal  notice  from 
the  blockading  power;  or  constructively,  by  notice  to  his  govern- 
ment, or  by  the  notoriety  of  the  fact.  It  is  immaterial  in  what  way 
the  neutral  comes  to  the  knowledge  of  the  blockade.  If  the  blockade 
actually  exists,  and  he  has  knowledge  of  it,  he  is  bound  not  to  violate 
it.  *  ,  *  *  The  question  of  notice  is  a  question  of  evidence,  to  be 
determined  by  the  facts  applicable  to  the  case.  The  notoriety  of  a 
blbockade  is  of  itself  sufficient  notice  of  it  to  vessels  lying  within  the 
blockaded  port.  In  the  case  of  the  Adelaide  [2  C.  Eob.  Ill],  it  was 
the  doctrine  of  the  English  admiralty,  that  a  notification  given  to  one 
state  must  be  presumed,  after  a  reasonable  time,  to  have  reached  the 
subjects  of  neighboring  states,  and  it  affects  them  with  the  knowledge 
of  the  fact,  on  just  grounds  of  evidence.  And  after  the  blockade  is 
once  established,  and  due  notice  received,  either  actually  or  con- 
structively, the  neutral  is  not  permitted  to  go  to  the  very  station  of 
the  blockading  force,  under  pretense  of  inquiring  whether  the  block- 
ade had  terminated,  because  this  would  lead  to  fraudulent  attempts 
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to  evade  it,  and  would  amount  in  practice  to  a  universal  license  to 
attempt  to  enter,  and  on  being  prevented,  to  claim  the  liberty  of  ffo- 
ing  elsewhere.  Some  relaxation  was  very  reasonably  given  to  this 
rule,  in  its  application  to  distant  voyages  from  America ;  and  ships 
mailing  for  Europe,  before  knowledge  of  the  blockade  reached  them, 
were  entitled  to  notice,  even  at  the  blockaded  port  If  they  sailed 
after  notice,  they  might  sail  on  a  contingent  destination  for  the 
Wockaded  port,  with  the  purpose  of  calling  for  information  at  some 
European  port,  and  be  allowed  the  benefit  of  such  a  contingent 
destination,  to  be  rendered  definite  by  the  information.  But  in  no 
case  is  the  information  as  to  the  existence  of  the  blockade  to  be 
sought  .at  the  mouth  of  the  port." 
Kent,  Vol.  I,  p.  153. 

"  The  breach  of  a  blockade  is  viewed,  in  all  cases,  as  a  criminal  act ; 
this  necessarily  implies  a  criminal  intent,  and  to  constitute  such  in- 
tent, a  knowledge  of  the  existence  of  the  blockade,  and  an  intention 
to  violate  it,  are  indispensable." 

Halleck,  p.  548. 

*'As  a  proclamation,  or  general  public  notification,  is  not  of  itself 
sufficient  to  constitute  a  legal  bloclkade,  so  neither  can  a  knowledge 
of  the  existence  of  such  a  blockade  be  imputed  to  the  party  merely 
in  consequence  of  such  a  proclamation  or  notification.  Not  only 
must  an  actual  blockade  exist,  but  a  knowledge  of  it  must  be  brought 
home  to  the  party,  in  order  to  show  that  it  has  been  violated." 

Wheaton,  p.  676. 

"As  a  blockade  arises  from  some  positive  act  and  not  from  a 
mere  intention,  as  it  is  a  temporary,  and,  it  may  be,  an  often-re- 
peated measure,  and  as  a  neutral  is,  in  general,  innocent  in  endeavor- 
ing to  enter  any  port  in  his  friend's  territory,  it  is  manifest  that 
in  order  to  become  guilty,  he  must  have  had  the  means  of  obtaining 
due  notice  of  the  new  state  of  things  which  a  blockade  has  occa- 
sioned." 

Woolsey,  p.  345. 

"As  a  blockade  is  not  a  necessarjr  consequence  of  a  state  of  war, 
but  has  to  be  specially  instituted,  it  would  evidently  be  impossible 
to  assume  that  a  neutral  possesses  any  knowledge  of  its  existence  until 
the  fact  of  its  establishment  has  been  in  some  manner  notified  or 
brought  home  to  him.  So  far  not  only  is  the  general  rule  as  a  matter 
of  fact  agreed  upon,  but  it  could  not  stand  omerwise.  But  opinions 
differ  widely  as  to  whether  it  is  sufficient  in  order  to  justify  the 
belligerent  in  seizing  the  property  of  the  neutral  that  the  knowledge 
of  the  latter  shall  be  proved,  or  whether  a  formal  notification  must 
be  served  upon  him. 

"According  to  the  view  which  finds  its  expression  in  English  and 
North  American  practice,  and  which  is  adopted  also  by  Prussia  and 
Denmark,  the  source  of  liability  to  seizure  is  knowledge  of  th€  fact 
that  a  blockade  has  been  established,  together  with  the  presumption 
that  an  existing  blockade  will  under  ordinary  circumstances  continue. 
A.  neutral  therefore  who  sails  for  a  port  with  full  knowledge  that  it 
is  blockaded  at  the  moment  when  his  voyage  is  commenced,  ought  to 
expect  that  it  will  be  in  the  same  state  when  he  arrives ;  and  anything 
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which  can  be  proved  to  affect  him  with  knowledge  at  the  former  time 
will  render  him  liable  to  the  penalties  imposed  for  violation  of  block- 
ade. 

"On  the  other  hand,  according  to  the  view  which  is  identified  with 
French  practice,  and  which  is  also  followed  by  Italy,  Spain,  and 
Sweden,  the  neutral  is  not  expected  to  shape  his  course  on  any  pre- 
sumption with  respect  to  the  continuance  or  cessation  of  a  blockade ; 
and  he  is  not  injuriously  affected  by  knowledge  acquired  at  any  time 
before  he  can  experimentally  test  its  existence  as  good  on  the  spot 
which  is  subjected  to  it. 

"  Hence,  although  it  has  lately  become  customary  for  the  French 
Government  at  the  commencement  of  a  blockade  to  notify  the  fact 
of  its  existence  to  foreign  governments  as  a  matter  of  courtesy,  their 
subjects  are  not  considered  to  be  affected  by  notice  through  them. 
Each  neutral  trader  approaching  the  forbidden  coast  is  individually 
warned  by  one  of  the  blockading  squadron,  a  vessel  not  engaged  in 
the  blockade  being  incompetent  to  affect  the  trader  with  notice,  the 
fact  of  warning  is  endorsed  on  the  ship's  papers,  with  mention  of  the 
date  and  place  of  notification,  and  it  is  only  for  subsequent  attempts 
to  enter  that  the  neutral  is  liable  to  seizure.  The  practice  was  con- 
sistently followed  by  France  in  blockading  Mexican  ports  in  1838, 
and  those  of  the  Argentine  Eepublic  in  the  same  year;  it  has  been 
equally  respected  during  her  recent  European  wars ;  and  stipulations 
in  accordance  with  it  are  found  in  many  modern  treaties  concluded  by 
her,  as  well  as  in  a  certain  number  of  conventions  between  other 
states.  It  is  also  adopted  by  several  modern  continental  writers; 
who  argue  that  to  sail  for  a  blockaded  place  in  the  hope  of  finding 
the  entry  freed  by  the  chances  of  war,  by  the  effects  of  weather,  or  by 
some  other  cause,  is  in  itself  an  innocent  act,  and  therefore  not  to  be 
punished  because  the  hope  fails  to  be  justified  by  the  circumstances 
existing  at  the  moment  of  arrival. 

"The  theory  accepted  in  England  and  the  United  States  is  the 
natural  parent  of  a  more  elastic  usage.  Notification  is  a  convenient 
mode  of  fixing  a  neutral  with  knowledge  of  the  existence  of  a  block- 
ade, but  it  is  not  the  necessary  condition  of  his  liability  to  seizure. 
In  strictness,  if  a  neutral  vessel  sails  with  the  destination  of  a  block- 
aded port  from  a  place  at  which  the  fact  of  blockade  is  so  notorious 
that  ignorance  of  its  existence  is  impossible,  confiscation  may  take 

Elace  upon  seizure  without  previous  warning.  But  in  practice  noti- 
cation  of  some  sort  is  always  given.  If  the  blockade  is  instituted 
under  the  direct  authority  of  the  government,  the  fact  of  its  com- 
mencement is  always  notified  to  foreign  states.  The  information 
thus  comunicated  affects  their  subjects,  who  must  be  supposed  to  be 
put  in  possession  of  the  knowledge  which  is  afforded  with  the  ex- 
press object  of  its  being  communicated  to  them.  *  *  *  And  a 
mitigation  of  the  strict  rule  is  introduced  when  a  vessel  sails  with  full 
knowledge  of  the  existence  of  a  blockade  -from  a  port  at  a  great  dis- 
tance from  the  closed  harbours.  The  presumption  in  favour  of  con- 
tinuance of  the  blockade  is  of  necessity  weakened  with  a  lapse  of  time 
sufficient  for  the  completion  of  a  long  voyage ;  and  it  was  held  during 
the  wars  at  the  beginning  of  the  century  that  a  vessel  coming  from 
America  into  European  waters  was  not  rendered  liable  to  capture  by 
mere  destination  to  a  blockaded  port.    Enquiry  as  to  the  continued 
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existence  or  suspension  of  the  blockade  was  under  these  conditions 
justifiable:  but  it  was  held  that  such  enquiry  ought  to  be  made,  not 
at  the  blockaded  port,  but  at  intermediate  places,  where  fraud  was  less 
likely  to  be  masked'under  enquiry,  than  at  the  mouth  of  the  blockaded 
harbour. 

"  The  practice  of  England  and  the  United  States  is  unquestionably 
better  suited  than  that  of  France  to  the  present  conditions  of  naviga- 
tion. The  electric  telegraph  and  newspapers  spread  authentic  news 
rapidly  and  universally;  steam  has  reduced  the  length  of  voyages 
and  rendered  their  duration  certain;  it  can  only  be  under  rare  cir- 
cumstances, against  the  effect  of  which  mitigations  such  as  those  in- 
troduced into  English  usage  may  easily  provide,  that  a  vessel  will 
arrive  innocently  before  a  blockaded  port.  If  capture  for  attempt 
to  break  a  blockade  is  to  be  permissible  at  all,  it  must  be  morally  per- 
missible to  capture  under  ordinary  circumstances  without  individual 
notice,  provided  diplomatic,  or  other  sufficient  general,  notice  has 
been  given ;  and  if  such  capture  is  morally  permissible,  it  is  certainly 
to  the  advantage  of  neutral  states  to  allow  it  to  take  place.  Bellig- 
erents will  not  quietly  suffer  the  results  of  commerce  prejudicial  to 
their  warlike  operations ;  and  unless  they  are  entrusted  with  weapons 
of  sufficient  strength  to  enable  them  to  deal  with  it  effectively,  they 
will  try,  with  more  or  less  success,  to  throw  responsibility  upon  the 
neutral  states,  to  the  confusion  of  legal  distinctions  which  it  is  highly 
convenient  to  the  latter  to  maintain,  and  to  the  vastly  increased 
danger  of  national  conflicts." 

HaU,  pp.  719-724. 

"The  Declaration  of  London  not  only  reenacted  the  rule  of  the 
Declaration  of  Paris  that  a  blockade  to  be  binding  must  be  effective, 
but  added  the  further  condition  that  it  must  be  declared  and  notified. 
Great  Britain  had  always  recognised  the  necessity  of  conveying  in 
some  way  to  all  concerned  information  of  the  existence  of  her  block- 
ades, and  had  in  most  cases  made  diplomatic  notification  of  them'. 
But  she  held  that  notoriety  was  equivalent  to  it,  and  regarded  an 
effective  blockade  without  notification  as  binding  on  neutrals,  pro- 
vided that  the  fact  of  its  existence  had  become  notorious  in  commer- 
cial circles.  This  doctrine  of  notoriety  did  not  find  much  favor  on 
the  continent  of  Europe,  and  was  in  truth  capable  of  undue  exten- 
sion. Communication  is  now  so  easy  that  we  may  welcome  as  im- 
provements the  new  conditions  of  effectiveness.  The  now  obligatory 
declaration  of  blockade  must  be  issued  either  by  a  belligerent  gov- 
emment  or  by  a  cominander  of  a  naval  force  acting  on  behalf  of  his 
state.  *  *  *  Declarations  of  blockade  are  not  valid  unless  they 
are  notified." 

Lawrence,  pp.  686-688. 

"A  declaration  of  blockade  being  '  a  high  act  of  sovereignty '  and 
having  far-reaching  consequences  upon  neutral  trade,  it  is  generally 
recognised  not  to  be  in  the  discretion  of  a  commander  of  a  naval  force 
to  establish  blockade  without  the  authority  of  his  Government.  Ar- 
ticle 9  of  the  Declaration  of  London  precisely  enacts  that '  a  Declara- 
tion of  blockade  is  made  by  the  blockading  Power  or  by  the  naval 
authorities  acting  in  its  name.'  The  authority  of  his  Government 
to  establish  a  blockade  can  be  granted  to  a  commander  of  a  naval 
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force  purposely  for  a  particular  blockade,  the  Government  ordering" 
the  commander  of  a  squadron  to  blockade  a  certain  port  or  coast. 
Or  a  Government  can  expressly  delegate  its  power  to  blockade  to  a 
commander  for  use  at  his  discretion.  And  if  operations  of  war  take 
place  at  great  distance  from  the  seat  of  Government  and  a  com- 
mander finds  it  necessary  to  establish  a  blockade,  the  latter  can  be- 
come valid  through  his  Government  giving  its  immediate  consent 
after  being  informed  of  the  act  of  the  commander.  And,  further,  the 
powers  vested  in  the  hands  of  the  supreme  commander  of  a  fleet  are 
supposed  to  include  the  authoritj^  to  establish  a  blockade  in  case  he 
finds  it  necessary,  provided  that  his  Government  acquiesces  as  soon  as 
it  is  informed  df  the  establishment  of  the  blockade. 

"A  blockade  is  not  in  being  ipso  facto  by  the  outbreak  of  war. 
And  even  the  actual  blocking  of  the  approach  to  an  enemy  coast  by 
belligerent  men-of-war  need  not  by  itself  mean  that  the  ingress  and 
egress  of  neutral  vessels  are  to  be  prohibited,  since  it  can  take  place 
for  the  purpose  of  preventing  the  egress  and  ingress  of  enemy  ves- 
sels only.  Continental  writers,  therefore,  have  always  considered 
notification  to  be  essential  for  the  establishment  of  a  blockade.  Eng- 
lish, American,  and  Japanese  writers,  however,  have  not  hitherto  held 
notification  to  be  essential,  although  they  considered  knowledge  ou 
the  part  of  a  neutral  vessel  of  an  existing  blockade  to  be  necessary 
for  her  condemnation  for  breach  of  blockade." 

Oppenheim,  vol.  2,  pp.  456,  457. 

"Art.  126.  A  Blockade  legally  commences  as  soon  as  it  is  effectual,, 
whether  Notification  has  been  made  or  not." 
Naval  Prize  Law,  Holland. 

"Art.  39.  The  notification  of  a  blockade  must  be  made  before  neu- 
tral vessels  can  be  seized  for  its  violation.    *    *    *  " 

United  States  Naval  Code,  1900. 

"57.  Upon  declaring  a  blockade,  the  naval  commji^nder  must  re- 
port as  soon  as  possible  to  his  superior  and  besides  directly  to  the 
Chief  of  the  Admiral  Staff  of  the  Navy.  He  must  take  all  possible 
steps  to  make  the  fact  of  blockade  known  generally  as  quickly  a» 
possible." 

German  Prize  Rules,  1909. 

"  59.  To  be  legally  binding,  the  blockade  must  be    *    *    *    de- 
clared and  made  known  in  the  manner  prescribed." 
German  Prize  Rules,  1909. 

"64.  The  declaration  and  publication  of  the  blockade  are  made 
according  to  65  to  71,  74,  and  75." 
German  Prize  Rules,  1909. 

"  67.  A  blockade,  to  be  binding,  should  be  declared  in  accordance 
with  paragraph  68  and  notified  in  accordance  with  paragraphs  69 

and  77." 

French  Naval  Regulations,  1912. 

Article  8  of  the  Declaration  of  London,  1909,  substantially  appears 
as  Art.  89  of  the  Austro-Hungarian  Kules  of  Maritime  and  Land 
Warfare,  1913. 
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"  On  April  10,  1825,  the  Mexican  minister  at  Washington  re- 
quested the  Department  of  State  to  give  notice  of  the  blockade  of  the 
castle  of  San  Juan  d'UUoa  by  the  Mexican  forces.  'He  was  in- 
formed that  such  a  notification  from  a  neutral  was  not  according 
to  the  usage  of  nations.  It  is  not  necessary  to  the  legality  of  a 
blockade  maintained  by  a  competent  force  and  otherwise  conform- 
ing to  the  law  of  nations  that  its  existence  should  be  promulgated 
bv  a  neutral.'  Mr.  Clay,  Sec.  of  State,  to  Mr.  Neale,  Oct.  25,  1825, 
21  MS.  Dom.  Let.  174." 

Moore's  Digest,  vol.  7,  p.  823. 

"  The  seizure  and  detention  of  American  vessels  with  their  crews: 
and  property  for  attempting  to  eliter  ports,  due  notice  of  the  block- 
ade of  which  has  not  been  given,  will  be  regarded  '  as  an  act  of  hos- 
tility and  wrong  for  which  the  prompt  release  of  the  vessels  and 
crews,  restitution  of  the  property,  and  other  suitable  redress  will  be 
insisted  upon.'  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Preston,  Haitian 
min.,  Oct,  29, 1888,  For.  Eel.  1888, 1.  990."  . 
Moore's  Digest,  vol.  7,  p.  825. 

"The  British  steamer  AdvZa  having  been  captured  on  June  29, 
1898,  by  a  United  States  cruiser,  on  a  charge  of  attempt  to  break  the 
blockade  of  Guantanamo,  Cuba,  it  appeared  that  no  blockade  was 
ever  proclaimed  of  that  place  by  the  Government  of  the  United 
States,  Guantanamo  being  east  of  the  line  established  by  the  Presi- 
dent's proclamation  of  the  27th  of  June.  But  it  also  appeared  that 
blockades  of  Santiago  and  Guantanamo  were  in  fact  established  by 
Admiral  Sampson  early  in  June,  and  were  maintained  till  some  daya 
after  the  capture  of  the  Adula;  and,  in  view  of  the  operations  then 
being  carried  on  for  the  purpose  of  destroying  or  capturing  the 
Spanish  fleet  and  reducing  Santiago,  the  court  thought  these  block- 
ades must  be  held  to  have  been  lawfully  instituted,  as  an  adjunct  to 
such  operations.  The  Adula^  176  U.  S.  351,  affirming  89  Fed.  Eep. 
351." 

Moore's  Digest,  vol.  7,  p.  784. 

"  Near  the  close  of  hostilities  between  the  United  States  and  Spain,^^ 

in  1898,  an  attempt  was  made  to  establish  a  de  facto  blockade  of  the 

port  of  Sagua  le  Grande,  on  the  north  side  of  Cuba,  beyond  the  limits 

of  the  blockade  proclaimed  by  the  Government  of  the  United  States, 

but  the  attempt  was  abandoned  under  orders  from  Washington,  and 

certain  vessels  which  had  been  seized,  ostensibly  in  connection  with 

it,  were  released.    The  French  steamer  Mcmatwia  was  supposed  to 

fall  within  this  category,  but  in  reality  she  appears  to  have  been 

seized,  not  for  any  breach  of  blockade,  but  on  suspicion  of  '  acting 

in  the  interest  of  the  enemy.'    August  10, 1898,  the  Navy  Department 

telegraphed  that  it  was  considered  best  for  a  few  days  not  to  extend 

the  blockade  beyond  what  had  been  proclaimed,  and  added : '  Beyond 

these  limits  be  very  <jareful  not  to  seize  vessels,  unless  Spanish  or 

carrying  contraband  of  war,  as  neutrals  have  a  right  to  trade  with 

ports  nSi  proclaimed  blockaded.' " 

Moore's  Digest,  vol.  7,  p.  784.    See  also  Naval  Operations  of  the  War  with 
Spain,  pp.  259,  280,  298. 


BLOCKADE  DECLARATION,  BT  WHOM  MADE  AND  WHAT  IT  CONTAINS. 

A  declaration  of  blockade  is  made  either  by  the  blockading 

Power  or  by  the  naval  authorities  acting  in  its  name. 
It  specifies — 

(1)  The  date  when  the  blockade  begins; 

(2)  The  geographical  limits  of  the  coastline  under  block- 

ade; 

(3)  The  period  within  which  neutral  vessels  may  come 

out. — Article  P,  Declaration  of  London,  1909, 

"  The  declaration  of  blockade  in  most  cases  emanates  from  the  bel- 
ligerent government  itself.  That  government  may  have  left  the 
commander  of  its  naval  forces  free  himself  to  declare  a  blockade 
according  to  the  circumstances.  There  will  not,  perhaps,  be  as  much 
reason  as  formerly  to  give  this  discretion,  because  oi  the  ease  and 
rapidity  of  communication.  This,  being  merely  an  internal  question, 
matters  little. 

"  The  declaration  of  blockade  must  specify  certain  points  which  it  is 
in  the  interest  of  neutrals  to  know,  in  order  to  be  aware  of  the  extent 
of  their  obligations.  The  moment  from  which  it  is  forbidden  to  com- 
municate with  the  blockaded  place  must  be  exactly  known.  It  is  im- 
portant, as  affecting  the  obligations  both  of  the  blockading  power  and 
of  neutrals,  that  there  should  be  no  uncertainty  as  to  the  places  really 
blockaded.  Finally,  the  custom  has  long  been  established  of  allowing 
neutral  vessels  which  are  in  the  blockaded  port  to  leave  it.  This  cus- 
tom is  here  confirmed,  in  the  sense  that  the  blockading  power  must 
allow  a  period  within  which  vessels  may  leave;  the  length  of  this 
period  is  not  fixed,  because  it  clearly  depends  on  very  varying  cir- 
cumstances, but  it  is  understood  that  the  period  should  be  reasonable." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"Article  36.  The  declaration  of  blockade  should  determine  not 
only  the  limits  of  the  blockade  by  latitude  and  longitude,  and  the 
exact  moment  when  the  blockade  will  begin,  but  also,  in  the  proper 
case,  the  period  which  may  be  allowed  merchant  vessels  to  unload, 
reload  and  leave  the  port  (Article  7).'^ 

Institute  (1882),  p.  52. 

"According  to  modem  usage,  a  blockade  does  not  rightfully  extend 
to  a  neutral  vessel  found  in  port  when  the  blockade  was  instituted, 
nor  prevent  her  coming  out  with  the  cargo  bona  fide  purchased,  and 
laden  on  board  before  the  commencement  of  the  blockade.  [The 
Betsey,  1  C.  Eob.  93 ;  The  Vrouw  Judith^  1  C.  Rob.  150 ;  The  Coniet^ 
Edw.  32;  Olivera  v.  Union  Ins.  Co.,  3  Wheat.  183.]  The  modem 
practice  does  not  require  that  the  place  should  be  invested  by  land,  as 

272 


LAWS  OF  MARITIME  WARFARE.  273 

well  as  by  sea,  in  order  to  constitute  a  legal  blockade;  and  if  a  place 
be  blockaded  by  sea  only,  it  is  no  violation  of  belligerent  rights  for 
the  neutral  to  carry  on  commerce  with  it  by  inland  communication." 
[The  Ocean,  3  C.  Rob.  297 ;  The  ^tert,  3  C.  Rob.  299,  note.] 

Keut,  Vol.  1,  p.  152. 

The  establishment  of  a  blockade  "  is  a  high  act  of  sovereignty  and 
must  proceed,  either  directly  from  the  government  of  the  state  or  from 
some  officer  to  whom  the  authority  has  been  expressly  or  impliedly 
delegated.  *  *  *  The  commander  of  a  fleet,  *  *  *  on  a  dis- 
tant station,  may  be  reasonably  presumed  to  carry  with  him  the 
authority  as  the  exigencies  of  the  service  on  which  he  is  employed, 
under  the  varying  circumstances  of  the  war,  would  often  seem  to 
require  its  exercise.  His  authority  in  such  cases,  is,  therefore,  im- 
plied from  the  nature  of  the  service.  But  where  the  station  of 
the  *  *  *  fleet  is  so  near  the  government  of  the  belligerent  state 
as  to  enable  the  commander  to  receive  direct  and  special  instructions, 
it  would  seem  that  the  necessity  of  presuming  power  in  the  officer 
does  not  exist,  and  it  has  been  suggested  by  some,  that  it  is  the  duty 
of  the  commander,  in  such  a  case,  if  his  authority  should  be  ques- 
tioned, to  justify  his  acts  by  express  proof  of  the  instructions  of  his 
government.  The  weight  of  authority,  however,  is  in  favor  of  the 
rule  that  a  neUtral  individual  is  never  at  liberty  to  impeach  the  regu- 
larity of  a  seige  or  blockade,  otherwise  valid,  by  questioning  the 
authority  of  the  officer  by  whom  it  was  established  or  is  enforced. 
The  officer  is  undoubtedly  answerable  to  his  own  government,  for 
any  irregular  or  unauthorized  acts,  but  so  long  as  they  are  acts  of 
legitimate  hostility,  it  is  not  open  to  a  neutral  state  or  its  subjects, 
under  any  circumstance,  to  dispute  their  validity.  The  orders  of  his 
government  are  known  only  to  that  government  and  the  officer,  and 
cannot  be  inquired  into  by  third  parties.  If  he  has  acted  without 
orders,  and  his  acts  are  subsequently  adopted  and  ratified,  such  rati- 
fication supplies  the  want  of  an  original  authority,  and  precludes  all 
further  inquiry.  But  if  the  act  is  disavowed  by  the  government  of  the 
belligerent  state,  or  if  it  can  be  proved  that  the  officer  exceeded  his 
actual  authority,  such  disavowal  or  excess  may  be  urged  as  a  valid  de- 
fense. Where  a  blockade  has  been  declared  by  the  government,  the 
commander  of  the  blockading  squadron  has  no  discretionary  power  to 
extend  its  limits ;  and  if  he  prohibits  neutral  ships  from  entering  ports 
not  embraced  in  the  terms  of  the  blockade  he  was  appointed  to 
enforce,  the  warning  is  illegal,  and  no  penalty  is  incurred  by  the 
neutral  master  by  whom  it  is  disregarded." 

«  4i  ♦  ♦  id  ♦  ♦ 

A  public  notification  "  is  usually  in  the  form  of  an  official  com- 
munication from  the  belligerent  to  the  authorities  of  neutral  states. 
It  may  be  a  notice  that  a  certain  port  will  be  blockaded  on  and  after 
a  certain  date,  or  that  it  is  the  intention  of  the  belligerent  to  proceed 
to  blockade  certain  ports  or  harbors.  The  latter  form  being  indefi- 
nite as  to  time  would  require  a  subsequent  notice  of  the  commence- 
ment or  time  of  the  actual  blockade.  Sometimes  several  notifications 
are  given,  such  as  a  notice  of  intention,  a  subsequent  notice  of  the 
sailing  of  the  naval  forces  for  the  purpose  of  carrying  that  intention 
into  execution,  and  finally  a  notice  of  the  actual  commencement  of 
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the  blockade.  The  two  former  are  given  as  a  matter  of  courtesy, 
for  the  information  of  neutrals.  The  French  have  held  that  a  gen- 
eral diplomatie  notice  is  not  sufficient  to  charge  parties  with  a 
knowledge  of  a  blockade,  but  there  must  be  an  actual  notice  by  the 
blockading  force.  This  doctrine  was  distinctly  announced  by  Count 
Mole  in  his  letter  of  October  20th,  1838,  to  the  French  minister  of 
marine,  in  relation  to  the  French  blockade  of  Vera  Cruz,  Mexico, 
and  is  strenously  advocated  by  Ortolan  and  other  French  writers 
on  international  law.  As  already  remarked,  British  writers  and 
British  courts  of  admiralty  regard  a  public  or  diplomatic  notice  of 
a  blockade,  as,  by  construction  of  law,  a  direct,  personal  notice,  to 
each  inhabitant  of  the  state  so  notified.     *     *     * 

"Instead  of  a  direct  official  notification  to  a  neutral  government 
of  the  establishment  of,  or  intention  to  institute,  a  blockade  of  a 
particular  port,  a  general  notice  to  that  effect  is  sometimes  given 
by  official  publication  in  the  newspapers.  By  this  means  informa- 
tion is  distributed  among  the  mercantile  community  more  generally 
and  expeditiously  than  through  the  ordinary  channels  of  official 
communication  with  the  neutral  government.  Thus,  where  the  vessel 
intercepted  is  destined  to  a  blockaded  port,  and  there  is  clear  and 
positive  proof  that  the  existence  of  the  blockade  was  generally 
known  at  her  port  of  departure  when  she  sailed,  neither  the  master 
nor  his  owners,  nor  the  shippers  of  the  goods,  will  be  permitted  to 
aver  their  personal  ignorance  of  that  which  it  is  scarcely  possible 
they  should  not  have  known,  or,  at  any  rate,  by  due  inquiry  might 
have  ascertained.  To  allow  proof  of  personal  ignorance  in  such  a 
case,  by  admitting  the  affidavits  of  the  master  or  his  crew,  would  be 
a  direct  invitation  to  perjury  and  fraud."    *     *     * 

The  notification  of  warning  of  blockade  "  to  be  binding  *  *  * 
must  be  clear,  and  not  so  ambiguous  or  insiduous  as  to  be  calculated  to 
mislead  the  neutral  master,  otherwise  it  is  illegal  and  void.  Where 
it  is  expressed  in  such  general  terms  as  to  embrace  other  ports  not 
blockaded,  it  is  not  even  valid  as  to  the  blockaded  port,  although 
included  in  the  general  language.  Where  the  notice  is  irregular  and 
insufficient,  no  penalty  is  incurred  by  its  contravention." 

Halleck,  pp.  536,  537,  549-552. 

• » 
Neutral  Rights  and  Duties  Respecting  Egress. 

"As  to  violating  a  blockade  by  coming  out  with  a  cargo,  the  time 
of  shipment  is  very  material,  for  although  it  might  be  hard  to  re- 
fuse a  neutral  liberty  to  retire  with  a  cargo  already  laden,  and  by 
that  act  already  become  neutral  property;  yet,  after  the  commence- 
ment of  a  blockade,  a  neutral  cannot  be  allowed  to  interpose  in  any 
way  to  assist  the  exportation  of  the  property  of  the  enemy.  After 
the  commencement  of  the  blockade,  a  neutral  is  no  longer  at  liberty 
to  make  any  purchase  in  that  port.  The  Betsey^  1  Bob.  93;  The 
Frederick  Molke^  id.  72 ;  The  Neptunus^  id.  170.  A  neutral  ship  de- 
f)arting  can  only  take  away  a  cargo  hond  -fide  purchased  and  de- 
livered before  the  commencement  of  the  blockade :  if  she  afterwards 
take  on  board  a  cargo,  it  is  a  violation  of  the  blockade.  The  Vrouvy 
Judith^  id.  1  Bob.  150;  The  Rolla^  6  Bob.  364.  Where  a  ship  was 
transferred  from  one  neutral  merchant  to  another  in  a  blockaded 
port,  and  sailed  out  in  ballast,  she  was  determined  not  to  have  vio- 
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lated  the  blockade.  The  Potsdam^  4  Eob.  89 ;  The  Jv/ffroww  Maria 
Schroeder^  id.  note  (a).  But  a  ship  which  had  been  purchased  by 
a  neutral  of  the  enemy  in  a  blockaded  port,  and  sailed  from  thence 
on  a  voyage  to  the  neutral  country,  was  held  liable  to  condemnation. 
The  General  Hamilton^  6  Bob.  61.  And  where  the  vessel  was  cap- 
tured on  a  voyage  to  the  blockaded  port,  in  ballast,  she  having  sailed 
for  the  purpose  of  bringing  away  goods  which  had  become  the 
property  of  neutral  merchants  before  the  date  of  the  blockade,  she 
was  held  liable  to  condemnation.  The  rule  of  blockade  permits  an 
egress  to  ships  innocently  in  the  port  before  the  restriction  was  im- 
posed, and  even  with  cargoes,  if  previously  laden;  but  in  the  case 
of  ingress^  there  is  not  the  same  reason  for  indulgence ;  there  can  be 
no  surprise  upon  the  parties,  and,  therefore,  nothing  short  of  a  phy- 
sical necessity  is  admitted  as  an  adequate  excuse  for  making  the  at- 
tempt of  entry.  The  CoTnet^  Edwards,  32.  A  marine  blockade  is  not 
violated  by  sending  goods  to  the  blockaded  port,  or  by  bringing 
them  from  the  same,  through  the  interior  canal  navigation  of  the 
country.  A  mere  maritime  blockade,  effected  bjr  a  force  operating 
only  at  sea,  can  have  no  operation  upon  the  interior  communications 
of  the  port.  The  Ocean,  3  Eob.  297;  The  Stert,  4  Rob.  65.  But 
goods  shipped  in  a  river,  having  been  previously  sent  in  lighters 
along  the  coast  from  the  blockaded  port,  and  under  charter-party 
with  the  ship  proceeding  also  from  tne  blockaded  port  in  ballast  to 
take  them  on  board,  were  held  liable  to  confiscation.  The  Maria,  6 
Eob.  201.  The  penalty  for  a  breach  of  blockade  is  remitted  by  the 
raising  of  the  blockade  between  the  time  of  sailing  from  the  port 
and  the  capture.  When  the  blockade  is  raised,  a  veil  is  thrown  over 
'».very  thing  that  has  been  done,  and  the  vessel  is  no  longer  taken  in 
delicto.  The  delictwrw  completed  at  one  period  is  by  subsequent 
events  entirely  done  away.  The  Lisette,  6  Eob.  387.  A  neutral  ship 
coming  out  of  a  blockaded  port  in  consequence  of  a  rumour  that 
hostilities  were  likely  to  take  place  between  the  enemy  and  the  country 
to  which  the  ship  belongs  is  not  liable  to  condemnation,  though  laden 
with  a  cargo,  where  the  regulations  of  the  enemy  would  not  permit 
a  departure  in  ballast.  The  Drie  Vrienden,  Dodson,  269.  But  the 
danger  of  seizure  and  confiscation  by  the  enemy,  must  be  immediate 
and  pressing.  The  mere  apprehension  of  possible  and  remote  ,dan- 
ger  will  not  justify  bringing  a  cargo  out  of  a  blockaded  port.  The 
Wowser  Hunat,  id.  270,  note/' 

Wheatons's  note  to  OUvera  r.  Union  Ins.  Co.  (1818),  3  Wheaton.  183,  196, 
198. 

The  establishment  of  a  blockade  is  "  so  high  an  exercise  of  sovereign 
power  that  it  can  only  be  effected  under  the  express  or  implied  orders 
of  the  government  of  a  country ;  and  the  general  instructions  given  to 
the  commander  of  a  belligerent  force  do  not  necessarily  imply  com- 
petent orders.  If  however  he  is  operating  at  a  considerable  distance 
from  home,  he  is  supposed  to  be  invested  with  such  portion  of  the 
sovereign  authority  as  may  be  required  for  the  exigencies  of  the  serv- 
ice ;  and  it  has  even  been  held  that  when  an  officer  not  possessed  of 
adequate  powers  had  tal^en  on  himself  to  commence  a  blockade,  cap- 
tures effected  under  it  might  be  made  retrospectively  valid  by  a  sub- 
sequent adoption  of  his  act  by  the  state.    The  principle  therefore  in 
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practice  goes  little  further  than  to  forbid  subordinate  officers  from 
creating  or  varying  a  blockade  at  their  will." 

Hall,  p.  725. 

"  It  is  generally  recognised  that  a  blockade  cannot  extend  beyond 
the  area  covered  by  the  operations  of  the  force  which  maintains  it. 
This  principle  was  laid  do^n  in  the  case  of  the  Stert  (4  C  Rob.  65). 
The  court  held  that  goods  coming  from  a  blockaded  port  by  means 
of  interior  canal  navigation  which  was  perfectly  open  were  free 
from  hostile  seizure." 
Lawrence,  p.  685. 

Days  of  Qraoe. 

The  third  paragraph  of  Article  9  "  is  important,  as  it  turns  what 
was  previously  custom  into  law.  Blockading  powers  have  been  wont 
to  allow  a  period  within  which  vessels  found  within  a  port  at  the 
commencement  of  the  blockade  might  leave  it,  the  length  of  time 
granted  varying  with  circumstances  and  the  will  of  the  blockading 
authorities.  In  future  they  must  make  the  grant,  though  their 
option  with  regard  to  its  extent  is  not  taken  away.  The  usual,  though 
by  no  means  invariable,  British  practice  is  to  give  fifteen  days, 
which  was  the  time  allowed  when  England  and  Germany  instituted 
a  joint  blockade  of  Venezuelan  ports  in  1902.  In  1898  the  United 
States  allowed  neutral  vessels  thirty  days  to  leave  the  blockaded 
Cuban  ports."    *    *    * 

Whetner  this  provision  "covers  cargo  also  is  doubtful.  Practice 
has  varied  from  exit  in  ballast  to  exit  fully  laden,  contraband  goods 
alone  being  forbidden.  In  the  Cuban  blocKade  of  1898  the  American 
courts  construed  the  grant  of  thirty  day's  grace  as  a  permission  to 
come  out  with  cargo  laden  within  that  j)eriod,  and  President  McKin- 
ley  confirmed  this  interpretation  in  his  Proclamation  of  June  27, 
1898,  extending  the  original  blockade  to  other  Spanish  ports.  The 
Declaration  of  London  imposes  on  belligerents  no  obligation  to  per- 
mit ingress  for  a  limited  period  after  the  commencement  of  a  block- 
ade; but  they  have  sometimes  granted  it  as  an  indulgence,  and  will 
in  all  probability  continue  to  do  so  in  hard  cases.  When  Great 
Britain  and  Germany  established  in  December,  1902,  a  joint  blockade 
of  part  of  the  Venezuelan  coast-line,  they  allowed  ingress  to  neutral 
vessels  which  had  sailed  for  the  closed  ports  before  the  notification 
of  the  blockade,  during  a  time  varying  with  the  distance  to  be 
traversed  and  the  character  of  the  vessel  as  a  steamer  or  a  sailing 
ship." 

Lawrence,  pp.  687  and  695. 

Days  of  Grace. 

"As  regards  ingress^  a  blockade  becomes  valid  the  moment  it  is  es- 
tablished; even  vessels  in  ballast  have  no  right  of  ingress.  As 
regards  egress^  it  has  always  been  usual  for  the  blockading  com- 
mander to  grant  a  certain  length  of  time  within  which  neutral  vessels 
might  leave  the  blockaded  ports  unhindered,  but  no  rule  existed 
respecting  the  length  of  such  time,  although  fifteen  days  were  fre- 
quently granted.  This  usage  of  granting  to  neutral  vessels  a  period 
within  which  they  may  leave  the  blockaded  port,  has  been  made  a 
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binding  rule  by  the  Declaration  of  London.  For,  since  article^ 
enacts  that  a  declaration  of  blockade  must  specify  the  period  within 
which  neutral  vessels  may  come  out,  it  implicitly  enacts  that  the 

{^ranting  of  such  a  period  is  compulsory,  although  it  may  only  be 
ong  enough  to  enable  neutral  vessels  to  make  their  way  out  as  quickly 
as  possible." 

Oppenheim,  vol.  2,  p.  459. 

"Although  a  blockade  may  be  established  on  his  own  authority  by 
the  belligerent  commander  on  the  spot,  he  more  usually  establishes 
it  on  the  instructions  of  his  government,  which  notifies  expressly 
to  neutral  powers,  as  well  as  announces  in  some  public  manner  at 
home,  the  blockades  which  it  directs,  or  which  it  adopts  on  informa- 
tion being  given  of  them  by  its  commanders.  The  notification  or 
announcement  is  not  sufficient  without  the  reality  of  the  blockade, 
but  it  is  important  on  the  question  of  the  knowledge  which  is  neces- 
sary for  culpability." 

AVestlake,  vol.  2,  pp.  268,  269. 

Days  of  Grace. 

"  In  all  recent  wars  a  time  has  been  fixed  by  the  blockading  gov- 
ernment within  which  neutral  vessels  may  leave  the  port  with  their 
cargoes,  and  even  after  that  time  they  may  leave  in  ballast  or  with 
cargoes  loaded  on  board  before  the  commencement  of  the  blockade."^ 
Westlake,  vol.  2,  p.  271. 

"Art.  122.  In  order  that  the  Notification  of  the  Blockade  may  be 
duly  made,  the  Commander  of  the  Squadron  should  draw  up  a  Decla- 
ration, specifying — 

"  1.  What  are  the  Ports  or  what  is  the  line  of  seaboard  under 
Blockade. 

"  2.  Upon  what  day  the  Blockade  was  instituted.     *     *     *  " 

Naval  Prize  Law,  Holland. 

"Art.  180.  A  Breach  of  the  Blockade  Outwards  is  committed  by 
any  Vessel  which,  whether  with  cargo  or  in  ballast,  passes,  or  attempts 
to  pass,  out  of  the  Blockaded  Port,  except 

"  1.  A  Vessel,  in  ballast,  which  was  in  the  Blockaded  Port  at  the 
time  when  the  Blockade  was  first  instituted.^ 

"  2.  A  Vessel,  in  ballast,  which  entered  during  the  Blockade,  pro- 
vided her  Master  was  ignorant  of  the  Blockade  or  had  received  ex- 
press permission  to  enter  from  the  Blockading  Squadron. 

"  3.  A  Vessel,  with  cargo,  provided  that  the  whole  was  put  on  board 
before  the  institution  of  the  Blockade ;  ^  and  if  the  whole  has  been 
put  on  board  before  the  institution  of  the  Blockade,  no  Breach  is 
committed  if  any  part  of  such  cargo,  for  the  purposes  of  navigation, 
be  afterwards  transferred  from  the  Vessel  into  lighters,  and  so  sent 
out  of  the  Blockaded  Port  for  re-shipment  in  the  same  Vessel.^ 

"  In  any  of  the  above  excepted  cases  the  Commander  should  per- 
mit the  V  essel  to  pass,  after  inscribing  on  her  Log,  and  also  upon 
the  Document  certifying  her  Nationality,  a  Memorandum  of  the 

'  ••  Fredvriclc  Molke,  1  C.  Rob.  86." 
» *'  Vrouiv  Judith,  1  C.  Rob.  150." 
8*'  Otto  and  Olaf,  Splnks,  257." 
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Visit  and  of  the  ground  on  which  she  was  considered  not  liable  to 
Detention." 

Naval  Prize  Law,  Holland. 

"Art.  39.  *     *    *    The  notification  of  blockade  should  declare, 
not  only  the  limits  of  the  blockade,  but  the  exact  time  of  its  com- 
mencement and  the  duration  of  time  allowed  a  vessel  to  dischargt, 
reload  cargo,  and  leave  port." 
United  States  Naval  Code,  1900. 

"Art.  43.  Neutral  vessels  found  in  port  at  the  time  of  the  estab- 
lishment of  a  blockade,  unless  otherwise  specially  ordered,  will  be 
allowed  thirty  days  from  the  establishment  of  the  blockade,  to  load 
their  cargoes  and  depart  from  such  port." 
United  States  Naval  Code,  1900. 

"Art.  22.  When  a  blockade  is  established,  the  commander  of  the 
blockading  fleet  or  warship  shall  issue  a  declaration  stating  the  area 
and  the  date  of  enforcement  of  the  blockade." 
Japanese  Regulations,  1904. 

"Art.  24.  When  the  commander  of  a  fleet,  or  warship,  issues  a  dec- 
laration of  blockade,  he  must  at  once  follow  the  procedure  mentioned 
under  the  following  headings : — 

"  1.  Report  the  declaration  of  blockade  to  the  Minister  of  Marine. 

"  2.  Transmit  the  declaration  of  blockade  to  the  Japanese  Minis- 
ters resident  in  the  foreign  countries  adjacent  to  the  blockaded  area, 
and  request  them  to  notify  the  Governments  concerned  and  the  va- 
rious Ministers  and  Consuls  resident  in  those  countries  of  the  fact 
that  a  blockade  ha&  been  established. 

"  3.  Conununicate  the  declaration  of  blockade  to  all  foreign  Con- 
suls resident  in  neutral  territories  adjacent  to  the  blockaded  area,  and 
take  all  necessary  steps  to  make  the  fact  of  the  blockade  generally 
known. 

"4.  Communicate,  as  far  as  is  possible  the  declaration  of  block- 
ade by  means  of  a  flag  of  truce  to  the  proper  authorities  and  to  the 
Consuls  of  neutral  Powers  within  the  area  of  blockade." 
Japanese  Regulations,  1904. 

Article  28  of  the  Japanese  Eegulations  relating  to  Capture  at  Sea, 
1904,  provides  for  exemption  from  capture  in  the  following  in- 
stances: 

"(3)  Wiien  a  ship  which  was  within  the  blockaded  area  at  the  time 
of  the  establishment  of  the  blockade  leaves  port  without  a  cargo. 

"  (4)  When  a  ship  which  had  taken  cargo  on  board  within  the 
blockaded  area  before  the  establishment  of  the  blockade  leaves  port." 

"  65.  The  blockade  declaration  is  issued  either  by  the  government 
of  the  blockading  power  or  by  the  naval  commander. 
"  It  must  contain : — 

(a)  the  day  of  beginning  of  the  blockade; 

(b)  the  exact  geographical  limits  of  the  blockaded  coast; 

(c)  the  period  of  time  which  will  be  allowed  the  neutral  ships,  and 
which  must  be  at  least  suiBcient,  for  them  to  leave  port." 

German  f  rize  Rules,  1909. 
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"  68.  If,  in  the  absence  of  a  declaration  of  blockade  made  bj^  the 
government  itself,  you  are  called  upon  to  establish  a  blockade  on 
your  own  initiative,  you  must  first  make  a  declaration  stating : 

1)  The  date  of  the  announcement  of  the  blockade; 

2)  The  geographical  limits  of  the  blockaded  coast  line  expressly 
given  in  latitude  and  longitude ; 

(3)  The  period  within  which  neutral  vessels  may  come  out." 
French  Naval  Regulations,  1912. 


Article  9  of  the  declaration  of  London,  1909,  substantially  appears 
as  Art.  90  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land 
Warfare,  1913. 

The  English  commander  in  establishing  the  blockade  of  Monte- 
video, allowed  neutral  vessels  seven  days  in  which  to  come  out.  The 
Botta  (1806)  6  C.  Eob.,  365. 

"  You  will  *  *  *  establish  and  maintain  the  blockade  of  such 
of  the  enemy's  ports  as  you  may  deem  proper  in  the  execution  of 
your  orders,  giving  to  neutral  vessels  in  such  ports  20  days  to 
leave.    *    *    * " 

Instructions,  Dec.  24,  1846,  from  the  United  States  Navy  Department  to^the 
Commanding  Officers  of  naval  vessels  in  the  Pacific.  Vol.  55,  British 
State  Papers,  p.  161. 

The  French  notification  of  the  blockade  of  the  coast  of  Prussia  in 
the  Franco-Prussian  war,  provided  "  that  friendly  or  neutral  vessels 
will  be  allowed  a  delay  of  10  days  to  complete  their  lading  and  to  quit 
the  blockaded  ports." 

British  State  Papers,  vol.  60,  p.  443. 

"  In  accordance  with  the  rule  adopted  by  the  United  States  in  the 

existing  war  with  Spain,  neutral  vessels  found  in  port  at  the  time  of 

the  establishment  of  a  blockade  will,  unless  otherwise  ordered  by  the 

United  States,  be  allowed  thirty  days  from  the  establishment  of  the 

blockade  to  load  their  cargoes  and  depart  from  such  port." 

Instructions  to  United  States  Blockading  Vessels,  Navy  Department  Gen- 
eral Orders,  No.  492,  June  20,  1898. 

"  In  proclaiming  on  Dec.  20, 1902,  a  blockade  of  the  ports  of  Puerto 
Cabello  and  Maracaibo,  becaiise  of  the  rejection  of  certain  demands 
by  the  Venezuelan  Government,  the  German  Government  allowed 
days  of  grace,  as  follows :  From  ports  in  the  West  Indies  or  on  the 
east  coast  of  the  American  continent,  10  days  for  steamers  and  20 
days  for  sailing  vessels;  from  all  other  points,  20  days  for  steamers 
and  40  days  for  sailing  vessels,  while  ships  lying  in  the  blockaded 
ports  were  allowed  15  days.  The  British  Government  on  the  same 
day  proclaimed  a  blockade  of  Laguayra,  Carenero,  Guanta,  Cumana, 
Carupano,  and  the  mouths  of  the  Orinoco,  with  similar  days  of 
grace." 

Moore's  Digest,  vol.  7,  pp.  851. 

The  Italian  notification  of  the  blockade  of  Venezuelan  ports,  dated 
December  19,  1902,  made  "an  allowance  of  the  following  days  of 
grace : — 
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"  1.  For  vessels  sailing  before  the  20th  December  from  West  Indian 
ports  and  from  ports  on  the  east  coast  of  the  continent  of  America, 
ten  days  for  steamers  and  twenty  days  for  sailing-vessels ; 

"  2.  From  all  other  ports,  twenty  days  for  steamers  and  forty  days 
for  sailing-vessels ; 

"  3.  For  vessels  lying  in  ports  now  declared  to  be  blockaded,  fifteen 
days. 

"  Vessels  which  attempt  to'  violate  the  blockade  will  render  them- 
selves liable  to  all  measures  authorized  by  the  law  of  nations  and  the 
respective  Treaties  between  His  Majesty  the  King  of  Italy  and  the 
different  neutral  Powers." 

British  State  Papers,  vol.  95,  p.  427. 

The  German  blockade  of  the  Venezuelan  ports,  dated  December  20, 
1902,  reads : 

"  The  blockade  takes  effect  on  the  20th  December,  1902. 

"  Ships  other  than  those  under  the  Venezuelan  flag,  which,  on  the 
before  the  date  of  this  Notification  from  West  Indian  or  East  Ameri- 
can ports,  receive,  in  the  case  of  sailing-ships,  twenty  days'  grace, 
and,  in  the  case  of  steamers,  ten  days. 

"  From  all  other  ports  sailing-ships  receive  forty  days'  grace,  and 
stejimers  twenty  days. 

"  Ships  other  than  those  under  the  Venezuelan  flag,  which  on  the 
day  of  this  Notification,  were  lying  in  the  blockaded  ports,  receive 
fifteen  days'  ^ace. 

"  Ships  which  attempt  to  break  the  blockade  will  be  liable  to  such 
measures  as  are  admissible  in  accordance  with  international  law  and 
the  Treaties  with  neutral  Powers." 

"  Beriin,  December  20,  1902." 

British  State  t'apers,  vol.  95,  p.  426. 

A  blockade  of  the  Venezuelan  ports  was  proclaimed  by  the  British 
government  on  December  20,  1902,  "  subject  to  an  allowance  of  the 
following  days  of  ^ace : — 

"  For  vessels  sailing  before  the  date  of  this  Notification  from  West 
Indian  ports  and  from  ports  on  the  east  coast  of  the  continent  of 
America,  ten  days  for  steamers  and  twenty  days  for  sailing-vessels ; 
from  all  other  ports,  twenty  days  for  steamers  and  forty  days  for 
sailing-vessels ;  for  vessels  lying  in  ports  now  declared  to  be  "block- 
aded, fifteen  days. 

"  Vessels  which  attempt  to  violate  the  blockade  will  render  them- 
selves liable  to  all  measures  authorized  by  the  law  of  nations  and  the 
respective  Treaties  between  His  Majesty  and  the  different  neutraL 
Powers." 

British  State  Papers,  vol.  95,  p.  425. 

The  following  excerpt  from  the  instructions,  dated  May  12,  1849, 
from  the  American  Secretary  of  State  to  the  Minister  to  Denmark 
is  quoted  in  Moore's  Digest,  vol.  7,  p.  791 : — 

"  It  will  be  your  duty,  however,  to  bear  in  mind  the  true  principles 
of  blockade  contended  for  and  insisted  upon  by  the  United  States. 
They  are  well  known  to  the  world.  We  deny  that  general  and  diplo- 
matic notifications  of  blockade  are  of  binding  force;  though  they  may 
be  regarded  as  friendly  notices.    Blockade  must  be  confined  to  par- 
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« 

ticular  and  specified  places,  with  a  sufficient  force  near  to  intercept 
the  entry  of  vessels,  and  no  vessel  is  subject  to  capture  without 
previous  notice  or  due  warning." 

At  the  time  of  the  blockade  of  the  Southern  ports  during  the  Civil 
War,  Mr.  Seward,  the  American  Secretary  of  State,  advised  the 
Prussian  minister,  "  that  merchant  vessels  in  port  at  the  time  when 
the  blockade  took  effect  will  be  allowed  a  reasonable  time  for  their 
departure."  He  likewise  advised  the  Eussian  minister  in  particular 
respect  to  two  Eussian  vessels  at  Savannah  that  "  fifteen  days  have 
been  specified  as  a  limit  for  neutrals  to  leave  the  ports  after  actual 
blockade  has  commenced,  with  or  without  cargo." 
Moore's  Digest,  vol.  7,  pp.  849,  850: 

"With  regard  to  applications  made  in  behalf  of  the  citizens  of 
foreign  countries  for  permission  to  export  from  the  Southern  States 
property  acquired  before  the  proclamation  of  blockade,  the  following 
lacts  appear:  May  10,  1861,  the  Austrian  minister  asked  permission, 
for  an  agent  of  his  Government  to  purchase  and  ship  tobacco  for 
the  Austrian  Government  monopoly;  this  request  was  declined  on 
May  13.  On  March  3  and  March  16,  1863,  similar  applications 
were  made  by  the  French  minister  in  behalf  of  French  firms  who 
were  purchasing  tobacco  to  fill  contracts  with  the  Government  mo- 
nopoly of  France;  these  applications  were  refused.  On  November 
10, 1863,  President  Lincoln  issued  an  executive  order  sanctioning  the 
exportation,  subject  to  certain  conditions,  of  tobacco  in  the  United 
States  belonging  to  the  Government  of  France,  of  Austria,  or  of 
any  other  state  with  which  the  United  States  was  then  at  peace^ 
such  tobacco  having  been  purchased  and  paid  for  by  such  govern- 
ment  prior  to  March  4,  1861;  and  an  informal  convention  was 
si^ed  by  the  Secretary  of  State  and  the  French  minister,  November 
23,  1863,  for  regulating  the  mode  of  carrying  out  the  executive 
order.  On  November  19,  1863,  the  Austrian  minister  was  furnished 
with  a  copy  of  the  order.  In  April,  1864,  the  French  legation 
applied  for  an  extension  of  the  time  prescribed  in  the  convention,^ 
which  was  five  months  from  the  date  thereof,  so  that  the  five 
months  might  run  from  the  date  of  a  second  executive  order  of 
March  7,  1864.  Mr.  Seward,  on  April  19,  expressed  regret  that  con- 
trolling circumstances  prevented  an  extenssion  of  time,  but  stated 
that  the  further  execution  of  the  convention  might  be  regarded  as. 
suspended,  only  to  be  resumed  when  the  reason  for  the  suspension 
should  cease.  General  Grant,  in  December,  1864,  suggested  serious 
objections  from  a  military  point  of  view,  and  the  matter  was  post- 
poned from  time  to  time,  and,  although  French  vessels  received  clear- 
ance papers  from  the  collector  of  customs  at  New  York  and  pro-^ 
ceeded  to  the  James  Eiver,  it  does  not  appear  from  any  records  in 
the  Department  of  State  that  they  ^cceeded  in  setting  out  any  of 
the  tobacco  before  the  blockade  was  raised.  Mr.  Fish,  Sec.  of  State,^ 
to  Mr.  Johnston,  U.  S.  Senate,  Feb.  27,  1872,  92  MS.  Dom.  Let.  587. 

"  See  also,  Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams,  min.  to 
England,  No.  799,  Jan.  4, 1864,  MS.  Inst.  Gr.  Br.  XIX.  122." 
Moore's  Digest,  vol.  7,  pp.  846,  847. 

"  Permission  was  also  granted,  on  the  request  of  the  proper  diplo- 
matic representatives,  for  the  British  steamer  Myrtledene  and  the  Nor- 
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wegian  steamer  Folsjo  to  reenter  the  port  of  Cardenas,  both  vessels 
appearing  to  have  left  that  port  on  notification  of  the  institution  of 
tne  blockade.  In  each  case  it  was  stated  that  the  steamer  was  not  only 
notified  of  the  blockade,"  but  was  also  ordered  to  go  away.  The  allega- 
tion that  the  vessels  were  ordered  away  was  afterwards  denied  in  the 
case  of  at  least  one  of  them;  but,  without  regard  to  this  question, 
there  seemed  to  be  an  obvious  implication  that  when  notice  of  the 
blockade  was  given  they  were  not  informed  of  the  provision  in  the 
President's  proclamation  allowing  to  neutrals  vessels  lying  in  any 
of  the  blockaded  ports  thirty  days'  grace,  and  that,  if  they  were  not 
expressly  ordered  away,  they  at  any  rate  construed  thef  notice  as  an 
order  to  depart.  The  Fohjo  had  actually  taken  on  board  a  part  of 
her  cargo,  and  in  each  case  the  cargo  which  was  abandoned  appeared 
to  be  the  property  of  citizens  of  the  United  States.  Under  these 
circumstances  instructions  were  given  to  allow  the  vessels  in  question 
to  reenter  the  port  and  take  on  board,  with  all  possible  expedition, 
the  cargoes  of  sugar  which  they  had  abandoned,  it  being  understood 
that  the  permission  was  granted  subject  to  the  exigencies  of  any 
active  military  operations;  that  both  vessels  were  strictly  to  observe 
the  duties  of  neutrality,  and  particularly  that  neither  of  them  was 
to  carry  more  men  or  provisions  than  were  necessary  for  the  voyage. 
"  Subsequently,  on  the  representation  of  the  minister  of  Sweden 
and  Norway  that  the  Folsjo^  after  lying  for  some  days  at  Key  West, 
had  proceeded  to  New  York,  and  that  in  consequence  of  the  delay  she 
was  required  under  a  previous  charter  party  to  proceed  to  Europe, 
the  Norwegian  steamer  Vto  was  allowed  to  take  her  place,  with  the 
additional  condition  that  before  proceeding  to  Cardenas  she  was  to 
call  at  Key  West  and  obtain  from  the  commandant  of  the  United 
States  naval  station  a  formal  letter  of  permission.  Mr.  Day,  Sec.  of 
State,  to  Mr.  Grip,  May  11, 1898,  MS.  Notes  to  Swedish  Leg.  VIII. 
88;  Mr.  Moore,  Assist.  Sec.  of  State,  to  Sec.  of  Navy,  May  11,  1898, 
228  MS.  Dom.  Let.  404." 

Moore's  Digest,  vol.  7,  p.  848. 

"  The  first  hostile  act  of  the  United  States,  on  the  outbreak  of  the 
war  with  Spain  in  1898,  was  the  blockade,  under  a  proclamation  of 
the  President  of  April  22,  1898,  of  the  ports  of  the  north  coast  of 
Cuba  from  Cardenas  to  Bahia  Honda,  inclusive,  and  of  the  port  of 
Cienfuegos  on  the  south  coast.  On  June  27,  a  governmental  blockade 
was  proclaimed  of  all  ports  on  the  south  coast  of  the  island  from  Cape 
Frances  to  Cape  Cruz,  inclusive,  and  of  the  port  of  San  Juan,  Porto 
Rico.  Various  blockades  de  facto  were  also  maintained.  The  object 
of  a  blockade  being  to  cut  off  all  intercourse  between  the  inhabitants 
of  the  blockaded  place  and  the  world  outside,  it  is  a  general  rule  that 
while  a  period  is  allowed — ^usually  of.  fifteen  days— during  which 
vessels  may  depart  either  in  ballast  or  with  cargo  bought  and  shipped 
before  the  commencement  of  the  blockade,  no  cargo  is  permitted  to  be 
shipped  after  the  blockade  is  instituted.  In  the  first  proclamation  of 
blockade  by  the  United  States,  which  was  issued  April  22,  a  period  of 
thirty  days  was  allowed  for  the  departure  of  neutral  vessels  from  the 
blockaded  ports,  but  nothing  was  said  as  to  the  cargo.  The  natural 
inference  would  therefore  have  been  that  no  cargo  could  be  taken 
on  board  after  the  blockade  was  instituted.  But  in  applying  the 
proclamation  to  the  cases  that  arose  under  it,  the  United  States  con- 
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strued  it  as  permitting  the  taking  of  cargo  during  the  thirty  days, 
and  when  the  next  proclamation  was  issued,  the  point  was  expressly 
covered  by  a  clause  in  which  it  wa;s  stated  that  neutral  vessels  lying 
in  any  of  the  ports  to  which  the  blockade  was  then  evtended  would  be 
allowed  '  thirty  days  to  issue  therefrom  with  cargo.'  The  sam^  rules 
were  applied  in  the  case  of  tlie  de  facto  blockades  established  by 
Admiral  Dewey  in  the  Philippines.  These  and  other  features  of  the 
law  of  blockade  were  included  in  General  Orders,  No.  492,  entitled 
*  Instructions  to  blockading  vessels  and  cruisers,'  which  were  issued 
by  the  Navy  Department,  with  the  cooperation  of  the  Department 
of  State,  on  June  20,  1898,  for  the  information  and  guidance  of  the 
naval  service."  ^ 

Moore's  Digest,  vol.  7,  pp.  850,  851. 

In  the  Vrou  Judith  (1799)  (1  C.  Eob.  150),  Sir  William  Scott  said 
that  the  utmost  that  can  be  allowed  a  neutral  vessel  in  a  blockaded 
port  "is,  that  having  already  taken  on  board  a  cargo  before  the 
blockade  begins,  she  may  be  at  liberty  to  retire  with  it.  But  it  must 
be  considered  a  rule  which  this  court  means  to  apply,  that  a  neutral 
ship  departing,  can  only  take  away  a  cargo  bona  fde^  purchased  and 
delivered,  before  the  commencement  of  the  blockade.  If  she  after- 
wards takes  on  board  a  cargo,  it  is  a  fraudulent  act,  and  a  violation 
of  the  blockade." 

In  the  case  of  the  Rolla  (1807)  (6  C.  Rob.  364) ,  the  court  considered 
the  question  of  the  power  of  the  commander  of  a  fleet  to  establish  a 
))lockade  and  also  the  question  of  the  legality  of  such  a  blockade  that 
was  established  without  orders  from  the  government. 
•  In  regard  to  the  first  question.  Sir  William  Scott  said : — "  On  the 
former  hearing  it  was  contended  that  the  power  of  imposing  a 
blockade  is  altogether  an  act  of  sovereignty  which  cannot  be  assumed 
or  exercised  by  a  commander,  without  special  authority.  ^  But  the 
court  then  expressed  its  opinion  that  this  was  a  position  not  maintain- 
able to  that  extent;  because  a  commander  going  out  to  a  distant  station 
may  reasonably  be  supposed  to  carry  with  him  such  a  portion  of  sov- 
ereign authority,  delegated  to  him,  as  may  be  necessary  to  provide  for 
the  exigencies  of  the  service  on  which  he  is  employed.  On  stations 
in  Europe,  where  government  is  almost  at  hand  to  superintend  and 
direct  the  course  of  operations,  under  which  it  may  be  expedient  that 
particular  hostilities  should  be  carried  on,  it  may  be  different.  But 
in  distant  parts  of  the  world  it  cannot  be  disputed,  I  conceive,  that 
a  commander  must  be  held  to  carry  with  him  sufficient  authority  to 
act.  as  well  against  the  commerce  of  the  enemy,  as  against  the  enemy 
himself,  for  the  more  immediate  purpose  of  reduction." 

In  regard  to  the  second  question,  the  learned  judge  said  that  "  how- 
ever irregularly  "  the  commander  "  may  have  acted  towards  his  own 
government  the  subsequent  conduct  of  the  government  in  adopting 
that  enterprise,  by  directing  a  further  extension  of  that  conquest,  will 
have  the  effect  of  legitimatizing  the  acts  done  by  him,  so  far  at  least 
as  the  subjects  of  other  countries  are  concerned.  The  government  has 
not  disclaimed  the  acquisitions  as  obtained  wrongfully;  on  the  con- 
trary they  have  recognized  his  acts  by  seizing  Maldonado,  and  by  re- 
taining the  footing  which  had  been  acquired  for  them  in  that  country, 
thereby  expressing  their  recognition  of  the  seizure,  as  a  seizure  made 
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by  the  forces  of  this  country  validly  applied.  I  am  therefore  of 
opinion,  that  the  blockade  is  not  to  be  impeached  on  the  ground  of 
want  of  regular  authority." 

In  the  case  of  the  Gerasimo  (1857)  (11  Moore  P.  C.  88,  Scott,  811, 
816) ,  it  was  said  that,  "  by  the  rules  of  law,  when  a  ship  has  entered  a 
blockaded  port  before  the  blockade,  slie  is  entitled  to  come  out  again ; 
and  if  she  has  a  cargo  taken  on  board  before  notice  of  the  blockade, 
she  is  entitled  to  bring  it  out." 
The  Hiawatha  (1861)  (Blatch.  19)  : 

The  Court  said :  "  The  act  of  egress  is  as  culpable  as  the  act  of  in- 
gress, when  done  in  fraud  of  the  blockade.  (The  Frederick  Molke^  1 
Ch.  Rob.,  86:  the  Vrouio  Judith,  Id.,  151;  The  Neptunus^  Id.,  171.) 
Chanceller  Kent  approves  the  doctrine  of  Sir  William  Scott  in  these 
cases,  and  confirms  the  reason  of  it,  because,  he  says,  the  object  of  the 
blockade  is  not  merely  to  prevent  the  importation  of  supplies,  but  to 
prevent  export  as  well  as  import,  and  to  cut  off  all  communication  of 
commerce  with  the  blockaded  port.  (1  Kent's  Comm.,  146.)  On  no- 
tice that  the  port  of  Bichmond  was  under  blockade,  the  Hiawatha^ 
being  a  neutral  vessel,  had  a  right  to  withdraw,  with  all  the  cargo 
then  honestly  laden  on  board,  but  she  could  not  have  a  right  to  add  to 
her  cargo  after  notification  or  knowledge  of  the  blockade.  The  Brit- 
ish authorities  are  strict  to  this  point,  and  the  American  decisions  ac- 
cord with  them,  that  the  privilege  of  the  neutral  vessel  to  leave  a  port 
blockaded  after  her  entry  is  limited  to  the  vessel  itself,  and  her  cargo 
hona  -fide  purchased  and  laden  on  board  before  the  commencement  of 
the  blockade.  (1  Kent's  Comm.,  146;  The  Cornet^  Edwards,  32; 
Olivia  V.  The  Union  Ins.  Co.,  3  Wheat.,  194.)" 

The  Prize  Cases  (1862)  (2  Black.  635).  The  facts  were  as  follows:* 
On  the  establishment  of  the  blockade  of  the  Southern  coast  at  the 
beginning  of  the  Civil  War,  it  was  announced  that  fifteen  days  after 
the  blockade  became  effectual  as  to  any  part  of  the  coast  would  be 
allowed  for  neutral  vessels  to  leave  port.  The  blockade  of  the  James 
river  was  effectual  on  April  30, 1861.  The  fifteen  day  period  expired 
on  May  15.  At  the  time  of  the  establishment  of  this  blockade  the 
neutral-owned  Hiawatha  was  at  Richmond  loading  cargo.  She  did 
not  sail  until  May  18,  claiming  that  she  had  been  unable  to  get  a  tug^ 
sooner.    She  was  captured  in  Hampton  Eoads  on  May  20. 

The  Supreme  Court  held  her  a  good  prize  saying :  "  The  proclama- 
tion  allowed  fifteen  days — not  fifteen  days,  aiid  until  a  steam-tuff 
could  he  procured.  The  difficulty  of  procuring  a  tug  was  one  of  the 
accidents  which  must  have  been  foreseen  and  should  have  been  pro- 
vided for.  Those  concerned,  notwithstanding  the  warnings  they  re- 
ceived, in  their  eagerness  to  realize  the  profits  of  a  full  cargo,  took 
the  hazards  of  the  adventure  and  must  now  bear  the  consequences. 
If  she  could  overstay  the  time  limited  for  a  short  period  she  could 
for  a  long  one.  Whatever  the  excess  of  time,  the  principle  involved 
is  the  same." 

In  the  case  of  the  Adula  (1900)  (176  U.  S.  361,  Scott,  826),  the 
Supreme  Court  of  the  United  States  considered  the  question  of  the 
legality  of  a  blockade  established  by  a  naval  officer  of  Guantanama 
Bay.  The  Court  said :  "  Xo  blockade  of  Guantanamo  was  ever  pro- 
claimed by  the  President.  A  proclamation  had  been  issued  June  27^ 
establishing  a  blockade  of  all  ports  on  the  southern  coast  of  Cuba  be- 
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tween  Cape  Frances  on  the  west  and  Cape  Cruz  on  the  east,  but  as 
both  Santiago  and  Guantanamo  are  to  the  eastward  of  Cape  Cruz, 
^hey  were  not  included.  It  appears,  however,  that  blockades  of  San- 
tiago and  Guantanamo  were  established  in  the  early  part  of  June  by 
order  of  Admiral  Sampson,  commander  of  the  naval  forces  then  in- 
vesting the  ports  on  the  southern  coast  of  Cuba,  and  were  maintained 
as  actual  and  effective  blockades  until  after  the  capture  of  the 
Advla.    ♦     ♦     ♦ 

"A  de  facto  blockade  was  also  recognized  as  legal  by  this  court  in 
the  case  of  The  Circassian,  2  Wall.  135,  150,  in  which  the  question 
arose  as  to  the  blockade  of  New  Orleans  during  the  civil  war.    In 
delivering  the  opinion  of  the  court,  the  chief  justice  observed :  '  There 
is  a  dstinction  between  simple  and  public  blockades  which  supports 
this  conclusion.    A  simple  blockade  may  be  established  by  a  naval 
officer,  acting  upon  his  own  discretion  or  imder  direction  of  superiors, 
without  governmental  notification;  while  a  public  blockade  is  not 
only  established  in  fact,  but  is  notified,  by  the  government  directing  it, 
to  other  governments.    In  the  case  of  a  simple  blockade,  the  captors 
are  bound  to  prove  its  existence  at  the  time  of  capture;  while  in  the 
case  of  a  public  blockade,  the  claimants  are  held  to  proof  of  discon- 
tinuance in  order  to  protect  themselves  from  the  penalties  of  at- 
tempted violation.'    A  like  ruling  was  made  by  Sir  William  Scott  in 
the  case  of  The  Rolla^  6  C.  Rob.  364,  which  was  the  case  of  an  Ameri- 
can ship  and  cargo,  proceeded  against  for  the  breach  of  a  blockade 
at  Montevideo,  imposed  by  the  British  commander.    It  was  argued, 
apparently  upon  the  authority  of  The  H enrich  and  Maria^  1  C.  Rob. 
123,  that  the  power  of  imposing  a  blockade  is  altogether  an  act  of 
sovereignty  which  cannot  be  assumed  or  exercised  by  a  commander 
without  special  authority.    But  says  the  learned  judge :  *  The  court 
then  expressed  its  opinion  that  this  was  a  position  not  maintainable 
to  that  extent;  because  a  commander  going  out  to  a  distant  station 
may  reasonably  be  supposed  to  carry  with  him  such  a  portion  of 
sovereign  authority,  delegated  to  him,  as  may  be  necessary  to  provide 
for  the  exigencies  of  the  seriice  upon  which  he  is  employed.     On 
stations  in  Europe,  where  government  is  almost  at  hand  to  super- 
intend and  direct  the  course  of  operations,  under  which  it  may  be 
expedient  that  particular  hostilities  should  be  carried  on,  it  may  be 
different.     But  in  distant  ports  of  the  world  it  cannot  be  disputed,  I 
conceive,  that  a  commander  must  be  held  to  carry  with  him  sufficient 
authority  to  act,  as  well  against  the  commerce  of  the  enemy,  as 
against  the  enemy  himself,  for  the  immediate  purpose  of  deduction.' 
See  also  The  Johanna  Maria^  Deane  en  Blockades,  86. 

"  In  view  of  the  operations  then  being  carried  on  for  the  purpose 
of  destroying  or  capturing  the  Spanish  fleet  and  reducing  Santiago, 
we  think  it  was  competent  for  Admiral  Sampson  to  establish  a 
blockade  there  and  at  Guantanamo  as  an  adjunct  to  such  operations. 
Indeed,  it  would  seem  to  have  been  a  necessity  that  restrictions  should 
be  placed  upon  the  power  of  neutrals  to  carry  supplies  and  intelli- 
gence to  the  enemy  as  they  would  be  quite  sure  to  do  if  their  ships 
were  given  free  ingress  and  egress  from  these  harbors.  While  there 
could  be  no  objections  to  vessels  carrying  provisions  to  the  starving 
insurgents,  if  their  destination  could  be  made  certain,  the  probabili- 
ties were  that  such  piovisions  carried  to  a  beleagured  port,  would  be 
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immediately  seized  by  the  enemy  and  used  for  the  sustenance  of  its 
soldiers.  The  exigency  was  one  which  rendered  it  entirely  prudent 
for  the  commander  of  the  fleet  to  act,  without  awaiting  instructions 
from  Washington.    ♦     *     ♦ 

"Granting  the  existence  of  a  lawful  and  sufficient  blockade  at 
Guantanamo,  its  legal  effect  was  a  closing  of  the  port,  and  an  inter- 
diction of  the  entrance  of  all  vessels  of  whatever  nationality  or  busi- 
ness. It  is  well  described  by  Sir  William  Scott  in  The  Vrouw 
Judith^  1  C.  Rob.  126,  128,  'as  a  sort  of  circumvallation  round  a 
place,  by  which  all  foreign  connection  and  correspondence  is,  as  far 
as  human  force  can  effect  it,  to  be  entirely  cut  off.  It  is  intended  to 
suspend  the  entire  commerce  of  that  place,  and  a  neutral  is  no  more 
at  liberty  to  assist  the  traffic  of  exportation  than  of  importation. 
The  utmost  that  can  be  allowed  to  a  neutral  vessel  is,  that  having 
already  taken  on  board  a  cargo  before  the  blockade  begins,  she  may 
be  at  liberty  to  retire  with  it.  But  it  must  be  considered  as  a  rule 
which  this  court  means  to  apply,  that  a  neutral  ship  departing  can 
only  take  away  a  cargo  bona  -fide  purchased  and  delivered,  before  the 
commencement  of  the  blockade.  If  she  afterwards  takes  on  board  a 
cargo  it  is  a  fraudulent  act  and  a  violation  of  the  blockade.'  It  is 
also  said  by  Phillimore,  3  Int.  Law,  383,  that '  the  object  of  a  block- 
ade is  to  prevent  exports  as  well  as  imports,  and  to  cut  off  all  com- 
munication of  commerce  with  the  blockaded  place.' " 


BLOCKADE  BECLABATION  TOID  AND  NEW  BECLABATION  NECESSARY,  UNLESS  BLOCKADE 

OPERATIONS  TALLY  WITH  STATEMENTS  OF  DECLABATION. 

If  the  operations  of  the  blockading  power^  or  of  the  naval 
authorities  acting  in  its  name^  do  not  tally  with  the  partic- 
ulars^ which^  in  accordance  with  article  9  (1)  and  (2)^ 
must  be  inserted  in  the  declaration  of  blockade^  the  declara- 
tion is  void^  and  a  new  declaration  is  necessary  in  order  to 
make  the  blockade  operative. — Article  10^  Declaration  of  Lon- 
don, 1909. 

"  The  object  of  this  article  is  to  insure  the  observance  of  article  9. 
Supposing  the  declaration  of  blockade  contains  statements  which  do 
not  tally  with  the  actual  facts ;  it  states  that  the  blockade  began,  or 
will  begin,  on  such  a  day,  whereas,  in  fact,  it  only  began  several  days 
later.  Its  geographical  limits  are  inaccurately  given ;  they  are  wider 
than  those  within  which  the  t)lockading  forces  are  operating.  What 
shall  be  the  sanction?  The  nullity  of  the  declaration  of  blockade, 
which  prevents  it  from  being  operative.  If  then,  in  such  a  case,  a 
neutral  vessel  is  captured  for  breach  of  blockade,  she  can  refer  to  the 
nullity  of  the  declaration  of  blockade  as  a  plea  for  the  nullity  of  the 
capture ;  if  her  plea  is  rejected  by  the  national  tribunal,  she  can  appeal 
to  the  international  court. 

"To  avoid  misunderstandings,  the  significance  of  this  provision  must 
be  noticed.  The  declaration  states  that  the  blockade  begins  on  the 
1st  of  February;  it  really  only  begins  on  the  8th.  It  is  needless  to 
say  that  the  declaration  had  no  effect  from  the  1st  to  the  8th,  because 
at  that  time  there  was  no  blockade  at  all;  the  declaration  states  a 
fact,  but  does  not  take  the  place  of  one.  The  rule  goes  further :  The 
declaration  shall  not  even  be  operative  from  the  8th  onward;  it  is 
definitely  void,  and  another  must  be  made. 

"  There  is  no  question  here  of  cases  where  article  9  is  disregarded  by 
neglect  to  allow  neutral  vessels  in  the  blockaded  port  time  to  leave  it. 
The  sanction  could  not  be  the  same.  There  is  no  reason  to  annul  the 
declaration  as  regards  neutral  vessels  wishing  to  enter  the  blockaded 
port.  A  special  sanction  is  needed  in  that  case,  and  it  is  provided  by 
article  16,  paragraph  2." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"The  notice  of  a  blockade  must  not  be  more  extensive  than  the 
blockade  itself." 

Kent,  vol.  1,  p.  153,  note. 

"Where  an  enemy's  port  was  declared  in  a  state  of  blockade  by 
notification,  and  at  the  same  time  when  the  notification  was  issued 
news  arrived  that  the  blockading  squadron  had  been  driven  off  by  a 
superior  force  of  the  enemy,  the  blockade  was  held  by  the  Prize 
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Courts  to  be  null  and  defective  from  the  beginning,  in  the  main  cir- 
cumstance that  is  essentially  necessary  to  give  it  legal  operation;  anci 
that  it  would  be  unjust  to  hold  neutral  vessels  to  the  observance  of  a 
notification,  accompanied  by  a  circumstance  that  defeated  its  effect. 
This  case  was,  therefore,  considered  as  independent  of  the  presump- 
tion arising  from  notificatipn  in  other  instances;  the  notification  be- 
ing defeated,  it  must  have  been  shown  that  the  actual  blockade  was 
again  resumed,  and  the  vessel  would  have  been  entitled  to  a  warning, 
if  any  such  blockade  had  existed  when  she  arrived  off  the  port.  The 
mere  act  of  sailing  for  the  port,  under  the  dubious  state  of  the  actual 
blockade  at  the  time,  was  deemed  insufficient  to  fix  upon  the  vessel 
the  penalty  for  breaking  the  blockade." 

Wheaton,  p.  679. 

Dana  says  that  it  was  held  in  the  Franeiska  (10  Moore's  P.  C.  59) 
that :  "  If  an  official  notification  is  relied  upon,  it  must  not  be  larger 
than  the  fact.  A  notice  that  several  neighboring  ports  are  under 
blockade,  when,  in  fact,  some  of  them  are  not,  is  an  invalid  notice. 
It  does  not  give  the  neutral  the  choice  of  ports,  which  a  notice  accord- 
ing to  the  facts  should  have  given  him ;  and  such  notice  is  not  good 
as  to  ports  actually  blockaded,  and  will  not  affect  the  neutral  with 
the  knowledge  as  to  those  ports." 

Wheaton,  Dana's  Kote,  235,  p.  682. 

"Accuracy  and  precision  in  declarations  of  blockade  are  of  im- 
mense importance.  Neutrals  have  every  right  to  know  the  exact 
extent  of  their  liabilities.  It  is,  therefore,  provided  that  if  the  par- 
ticulars as  to  the  date  of  commencement  and  geographical  limits  do 
not  tally  with  the  facts  of  the  blockade,  the  declaration  is  null  and 
void.  Consequently  the  blockade  is  inoperative,  and  a  new  and  accu- 
rate declaration  is  necessary.  Meanwhile  captures  made  for  breach 
of  blockade  are  illegal,  and  the  vessels  must  be  released." 
Lawrence,  pp.  687,  688. 

"The  notification  or  announcement  of  a  blockade,  whether  by  a 
government  or  by  a  commander  on  the  spot,  must  not  embrace  a 
larger  extent  of  coast  than  is  really  blockaded,  since  otherwise,  by  its 
deterrent  effect  on  the  sailings  of  neutrals,  it  would  gain  some  of  the 
advantage  of  blockade  where  the  reality  which  is  the  only  justifica- 
tion of  that  advantage  was  wanting.  Such  an  excess  in  the  notifica- 
tion would  vitiate  the  blockade  even  of  those  parts  of  the  coast  on 
which  it  was  really  established.  In  the  American  civil  war  President 
Lincoln's  proclamation  notified  the  intention  to  blockade  the  whole 
Confederate  coast,  and  the  actual  blockade  was  announced  by  the  dif- 
ferent commanders  as  different  parts  of  that  coast  were  considered 
by  them  to  be  really  blockaded.  Each  neutral  vessel  attempting  in- 
gress was  therefore  entitled  to  receive  and  received  a  warning,  as  in 
the  case  of  a  blockade  by  a  commander  which  no  government  notifica- 
tion had  introduced ;  only  this  ceased  when  the  blockade  had  become 
notorious  at  the  ports  from  which  the  blockade-runners  sailed,  as 
though  the  fact  and  its  notoriety  related  to  the  proclamation.  Some 
of  the  announcenuents  by  the  commanders  were  more  extensive  than 
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they  had  forces  to  support,  and  the  mixed  commission  under  the 
treaty  of  Washington  awarded  damages  to  the  Monmouth  for  being 
warned  off  the  whole  coast." 
AVestlake,  vol.  2,  p.  270. 

"Art.  121.  Any  notification  which  declares  under  blockade  a  larger 
extent  of  coast  than  is  actually  blockaded,^  or  that  a  blockade  is 
about  to  be  instituted,  is  null  and  void." 
Naval  Prize  Law,  Holland. 

"  66.  When  the  blockade  was  begun  later,  or  has  less  wide  extent 
than  is  stated  in  the  blockade  declaration,  the  declaration  is  void  and 
therewith  the  whole  blockade  legally  not  binding.  In  such  case  the 
issue  of  a  new  declaration  is  necessary,  in  order  to  make  the  blockade 
legally  effective  at  least  for  the  future. 

"  If  the  blockade  began  earlier  or  extended  wider  than  stated  in 
the  blockade  declaration,  the  blockade  is  legally  binding  only  from 
the  time  and  for  the  coastal  extent  which  were  indicated  in  the  block- 
ade  declaration." 

German  Prize  Rules,  1909. 

Article  10  of  declaration  of  London,  1909,  substantially  appears  as 
Art.  91  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1913. 

In  the  case  of  the  Henrick  and  Maria  (1799)  (1  C.  Rob.  146),  a 
Danish  vessel  was  captured  for  breach  of  blockade  while  on  a  voyage 
from  Norway  to  Amsterdam.  On  being  stopped  the  following  notice 
was  written  on  the  ships  papers:  "This  ship  was  boarded  and 
warned  not  to  proceed  to  any  Dutch  port."  The  master  testified 
"  that  the  ship  was  arrested,  because  he  said  he  must  proceed  accord- 
ing to  the  bill  of  lading." 

Sir  William  Scott  said:  "The  notice  is,  I  think,  in  point  of 
authority,  illegal.  At  the  time  when  it  was  given,  there  was  no 
blockade  which  extended  to  all  Dutch  ports.  A  declaration  of  block- 
ade is  a  high  act  of  sovereignty,  and  a  commander  of  a  king's  ship  is 
not  to  extend  it. 

"  The  notice  is,  also,  I  think,  as  illegal  in  effect  as  in  authority. 
It  cannot  be  said  that  such  a  notice,  though  bad  for  other  ports,  is 
good  for  Amsterdam.  It  takes  from  the  neut;ral  all  power  of  elec- 
tion, as  to  what  other  ijort  of  Holland  he  should  go,  when  he  found 
the  port  of  his  destination  under  blockade.  A  commander  of  a;  ship 
must  not  reduce  a  neutral  to  this  kind  of  distress.  And  I  am  of 
opinion,  that  if  the  neutral  had  contravened  the  notice,  he  would  not 
have  been  subject  to  condemnation.  ' 

"  But  that  he  did  so,  rests  only  on  verbal  answers  and  conversation. 
I  adhere  to  what  I  said  before,  that  an  obstinate  adherence  to  a  first 
intention  would  subject  a  ship  to  the  penalty,  and  the  owners  must 
bear  the  consequences  of  the  obstinacy  of  their  master.  But  I  think 
the  conversation  of  this  man  was  not  an  expression  of  final  intention ; 
but  that  of  a  man  deliberating  under  difficulties,  in  which  he  was 
unfairly  placed.    The  captain  of  the  king's  ship  asked  the  master, 

"^Henriclc  and  Maria,  1  C  Rob.,  146.     Franciska,  Spinks,  299. 
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if  he  knew  that  Holland  was  blockaded,  and  he  answered  '  that  he 
did  not.'  This  (question  agrees  with  the  written  notice,  and  shows 
how  strange  a  misapprehension  the  commander  had  entertained,  of 
the  nature  of  the  blodiade  which  he  was  employed  to  form. 

"  The  master  said,  '  he  could  not  answer  it  to  his  owners  to  go  to 
any  place  but  Holland.'  The  commander  does  not  point  out  to  him 
any  ports  of  Holland  to  which  he  might  go,  but  teUs  him  he  might 
fo  to  Bremen,  Hamburgh,  or  England,  and  adds, '  as  you  must  go  to 
Tolland,  you  are  my  prize.'  I  think  the  notice  was  erroneous  and 
besides  not  broken ;  and,  therefore,  I  restore  this  ship." 

In  the  Franciska  (1855)  (10  Moore  P.  C.  37,  Scott  804),  it  was  said 
that  "  the  notice  of  the  blockade  must  not  be  more  extensive  than  the 
blockade  itself.  A  belligerent  cannot  be  allowed  to  proclaim  that 
he  has  instituted  a  blockade  of  several  ports  of  the  enemy,  when  in 
truth  he  has  only  blockaded  one;  such  a  course  would  introduce  all 
the  evils  of  what  is  termed  a  paper  blockade,  and  would  be  attended 
with  the  grossest  injustice  to  the  commerce  of  neutrals.  Accord- 
inffly,  a  neutral  is  at  liberty  to  disregard  such  a  notice,  and  is  not 
liable  to  the  penalties  attending  a  breach  of  blockade,  for  afterwards 
attempting  to  enter  the  port  which  really  is  blockaded. 

"  This  was  distinctly  laid  down  by  Lord  Stowell  in  the  case  of  The 
Henrick  and  Maria^  1  Rob.  148,  where  an  officer  of  the  blockading 
squadron  had  informed  a  neutral  that  all  the  Dutch  ports  were  in  a 
state  of  blockade,  whereas  the  blockade  was  confined  to  Amsterdam. 
The  ship  was  afterwards  captured  for  an  alleged  attempt  to  enter 
Amsterdam,  and  Lord  Stowell,  in  decreeing  restitution,  observed: 
'  The  notice  is^  I  think,  in  point  of  authority,  illegal ;  at  the  time 
when  it  was  given  there  was  no  blockade  which  extended  to  all  the 
Dutch  ports.  A  declaration  of  blockade  is  a  high  act  of  sovereignty ; 
and  a  commander  of  a  King's  ship  is  not  to  extend  it.  The  notice 
is,  also,  I  thinkj  as  illegal  in  effect  as  in  authority ;  it  cannot  be  said 
that  such  a  notice,  though  bad  for  other  ports,  is  good  for  Amster- 
dam. It  takes  from  the  neutral  all  power  of  election  as  to  what 
other  port  of  Holland  he  should  go,  when  he  found  the  port  of  his 
destination  under  blockade.  A  commander  of  a  ship  must  not  reduce 
a  neutral  to  this  kind  of  distress;  and  I  am  of  opinion,  that  if  the 
neutral  had  contravened  the  notice,  he  would  not  have  been  subject 
to  condemnation.' 

"  The  authority  of  this  case  is  fully  recognized  by  Dr.  Lushington 
in  the  present  case,  who  observes  that  such  an  administration  of  law 
in  protecting  the  party  misled,  was  most  just." 


BLOCKADE  DECLABATIOX,  HOW  NOTIFIED. 

A  declaration  of  blockade  is  notified — 

(1)  To  neutral  powers,  by  the  blockading  power  by  means 

of  a  communication  addressed  to  the  Qovernments  direct, 
or  to  their  representatives  accredited  to  it. 

(2)  To  the  local  authorities,  by  the  oflBlcer  commanding  the 
blockading  force.  The  local  authorities  will,  in  turn,  in- 
form the  foreign  consular  ofl9lcers  at  the  port  or  on  the  coast 

line  under  blockade  as  soon  as  possible. — Article  11,  Declara- 
tion of  London,  1909, 

"A  declaration  of  blockade  is  not  valid  unless  notified.  The  observ-^ 
ance  of  a  rule  can  only  be  required  by  those  who  have  the  opportunity 
of  knowing  it. 

"  Two  notifications  must  be  made : 

"  1.  The  first  is  addressed  to  neutral  powers  by  the  belligerant  power ^ 
which  communicates  it  to  the  governments  themselves  or  to  their 
representatives  accredited  to  it.  The  communication  to  the  govern- 
ments will  in  most  cases  be  made  through  the  diplomatic  agents ;  it 
might  happen  that  -a  belligerent  had  no  diplomatic  relations  with  a 
neutral  country ;  he  will  then  address  itself,  ordinarily  by  telegraph,, 
directly  to  the  government  of  that  country.  It  is  the  duty  of  the 
neutral  governments  advised  of  the  declaration  of  blockade  to  take 
the  necessary  measures  to  dispatch  the  news  to  the  different  parts  of 
their  territory,  especially  their  ports. 

"  2.  The  second  notification  is  made  by  the  commander  of  the  block- 
ading force  to  the  local  authorities.  These  must  inform,  as  soon  a& 
possmle,  the  foreign  consuls  residing  at  the  blockaded  place  or  on  the 
blockaded  coast  line.  These  authorities  would  be  responsible  for  the 
neglect  of  this  c^bligation.  Neutrals  might  suffer  loss  from  the  fact 
of  not  having  been  informed  of  the  blockade  in  sufficient  time." 
General  report  of  drafting  committee  to  London  Naval  Conference. 

"  Section  37.  The  officer  in  charge  of  the  blockade  should  also 
transmit  a  notice  of  the  declaration  of  blockade  to  the  authorities  and 
consuls  of  the  blockaded  place.  The  same  formalities  shall  be  ob- 
served when  a  blockade  which  has  ceased  to  be  effective  has  been 
re-established  and  when  a  blockade  is  extended  to  new  points." 

Institute  (1882),  p.  52. 

A  notice  of  blockade  "to  a  foreign  government  is  a  notice  to 
all  the  individuals  of  that  nation ;  and  they  are  not  permitted  to  aver 
ignorance  of  it,  because  it  is  a  duty  of  the  neutral  government  to 
communicate  the  notice  to  their  people." 
Kent,  vol.  1,  p.  153. 

"It  has  been  held  by  the  English  courts  of  admiralty,  that  the 
notification  of  a  blockade  to  a  neutral  government,  is,  by  construc- 
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tion  of  law,  a  direct  personal  notice  to  each  inhabitant  of  that  coun- 
try, and  that  he  cannot  be  allowed  to  aver  his  own  ignorance  of  the 
blockade,  or  otherwise  contradict  the  legal  presumption  of  knowl- 
edge. To  allow  individuals  to  plead  ignorance  of  a  blockade  which 
had  been  notified  to  their  government,  would  wholly  defeat  the 
object  of  the  notification.  It  is  true,  that  the  exclusion  of  this  evi- 
dence may  operate  with  severity  in  particular  cases;  but  an  oppo- 
site construction  would  render  a  notification,  in  the  words  of  Sir 
William  Scott  ^  '  the  most  nugatory  thing  in  the  world.'  If  the 
neutral  government  should  fail  to  communicate  the  information  to 
its  subjects,  by  a  prompt  and  authoritative  publication  of  the  notice 
which  it  receives,  those  subjects  who  suffer  from  such  neglect  can- 
not complain  of  the  belligerent  state,  but  must  address  their  com- 
plaints, and  demand  for  compensation,  to  their  own  government.'" 

a|*  ^M^  ^  a^  ^0  ^U  tMm 

^W*  *W*  ^^  ^P  ^P  ^f*  *|* 

"A  public  notification  to  one  neutral  state,  will  be  presumed,  in  due 
time,  to  reach  the  inhabitants  of  a  neighboring  power  not  officially 
notified  of  the  blockade,  as  such  information,  generally  circuhited 
in  one  country,  must  of  necessity  in  time  reach  the  knowledge  of  the 
inhabitants  of  an  adjoining  country.  But  as  such  notification  does 
not,  propria  vigore^  bind  the  inhabitants  of  any  state  but  that  to 
which  it  is  addressed,  the  presumption  of  such  knowledge,  in  a 
reasonable  time,  may  be  repelled  by  positive  evidence.  So,  where 
a  blockade  has  lasted  for  such  a  considerable  time  as  to  render  it 
highly  probable  that  its  existence  must  have  been  known  at  the  port 
of  departure,  a  knowledge  of  it  will  be  presumed,  and  it  will  rest 
upon  the  party  to  show  by  satisfactory  proof,  that  he  was  not  ap- 
prized of  the  blockade." 
Halleck,  pp.  548,  551. 

^'Notification  of  Blockade. — ^The  proclamation  of  the  blockade  in 
the  American  civil  war,  by  the  President,  April  19, 1861,  had  a  clause 
that  gave  rise  to  doubt  and  difficulty.  It  says,  'I  have  deemed  it 
advisable  to  set  on  foot  a  blockade  of  the  ports  within  the  States 
aforesaid,  in  pursuance  of  the  laws  of  the  United  States  and  the  laws 
of  nations  in  such  cases  provided.  For  this  pui:pose,  a  competent 
force  will  be  posted  so  as  to  prevent  entrance  and  exit  of  vessels  from 
the  ports  aforesaid.  If,  therefore,  with  a  view  to  violate  such  block- 
ade, a  vessel  shall  approach,  or  shall  attempt  to  leave,  any  of  the  said 
ports,  she  will  be  duly  warned  by  the  commander  of  one  of  the  block- 
ading vessels,  who  will  indorse  on  her  register  the  fact  and  date  of 
such  warning;  and,  if  the  same  vessel  shall  again  attempt  to  enter  or 
leave  the  blockaded  port,  she  will  be  captured,'  &c.  This  last  sen- 
tence is  omitted  in  the  proclamation  of  27th  April,  extending  the 
blockade  to  the  ports  of  Virginia  and  North  Carolina. 

"  In  answer  to  inquiries  by  Lord  Lyons,  Mr.  Seward  said  that '  the 
proclamation  is  mere  notice  of  an  intention  to  carry  it  into  effect,  and 
the  existence  of  the  blockade  will  be  made  known  in  proper  form  by 
th  blockading  vessels.'  (Lord  Lyons  to  Lord  Russell,  May  4,  1861.) 
In  answer  to  a  further  inquiry,  whether  it  was  the  intention  of  the 
government  to  issue  notice  for  each  port  as  soon  as  the  actual  block- 
ade of  it  should  commence,  Mr.  Seward  said,  as  reported  by  Lord 

1  The  Neptunus,  2  C.  Rob.,  110. 
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Lyons  to  Earl  Bussell, '  that  the  practice  of  the  United  States  was  not 
to  issue  such  notices,,  but  to  notify  the  blockade  individually  to  each 
vessel  approaching  the  blockaded  ports,  and  to  inscribe  a  memoran- 
dum of  the  notice  having  been  given,  on  the  ship's  papers.  No  ves- 
sel was  liable  to  seizure  which  had  not  been  individually  warned. 
The  fact  of  there  being  blockading  ships  present  to  give  the  warn- 
ing, was  the  best  notice  and  best  proof  that  the  port  was  actually 
and  effectually  blockaded.'  And,  in  Mr.  Seward's  letter  to  Mr. 
Adams  of  June  8,  1861,  he  says,  'The  President's  proclamation  was 
a  notice  of  the  intention  to  blockade ;  and  it  was  provided  that  ample 
warning  should  be  given  to  vessels  approaching  and  vessels  seekmg 
to  leave  the  blockaded  ports,  before  capture  should  be  allowed.  The 
blockade,  from  the  time  it  takes  effect,  is  everywhere  rendered  actual 
and  effective.' 

"  On  the  30th  April,  Commodore  Pendergrast,  in  command  of  the 
squadron  of  the.  coasts  of  Virginia  and  North  Carolina,  issued  a 
proclamation  announcing  the  actual  commencement  of  the  blockade, 
m  which  he  limits  the  warning  to  vessels  which  should  approach  the 
line  of  blockade  in  ignorance  of  its  existence.  This  construction  of 
the  proclamation  was  never  disavowed  by  the  government. 

"  When  the  prize  causes  came  up  in  the  District  Courts,,  it  was 
contended  for  the  claimants,  that,  under  the  proclamation,  every  ves- 
sel, whether  in  fact  knowing  of  the  blockade  or  not,  was  entitled  to 
receive  one  notice  and  warning  on  the  spot  f  rcwn  the  blockading  ves- 
sels, and  that  none  but  second  comers  could  be  condemned.  But  the 
Erize  courts,  without  exception,  denied  this  position.  They  held  that, 
y  the  law  of  nations,  if  a  vessel  was  captured  off  the  blockaded  port, 
with  a  destination  into  that  port,  and  is  shown,  either  by  testimony 
or  the  force  of  settled  presumptions,  to  have  had  knowledge  that  a 
blockade  of  that  port  had  been  instituted,  she  was  subject  to  condem- 
nation, and  would  not  be  permitted  to  show  that  her  purpose  was  to 
satisfy  herself  on  the  spot  that  the  blockade  existed,  or  that  it  was  . 
effective.  If  the  vessel  honestly  desires  such  information,  she  must 
get  it  elsewhere  and  otherwise.  And  they  held  that  the  proclamation 
was  not  intended  to  waive  the  rights  of  belligerents  in  that  particular. 
The  proclamation,  it  is  true,  was  only  notice  of  an  intent  to  blockade 
an  entire  coast;  and  a  further  knowledge  of  an  actual  blockade  of 
the  port  or  section  in  question  must  be  brought  home  to  the  vessel 
captured.  In  the  absence  of  special  official  proclamations  as  to  each 
port,  the  knowledge  could  be  brought  home  to  the  vessel  either  by 
proof  of  the  previous  warning  named  in  the  first  proclamation,  or 
by  the  direct  proofs  or  presumptions  allowed  by  the  law  of  nations 
in  such  cases,  as  notoriety  at  the  port  of  departure,  and  other  modes, 
aided  by  the  ^neral  knowledge  of  the  intent  as  conveyed  by  the  proc- 
lamation. (The  Revere^  Sprague's  Decisions,  ii  and  Law  Beporter, 
xxiv.  276.  Also,  in  the  district  of  New  York,  before  Judge  Betts, 
the  cases  of  The  DeUa^  Hiawatha^  Crenshaw^  Hallie  Jackson^  Edward 
Bernard^  Louisa  Agnes^  Cheshire^  and  Empress;  and,  in  the  Pennsyl- 
vania district,  before  Judge  Grier,  The  Ad/ndrai.  See  Upton's  Prize 
Law,  291-5.)  This  interpretation  of  the  proclamation  was  sustained 
in  the  Supreme  Court  on  appeal.  (The  Prize  Causes,  Black,  ii.  635.) 
Judge  Grrier,  in  delivering  the  opinion  of  the  court,  says,  'If  the 
provision  referred  to  in  the  proclamation  of  19th  April  be  applicable 
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to  the  ports  of  Virginia,  it  must  be  considered  in  the  light  of  sur- 
rounding circumstances.'  Referring  to  the  proclamation  of  Commo- 
•dore  Pendergrast,  as  not  disavowed  by  the  government,  he  adds  that 
the  warning  provided  '  was  intended  for  the  benefit  of  the  innocent, 
not  of  the  guilty.  It  would  be  absurd  to  warn  parties  who  had  full 
previous  knowledge.  According  to  the  construction  contended  for,  a 
vessel  seeking  to  evade  the  blockade  might  approach  and  retreat  any 
number  of  times;  and,  when  caught,  her  captors  could  do  nothing 
but  warn  her,  and  indorse  the  warning  upon  her  register.  The  same 
process  might  be  repeated  at  every  port  on  the  blockaded  coast.  In- 
deed, according  to  the  literal  terms  of  the  praclamation,  the  Alabama 
might  approach,  and,  if  captured,  insist  upon  the  warning  and  in- 
clorsement  on  her  registry,  and  then  demand  her  discharge.  A  con- 
struction drawing  after  it  consequences  so  absurd,  is  Kfelo  de  se? 

"After  these  decisions,  the  practice  became  settled,  and  no  com- 
plaint was  made  by  neutral  powers  against  this  construction  of  the 
proclamation :  and,  under  it,  the  law  respecting  notice  of  blockades 
was  applied  as  heretofore  in  the  English  and  American  courts. 
{Sfes  and  Irene  ^  Rob,  v.  77-81.  Betsey  ^Ih,  i.  334.  Arthur^  Edwards, 
•203.  Golumhia^  Rob.  i.  154^6.  Apollo,  lb.  v.  286-9.  Mercurius^ 
lb.  V.  82.  Rolla^  lb.  vi.  364.  Franciska^  Moore's  Privy  Council 
Cases,  X.  58.  Panaghia  Rhomha^  Moore's  Privy  Council  Cases,  xii. 
168.)" 

Wheaton,  p.  680,  Dana's  Note  235. 

"  Justice  to  neutrals  requires  that  their  ships  should  not  be  subject 
to  the  risk  and  delays  of  a  voyage  to  a  port,  where  they  may  be  de- 
barred admission.  The  universal  practice,  is,  therefore,  to  communi- 
cate the  news  of  a  blockade  to  neutral  governments,  upon  whom  lies 
the  responsibility  of  making  it  known  to  those  who  are  engaged  in 
commerce.    *     *     *" 

•  

There  has  been  a  difference  of  opinion  among  European  authori- 
ties as  to  the  necessity  of  warning  neutral  vessels  off  a  blockaded 
port  in  addition  to  the  general  formal  warning  of  the  blockade  to 
the  neutral  governments.  "  The  English  authorities  make  two  kinds 
of  blockade,  one  a  blockade  de  facto^  which  begins  and  ends  with  the 
fact,  and  which  will  involve  no  vessel  attempting  to  enter  a  harbor 
in  guilt,  unless  previously  warned  off;  and  the  other  a  blockade,  by 
notification,  accompanied  by  the  fact.  In  the  latter  case,  the  pre- 
sumption is  that  the  blockade  continues  until  notice  to  the  contrary 
is  given  by  the  blockading  government.  Hence  ignorance  of  the 
existence  of  the  blockade  cannot  ordinarily  be  plead  as  an 
excuse  for  visiting  the  blockaded  port,  but  the  voyage  itself  is 
evidence  of  an  intention  to  do  an  unlawful  act.  This  seems  to  be 
quite  reasonable:  notice  to  the  neutral  state  mu^t  be  regarded  as 
notice  to  all  shippers  who  are  its  subjects,  and  if  the  rule  of  evidence 
presses  hard  in  a  few  cases,  the  blockading  government  is  not  in 
fault.  But  the  notice  must  be  given  to  all  neutral  powers  in  order 
to  reach  their  subjects :  general  notoriety,  as  by  news  traveling  from 
one  country  to  another,  is  not  sufficient  notice. 

i^^  ^^  ^^*  ^^^  ^^^  ^((*  ^^^ 

"All  the  modern  French  writers  on  the  rights  of  neutrals  upon 
the  sea,  except  Hautefeuille,  hold  that  the  two  kinds  of  notice,  that 
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from  the  government  and  that  from  the  blockading  squadron,  are 
necessary.  (Ortolan,  ii.,  305  et  seq,^  ed.  2;  Cauchy,  li.,  421;  Pistoye 
et  Duverdy^  i.,  372.)     Hautefeuille  regards  the  special  notification 

.  as  essential  in  all  cases,  but  does  not  hold  the  diplomatic  notification 
to  be  necessary,  (ii.,  226,  ed.  2.)  The  French  government  carries 
out  the  same  views.  In  1838,  when  the  Mexican  blockade  was  in 
progress,  CoUnt  Mole,  then  Minister  of  Foreign  Affairs,  wrote  to  his 
colleague,  the*  Minister  of  Marine,  in  regarato  the  conduct  of  the 
commander  of  the  fleet  in  the  Mexican  seas,  as  follows :  '  M.  N. 
confounds  here  two  things  very  distinct,  the  diplomatic  notification 
which  ought  to  be  made  of  the  blockade  to  the  neutral  powers,  and 
the  information  which  the  commanders  of  the  forces,  employed  to 

'  maintain  it,  are  always  bound  to  give  to  such  ships  as  present  them- 
selves at  the  blockaded  places.  He  seems  to  think  that  going  through 
with  the  first  formality  dispenses  necessarily  with  the  second,  which 
would  thereafter  become  superfluous.  Such  a  manner  of  proceeding 
is  contrary  not  only  to  the  ordinary  principles  of  maritime  law,  but 
also  to  instructions  emanating  from  your  department,  and  to  the 
communications  which  were  made  to  the  Government  of  the  United 
States  and  to  the  foreign  consuls  at  Vera  Cruz  at  the  time  [of  com- 
mencing the  blockade].  I  will  not  recall  here  the  reasons  why,  in- 
dependently of  the  official  and  diplomatic  notice  of  a  blockade,  every 
ship  showing  itself  before  the  blockaded  port  ought  to  receive  from 
the  conmiander  of  the  blockading  squadron  the  warning,'  etc.  , 

"  In  all  the  treaties  of  commerce  made  between  France  and  the 
South  American  republics  a  clause  is  inserted  to  the  effect  that  no 
vessel  of  commerce  belonging  to  citizens  of  either  of  the  treaty-mak- 
ing powers  shall  be  seized,  captured,  or  condemned,  without  having 
received  a  previous  notice  of  the  existence  or  continuation  of  the 
blockade  from  the  blockading  forces  or  from  some  vessel  forming  a 
part  of  the  blockading  division  or  squadron;  and  particular  rules 
follow  in  regard  to  the  vise  of  the  commander  giving  the  notice, 
which  is  to  be  put  upon  the  ship's  register,  and  for  which  the  captain 
of  the  vessel  overhauled  and  visited  shall  give  a  receipt.  (Ortolan, 
u.  s.) 

"  The  same  rule  has  been  followed  by  Denmark,  and  generally  by 
the  governments  of  continental  Europe.  It  appears  in  a  large  num- 
ber of  treaties.  The  armed  neutrality  of  1800  proclaimed  it  as  one 
of  their  principles  of  commercial  liberty,  that  no  vessel  can  be  re- 
garded as  having  broken  blockade  until,  after  being  informed  by  an 
officer  of  the  blockading  vessel  concerning  the  condition  of  the  port, 
it  attempted  to  enter  by  fraud  or  strategem.  (Martens,  "  Rec.,'^  vii, 
176.)  The  weight  of  opinion,  also  on  the  continent  is  upon  the' same 
side.    (Comp.  Gessner,  u.  s.,  179-192.) 

"  In  Jay's  treaty  with  England  (1794),  and  in  a  number  of  treaties 
with  the  South  American  States,  the  United  States  have  adopted 
the  provisions  given  in  the  text.  But  the  words  '  so  circumstanced ' 
seem  to  show  that  the  provision  applies  only  to  cases  where  there  is 
ignorance  of  the  blockade  of  a  particular  port.  It  cannot  therefore 
be  cited  as  agreeing  with  French  practice,  for  which  purpose  Ortolan 
(ii.,  308)  and  Gessner  (p.  204)  use  it.  Nor  did  Mr.  Lincoln,  per- 
naps,  mean  anything  else  in  his  proclamation  of  blockade,  where  he 
says,  in  quite  general  terms,  which  would  seem  to  announce  a  rule 
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not  confined  to  the  beginning  of  the  war,  that  a  vessel  approaching 
or  attempting  to  leave  any  of  the  blockaded  ports  'will  be  duly 
warned  by  tne  commander  of  one  of  the  blockading  vessels,  who 
will  endorse  on  her  register  the  fact  and  date  of  such  warning,* 
after  which,  on  trying  to  do  the  forbidden  act,  she  will  be  captured, 
and  sent  into  some  port  for  adjudication.  At  least  the  government 
did  not  adhere  to  the  rule  through  the  war,  and  as  early  as  in  July, 
1861,  a  vessel  ignorant  of  the  war  was  captured  before  attempting 
to  enter  a  port.  In  fact,  the  doctrine  of  continuous  voyages  could 
hardly  have  been  applied,  if  such  warning  had  been  thought  neces- 
sary. 

"The  continental  doctrine  is  compelled  to  break  down  in  regard 
to  those  blockades  in  distant  parts  of  the  world,  which  a  commander 
of  a  squadron,  as  the  representative  of  his  government,  is  allowed 
to  impose.  They  can  occur  before  any  diplomatic  notification,  and 
a  vessel  thus  warned  is  still  a  lawful  prize. 

"  This  doctrine  appears  to  the  writer  to  be  destitute  of  a  rational 
foundation.  Why  should  two  notifications  be  judged  necessary? 
One  can  see  the  need  of  a  'diplomatic'  notification.  It  saves  the 
neutral  merchant  from  the  risk  and  loss  of  an  adventure  which  the 
war  will  prevent  him  from  Carrying  out  according  to  his  intentions. 
And  the  notification  at  the  port  is  necessary  as  a  supplemental  warn- 
ing, when  there  has  not  been  time  for  the  ships  of  neutrals  on  the 
sea  or  in  distant  ports  to  become  aware  of  the  existence  of  a  blockade. 
But  apart  from  this  exceptional  case,  and  from  the  case  that  the 
blockade  has  been  raised,  to  gi^^e  notice  to  a  vessel  coming  to  a  port 
to  break  a  blockade  is  like  giving  notice  to  a  burglar  trying  to  break 
into  a  house.  It  is  a  highly  criminal  proceeding  to  try  to  bre^k  a 
blockade.  It  is  becoming  a  party  to  a  war.  A  person  trying  to 
steal  into  an  invested  town  with  provisions  would  be  summarily 
dealt  with.  Why  this  great  compassion  for  neutrals  engaged  in  a 
wrong  traflSc?  Especially  does  such  trade  require  to  be  the  more 
severely  treated,  as  long  as  neutral  nations  themselves  throw  the 
gates  open,  and'  make  no  movement  to  hinder  this  kind  of  commerce. 
For  our  part,  while  we  could  wish  to  have  all  private  ships  and 
goods  engaged  in  innocent  trade  exempt  from  seizure,  we  would 
wish  to  have  illicit  trade  subject  to  the  heavier  penalties,  even  to  the 
punishment  of  the  crew,  to  have  the  ship  liable  in  cases  of  ordinary 
contraband,  and  to  have  neutral  states  stop  such  adventures  within 
their  own  ports." 
Woolsey,  345-350. 

"  It  is  necessary  that  the  existence  of  the  blockade  should  be  known 
to  those  who  are  accused  of  breaking  it.  Such  knowledge  is  actual 
or  presumptive.  It  is  actual  when  it  can  be  brought  home  by  clear 
proof  to  the  shipmaster  concerned.  It  is  presumptive  when  the  sur- 
rounding circumstances  are  proved  to  be  such  that  it  would  have 
been  impossible,  or  barely  possible,  for  him  to  remain  ignorant. 
France  and  the  group  of  powers  which  adopted  her  views  used  to 
hold  that  before  a  vessel  could  be  condemned  for  breach  of  blockade 
information  must  be  jgiven  to  her  directly  by  an  officer  of  one  of  the 
warships  of  the  blockading  force.  That  is  to  say,  they  insisted  on 
actual  knowledge  of  the  most  direct  kind  in  every  case.    On  the  other 
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hand  Great  Britain  and  her  following  maintained  that  knowledge 
must  be  assumed  when  a  blockade  had  been  diplomatically  notified, 
or  when  it  had  become  notorious,  though  they  allowed  the  ship- 
master to  prove  his  ignorance  if  he  could.  Only  in  cases  when  it  was 
clear  he  could  not  know  did  they  give  him  the  benefit  of  an  individual 
warning  endorsed  on  his  ship's  papers.  In  the  Declaration  of  Lon- 
don the  French  school  gave  up  their  doctrine  of  the  necessity  of 
individual  warning  in  every  case,  a  concession  which  must  be  set 
against  the  surrender  by  the  British  school  of  their  claim  to  effect 
a  capture  at*  any  point  m  the  outward  or  return  voyage.  The  rules 
finally  agreed  on  are  just  and  reasonable,  and  will  afford  security  to 
all  who  are  iona  fide  ignorant,  without  impairing  the  eificiency  of 
blockade. 

Lawrence,  pp.  690,  691. 

"Although  Continental  writers  have  always  held  notification  to 
be  essential  for  the  establishment  of  blockade,  they  differed  with 
regard  to  the  kind  of  notification  that  is  necessary.  Some  writers 
maintained  that  three  different  notifications  must  take  place — 
namely,  first,  a  local  notification  to  the  authorities  of  the  blockaded 
ports  or  coast;  secondly,  a  diplomatic  or  general  notification  to  all 
maritime  neutral  States  by  the  blockading  belligerent ;  and,  thirdly, 
a  special  notification  to  every  approachmg  neutral  vessel.  Other 
writers  considered  only  diplomatic  and  special  notification  essential. 
Others  again  maintained  that  special  notification  to  every  approach- 
ing neutral  vessel  is  alone  required,  although  they  recommended 
diplomatic  notification  as  a  matter  of  courtesy. 

"As  regards  the  practice  of  States,  it  has  always  been  usual  for 
the  commander  who  established  a  blockade  to  send  a  notification  of 
the  blockade  to  the  authorities  of  the  blockaded  ports  or  coast  and 
the  foreign  consuls  there.  It  has,  further,  always  been  usual  for 
the  blockading  Government  to  notify  the  fact  diplomatically  to  all 
neutral  maritmie  States.  And  some  States,  as  France  and  Italy, 
have  always  ordered  their  blockading  men-of-war  to  board  every 
approaching  neutral  vessel  and  notify  her  of  the  establishment 
of  the  blockade.  But  Great  Britain,  the  United  States  of  America, 
and  Japan  did  not  formerly  consider  notification  to  be  essential 
for  the  institution  of  a  blockade.  They  held  the  simple  fact  that 
the  approach  was  blocked,  and  egress  and  ingress  of  neutral  vessels 
actually  prevented,  to  be  sufficient  to  make  the  existence  of  a  block- 
ade known,  and  when  no  diplomatic  notification  had  taken  place, 
they  did  not  seize  a  vessel  for  breach  of  blockade  whose  master  had 
no  actual  notice  of  the  existence  of  the  blockade.  English,  Amer- 
ican, and  Japanese  practice^  accordingly,  made  a  distinction  between 
a  so-called  ae  facto  blockade  on  the  one  hand,  and,  on  the  other,  a 
notified  blockade. 

Oppenheim,  vol.  2,  pp.  457,  458. 

"Art.  11&.  The  Commander  of  the  Squadron,  after  instituting  a 
Blockade  de  facto^  should  therefore  take  proper  steps  in  order  that 
a  valid  Notification  of  the  Blockade  may  be  duly  made  to  foreign 
States.'' 

Naval  Prize  Law,  HoUand. 
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"Art.  120.  Notification  of  a  Blockade  to  a  foreign  State  is  an  offi- 
cial announcement  of  the  institution  of  the  Blockade  made  to  that 
foreign  State,  either  by  the  British  Home  Authorities  or  by  the 
Kesident  British  Minister." 

Naval  Prize  Law,  Holland 

"Art.  124.  He  [Commander  of  Blockading  squadron]  should  also 
send  copies  [of  declaration  of  blockade.]  to  British  Ministers  resident 
in  foreign  States  neighbouring  to  the  scene  of  the  Blockade,  together 
with  a  letter  desiring  Notification  to  be  made.    ♦    *    *  "* 

"Art.  125.  In  addition,  the  Commander  of  the  Squadron  should 
communicate  his  Declaration  to  the  Consuls  of  all  the  States,  Neutral 
as  well  as  Belligerent,  residing  at  any  Neutral  Port  near  to  the  Block- 
ade, and  also  (if  it  can  be  conveniently  done),  under  a  flag  of  truce, 
to  the  Authorities  of  the  Blockaded  Ports;  and  generally  he  should 
use  all  means  in  his  power  to  make  the  fact  of  the  Blockade  every- 
where known.'' 

Naval  Prize  Law,  Holland. 

"Art.  39.  The  notification  of  a  blockade  must  be  made  before 
neutral  vessels  can  be  seized  for  its  violation.  This  notification  may 
be  general,  by  proclamation,  and  communicated  to  the  neutral  States 
through  diplomatic  channels;  or  it  may  be  local  and  announced  to 
the  authorities  of  the  blockaded  port  and  the  neutral  consular  offi- 
cials thereof.  A  special  notification  may  be  made  to  individual  ves- 
sels, which  is  duly  indorsed  \ipon  their  papers  as  a  warning.  A 
notification  to  a  neutral  State  is  a  sufficient  notice  to  the  citizens 
or  subjects  of  such  State.  If  it  be  established  that  a  neutral  vessel 
has  knowledge  or  notification  of  the  blockade  from  any  source,  she 
is  subject  to  seizure  upon  a  violation  or  attempted  violation  of  the 
blockade." 

United  States  Naval  Code,  1900. 

"  67.  The  blockade  declaration  is  to  be  made  known : — 

(a)  to  neutral  powers  by  the  government  of  the  blockading  power 
through  diplomatic  channels.  The  neutral  powers  have  to  provide 
for  making  the  blockade  known  within  their  borders,  especially  in 
their  ports ; 

(b)  to  the  local  competent  authorities  through  the  commander  of 
the  blockading  force.  These  must  on  their  parts  as  soon  as  possible 
communicate  the  declaration  to  the  foreign  consuls  of  the  blockaded 
ports  or  coasts  for  the  information  of  the  citizens  of  the  neutral 
countries  and  the  ships  there. 

"  Thfe  communication  can  be  made  in  any  way,  so  far  as  it  is  made 
certain  it  reaches  the  hands  df  the  local  competent  authorities.  It  is 
sufficient  in  any  case  to  inform  the  port  authorities." 

"  68.  If  on  account  of  the  omission  of  the  commander  of  the  block- 
ading force  the  information  has  not  been  given  to  the  port  authori- 
ties, a  neutral  ship  has  the  right  of  free  passage  out  of  a  blockaded 
port,  unless  it  has,  with  previous  knowledge  of  the  blockade,  broken 
it  by  entering. 

"  The  naval  commander  may  make  up  for  the  notification  in  ques- 
tion at  any  time." 
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"69.  To  make  the  blockade  legally  binding  according  to  59,  the 
notification  under  67,  (a),  suffices  for  ingoing  ships;  as  long  as  this 
has  not  been  done,  the  blockade  declaration  must  be  especially  com- 
municated to  each  ingoing  ship,  according  to  74.  For  outgoing  ships, 
the  notification  of  67  (b)  is  sufficient  (see  75)." 

"75.  If  the  enemy  has  made  it  impossible  for  the  commander  of 
the  blockading  force  to  communicate  the  declaration  to  the  compe- 
tent local  authorities,  every  neutral  ship  leaving  a  blockaded  port 
is  entitled  to  the  special  notification  provided  for  under  74. 

"  If  such  is  once  given  and  the  ship  returns  to  the  blockading  port, 
then  all  other  vessels  leaving  this  port  will  be  assumed  to  have 
knowledge  of  the  blockade." 
German  Prize  Rules,  1909. 

"  69.  In  all  cases  the  establishment  of  a  blockade  must  likewise  be 
made  the  subject  of  a  formal  notification  to  the  authorities  of  the 
blockaded  points.  This  notification,  for  which  you  will  find  a  model 
in  Annex  III,  shall  be  sent  to  those  authorities,  and  at  the  same  time 
to  the  consul  of  one  of  the  neutral  Powers,  by  means  of  a  par- 
lementaire." 

"  70.  When  the  case  arises,  you  will  acquaint  me,  by  the  speediest 
way,  with  every  step  taken  on  your  own  initiative  for  the  estab- 
lishment of  a  blockade,  in  order  to  permit  me  to  complete  in  the 
shortest  time  your  notification  to  the  local  authorities  by  a  notifica- 
tion to  the  neutral  Powers  through  the  diplomaic  channel." 
French  Naval  Regulations,  1912. 

Article  11  of  the  Declaration  of  London,  1909,  substantially  ap- 
pears as  Art.  92  of  the  Austro-Hungarian  Rules  of  Maritime  and 
Land  Warfare,  1913. 

"  Notification  of  blockade  must  be  made  directly  to  the  govern- 
ments of  neutral  powers.    Mr.  Rush,  Sec.  of  State,  to  Mr.  Correa, 
Portuguese  min.,  May  28,  1817,  MS.  Notes  to  For.  Legs.  IT.  229." 
Moore's  Digest,  vol.  7,  p.  823. 

"  Notice  may  be  express,  to  a  particular  government,  or  to  a  ship,  or 
it  may  be  inferred  from  all  the  facts,  among  which  notoriety  is  to  be 
especially  considered.  To  proceed  to  the  mouth  of  the  blockaded 
port  on  the  plea  of  there,  seeking  information,  exposes  the  vessel  to 
serious  suspicion  of  Imowledge  of  blockade,  and  the  mere  hovering 
around  a  blockaded  port,  as  if  to  seize  some  unguarded  point  to  enter, 
is  ground  for  seizure.  See  The  Cornelius^  3  Wall.  214." 
Moore's  Digest,  vol.  7,  p.  821. 

In  a  despatch  dated  May  2, 1861,  to  Lord  Russell,  Lord  Lyons  out- 
lines a  conversation  he  had  with  the  American  Secretary  of  State, 
Mr.  Seward,  in  regard  to  the  blockade  of  the  Southern  ports.  In 
response  to  an  inquiry  as  to  whether  it  was  proposed  to  issue  formal 
notices  whenever  a  port  was  blockaded,  Mr.  Seward  replied,  "that 
the  practice  of  the  United  States  was  not  to  issue  such  notices,  but  to 
notify  the  blockade  individually  to  each  vessel  approaching  the 
blockaded  port,  and  to  inscribe  a  memorandum  of  the  notice  having 
been  given  on  the  ships  papers.  No  vessel  was  liable  to  seizure  which 
had  not  been  individually  warned.   This  plan  had,  I  was  assured,  been 
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found  to  be  in  practice  the  most  convenient  and  the  fairest  to  all 
parties.  The  fact  of  there  being  blockading  ships  present  to  give  the 
warning  was  the  best  notice  and  best  proof  that  the  port  was  actually 
and  effectually  blockaded." 

British  State  Papers,  vol.  55,  p.  659. 

In  the  case  of  The  Adelaide  Rose  (1799)  (2  C.  Bob.  11,  note),  a 
Bremen  ship  captured  for  breach  of  the  blockade  of  Amsterdam,  it 
was  contended  that  she  should  be  released  for  the  reason  that  the 
blockade  had  never  been  notified  to  the  Hanse  Towns.  The  vessel 
had  entered  Amsterdam  in  ignorance  of  the  blockade  and  was  cap- 
tured on  her  way  out. 

The  court  said  that  while  subjects  of  a  state  not  notified  of  block- 
ade are  not  affected  by  it  as  soon  as  subjects  of  a  state  that  is  noti- 
fied, "  that  it  does  not  affect  them  at  any  time  is  going  too  far ;  be- 
cause, if  a  notification  is  made  to  the  principal  states  of  Europe, 
I  think  a  time  would  come  when  it  would  affect  the  rest ;  not  so  much 
proprio  vigore^  or  by  virtue  of  the  direct  ac]b,  as  in  the  way  of  evi- 
dence. It  is  the  duty  of  a  state  to  make  the  notification  as  general 
as  possible.  But  I  must  think,  that  a  time  would  come  when  a 
notification  to  neighboring  powers  would  affect  those  to  whom  it 
was  not  directly  made.  From  the  moment  that  a  notification  is 
made  to  a  government,  it  binds  the  subjects  of  that  state;  because 
it  is  supposed  to  circulate  through  the  whole  country.  But  suppose 
a  notification  is  made  to  Sweden  and  Denmark,  it  would  become  the 
general  topic  of  conversation ;  and  it  would  be  scarcely  possible  that 
it  should  not  have  travelled  to  the  ears  of  a  Bremen  man;  and 
although  it,  might  net  be  so  early  known  to  him  as  to  the  subjects 
of  the  states  to  which  it  was  immediately  addressed,  yet,  in  process 
of  time,  it-  must  reach  him ;  and  must  be  considered  to  impose  the 
same  observance  of  it  on  him.  It  would  strongly  affect  him  with 
the  knowledge  of  the  fact,  that  the  blockade  was  de  facto  existing. 
Therefore,  on  these  grounds,  I  should  hold  that  although  a  notifica- 
tion does  not  proprio  vigore  bind  any  country  but  that  to  which  it 
is  addressed,  yet,  in  a  reasonable  time,  it  must  affect  neighboring 
states  with  knowledge,  as  a  reasonable  ground  of  evidence. ' 

In  the  case  of  the  Neptunus  (1799)  (2  C.  Bob.  110,  Scott,  796),  Sir 
William  Scott  said  that  "  the  effect  of  a  notification  to  any  foreign 
government  would  clearly  be  to  include  all  the  individuals  of  that 
nation;  it  would  be  the  most  nugatory  thing  in  the  world,  if  indi- 
viduals were  allowed  to  plead  their  ignorance  of  it;  it  is  the  duty 
of  foreign  governments  to  communicate  the  information  to  their 
subjects,  whose  interests  they  are  bound  to  protect.  I  shall  hold 
therefore  that  a  neutral  master  can  never  be  heard  to  aver  against  a 
notification  of  blockade,  that  he  is  ignorant  of  it.  If  he  is  really 
ignorant  of  it,  it  may  be  a  subject  of  representation  to  his  own  gov- 
ernment, and  may  raise  a  claim  of  compensation  from  them,  but  it 
can  be  no  plea  in  the  court  of  a  belligerent." 

In  the  case  of  the  WeeVvaart  Van  PiUaw  (1799)  (2  C.  Rob.  128),  a 
Prussian  vessel  was  captured  for  breach  of  blockade  outward  of  the 
port  of  Amsterdam.  This  blockade  had  been  notified  to  the  neutral 
powers.  Sir  William  Scott  said  "that  it  was  the  duty  of  the  Prus- 
sian government,  having  received  the  public  notification  many 
months  before,  to  have  communicated  it  to  their  subjects  in  different 
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ports."    A  Prussian  ship  would  not  accordingly  be  heard  to  plead 
Ignorance. 

In  the  case  of  Tlie  Spes  and  The  Irene  (1804)  (5  G  Eo  b.77),two 
vessels  captured  for  breach  of  the  blockade  of  the  Elbe,  it  was  said 
that  no  notice  of  blockade  "had  been  received  from  the  consul  of 
the  state  of  Hamburg;  though  I  must  presume  it  had,  because,  as  the 
notification  was  made  to  the  consul  here,  it  was  his  duty  to  make  the 
communication  to  the  consuls  of  his  government  in  foreign  ports. 
And  as  the  information  had  arrived  at  Hamburg,  and  had  been  ac- 
tually communicated  from  thence  to  Archangel,  by  private  channels, 
the  same  communication  must  be  supposed  to  have  been  made  from 
public  authority  to  the  pubjic  minister;  or,  if  not,  if  there  had  been 
any  neglect,  the  consequence  must  be  imputed  only  to  the  state,  and 
its  officers,  who  are  answerable  to  their  subjects  for  the  consequence 
of  their  neglect.  It  is  said  indeed,  that  the  masters  received  contrary 
information  from  their  consul,  and  that  they  were  told  by  him  that  the 
blockade  was  raised;  though  the  averment  does  not,  I  perceive,  dis- 
tinctly state  that,  as  appears  by  the  evidence  in  this  very  case,  but  only 
that  it  would  be  raised  before  they  arrived.  Had  the  information  been 
more  positive,  it  would  be  difficult  to  attribute  to  it  any  such  effect  as 
would  serve  to  the  indemnification  of  these  parties.  If  this  conjectural 
information  at  Archangel  proves  false,  they  must  look  for  redress  to 
their  own  government,  or  to  those  employed  under  it,  who  gave  such 
erroneous  intelligence.  If  the  information  of  foreign  ministers  could 
be  deemed  sufficient  to  exempt  a  party  from  all  penalty,  there  would 
be  no  end  of  such  excuses.  Courts  of  justice  are  compelled,  I 
think,  to  hold  as  a  principle  of  necessary  caution,  that  the  misinfor- 
mation of  a  foreign  minister  cannot  be  received,  as  a  justification  for 
sailing  in  actual  breach  of  an  existing  blockade." 

In  {he  Rolla  (1807)  (6  C.  Eobi  365)  it  was  contended  inter  alia  that 
a  blockade  notified  directly  by  the  commander  of  the  blockading 
fleet  to  the  governor  of  the  blockaded  port  was  not  a  valid  blockade. 
In  respect  to  this  contention,  it  was  said  by  the  court :  "  The  usual 
mode  of  communicating  such  intelligence  undoubtedly  is  not  to 
the  hostile  government,  but  to  the*  neutral  states,  and  when  the  more 
regular  form  is  practicable,  it  is  proper  that  it  should  be  observed. 
But  here  it  was  not  practicable.  Sir  Home  Popham  took  the  only 
method  that  could  be  adopted,  by  sending  to  the  governor  of  the 
place,  and  by  desiring  him  to  make  it  known  to  the  subjects  of  neutral 
powers,  who  had  no  public  agents  or  consuls  resident  there,  to  whom 
it  could  be  more  formally  addressed.  From  papers  exhibited  in  an- 
other case,  it  appears  that  the  steps  which  the  governor  took  were  of 
the  most  formal  and  effectual  kind.  He  summoned  all  the  foreign 
ship-masters  before  him,  and  among  them  the  master  of  this  vessel. 
He  communicated  to  them  the  letter  which  he  had  received,  and  told  ' 
them  that  the  port  was  under  blockade,  and  that  they  must  take 
notice  of  it  at  their  peril.  They  were  also  required  to  sign  a  paper 
to  the  effect  of  that  notice,  but  they  refused,  that  they  might  not  ap- 
pear to  bind  themselves  by  their  own  voluntary  act." 

In  the  Hiwwatha  (1861)  (Blatch.,  1,  18,  19),  the  court  said  that 
"  from  the  indubitable  rule  of  law  prevailing  in  the  English  prize 
courts,  a  notice  of  blockade  to  the  officials  of  a  neutral  government 
is  sufficient  to  the  subjects  of  the  neutral  nation.  Lord  Stowell  say^s : 
'A  ncBtral  master  can  never  be  heard  to  aver,  against  a  notification 
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of  blockade,'  to  his  own  government, '  that  he  is  ignorant  of  it.'  (The 
NeptunuSy  2  Ch.  Eob.,  113.)  Again  he  says,  that  a  public  declara- 
tion is  not  necessary  to  constitute  notice  of  it^  and  that  if  the  in- 
dividual concerned  is  personally  informed  of  the  fact,  the'  purpose 
of  notice  is  still  better  obtained  than  by  a  public  declaration.  (The 
Mercwmis^  1  Ch.  Bob.,  83.)  And  such  is  the  American  rule.  (1 
Kent's  Comm.,  147;  Wheaton  on  Captures,  193  to  199.) 

"  In  this  instance  every  particular  necessary  to  constitute  a  specific 
notification  of  the  blockade  to  the  ship,  excepting  serving  it  per- 
sonallv  on  her  master  or  owners,  concurred  to  fix  the  presumption 
that  Aill  knowledge  of  the  fact  was  possessed  by  her  master  and 
one  of  her  owners  before  acts  were  entered  upon  by  her  in  violation 
of  it;  the  resident  minister  of  the  neutral  government  had  official 
notice;  the  consul  of  the  nation  residing  at  the  blockaded  port  ap- 
prised Lord  Lyons  on  the  5th  of  May  that  he  had  cautioned 
persons  in  Richmond,  there  representing  the  owners  of  the  ship, 
against  her  having  the  right  of  egress  at  that  time,  except  in  bal- 
last, but  they  would  not  consent  to  her  so  going;  and,  on  that  evi- 
dence, it  aggravates  the  force  of  the  presumption  against  the  in- 
tegrity of  the  master  and  part  owner  there  present  for  them  to  deny 
any  notice  of  the  blockade.  The  warning,  if  indorsed  on  the  regis- 
ter, would  only  be  evidence  in  protection  if  the  vessel  should  be 
again  arrested  lor  the  attempt  made  prior  to  the  date  of  the  warning, 
and  would  be  evidence  for  her  conviction  should  the  effort  be  re- 
newed afterwards.  There  is  no  ground,  in  national  law  or  the  reason 
of  the  thing,  for  claiming  that  a  neutral  vessel  may  commit  the  war- 
like act  of  violating  wilfully  a  legal  blockade  if  not  found  Carrying 
on  her  register  a  written  warning  against  so  doing." 


EXTENSION  AND  BE-ESTABLISHHENT  OF  BLOCKADE  SUBJECT  TO  BULES  AS  TO  DECLABA- 

TION  AND  NOTIFICATION. 

The  rules  as  to  declaration  and  notification  of  blockade  ap- 
ply to  cases  where  the  limits  of  a  blockade  are  extended^ 
or  where  a  blockade  is  re-established  after  having  been 
raised. — 'Article  12,  Declaration  of  London,  1909. 

,  "  Supposing  a  blockade  is  extended  beyond  its  original  limits,  as 
regards  the  new  part,  it  is  a  new  blockade  and,  in  consequence,  the 
rules  as  to  declaration  and  notification  must  be  applied  to  it.  The 
same  is  true  in  cases  where  a  blockade  is  reestablished  after  having 
been  raised ;  the  fact  that  a  blockade  has  already  existed  in  the  same 
locality  must  not  be  taken  into  account." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"Article  37.    *     *    *    The  same  formalities  shall  be  observed 
when  a  blockade  which  has  ceased  to  be  effective  has  been  re- 
established and  when  a  blockade  is  extended  to  new  points." 
Institute  (1882),  p.  52. 

In  discussing  the  case  of  the  Hofnim^  (6  C.  Eob.  112)  where  a 
blockade  had  been  raised  and  the  blockading  squadron  later  returned 
to  its  station  off  the  port,  Wheaton  says:  "A  question  was  raised 
whether  the  notification  which  had  issued  was  not  still  operative; 
but  the  court  was  of  opinion  that  it  could  not  be  so  considered, 
and  that  a  neutral  power  was  not  obliged,  under  such  circumstances, 
to  presume  the  continuance  of  a  blockade,  nor  to  act  upon  a  sup- 
position that  the  blockade  would  be  resumed  by  any  other  competent 
force.  But  in  a  subsequent  case,  where  it  was  suggested  that  the 
blockading  squadron  had  actually  returned  to  its  former  station 
off  the  port,  in  order  to  renew  the  blockade,  a  question  arose 
whether  there  had  been  that  notoriety  of  the  fact,  arising  from 
the  operation  of  time,  or  other  circumstances,  which  must  be  taken 
to  have  brought  the  existence  of  the  blockade  to  the  knowledge  of  the 
parties.  Among  other  modes  of  resolving  this  question,  a  prevailing 
consideration  would  have  been  the  length  of  time,  in  proportion  to 
the  distance  of  the  country  from  which  the  vessel  sailed.  But  as 
nothing  more  came  out  in  evidence  than  that  the  squadron  came  off 
the  port  on  a  certain  day,  it  was  held  that  this  would  not  restore  a 
blockade  which  had  been  thus  effectually  raised,  but  that  it  must  be 
renewed  again  by  notification,  before  foreign  nations  could  be  af- 
fected with  an  obligation  to  observe  it.  The  squadron  might  return 
off  the  port  with  different  intentions.  It  might  arrive  there  as  a  fleet 
of  observation  merely,  or  for  the  purpose  of  only  a  qualified  blockade. 
On  the  other  hand,  the  commander  might  attempt  to  connect  the  two 
blockades  together;  but  this  is  what  could  not  be  done;  and,  in  order 
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to  revive  the  former  blockade,  the  same  form  of  communication  must 
have  been  observed  de  novo  that  is  necessary  to  establish  an  original 
blockade." 

Wheaton,  p.  660. 

"A  blockade  ceases,  whenever  the  vessels  which  constitute  it  are 
withdrawn,  whether  with  or  without  compulsion  from  the  enemy, 
so  that  the  undertaking  is  for  the  time,  at  least,  abandoned.  If  the 
vessels  return  after  leaving  their  stations,  the  commencement  of  a 
new  blockade  requires  the  same  notification  as  before.  Common 
fame  in  regard  to  the  breaking  up  of  a  blockade  will  justify  a  neutral 
in  sailing  for  the  blockaded  port,  although,  as  we  have  seen,  it  is 
not  sufficient  notice  to  him:  he  ought  to  have  more  evidence  of  an 
interference  with  the  normal  state  of  things  than  he  needs  to  have 
of  a  return  to  it." 
Woolsey,  p.  347. 

"A  blockade  can  *  *  *  come  to  an  end  through  an  enemy  force 
driving  off  the  blockading  squadron  or  fleet.  In  such  case  the  block- 
ade ends  if  so  facto  by  the  blockading  squadron  being  driven  away, 
whatever  their  intention  as  to  returning  may  be.  Should  the  squad- 
ron return  and  resume  the  blockade,  it  must  be  considered  as  new, 
and  not  simply  the  continuation  of  the  former  blockade,  and  another 
declaration  and  notification  are  necessary." 
Oppenheim,  vol.  2,  p.  460. 

"The  blockade  once  established  must  be  continuously  maintained. 
If  its  reality  is  interrupted,  even  for  a  short  time,  subject  to  the  ques- 
tion to  be  mentioned  about  interruption  by  weatheir,  the  legal  effect 
will  not  be  merely  to  free  from  penalties  the  vessels  which  have  en- 
tered or  left  the  port  during  that  time,  but  to  render  necessary  the 
re-establishment  of  the  blockade  in  the  manner  necessary  for  the  first 
establishment  of  one.  This  was  questioned  by  the  United  States  in 
their  great  blockade  of  the  Confederate  coast,  in  a  case  of  which  Mr. 
Seward  wrote  to  Lord  Lyons,^  27  May  1861 :  '  We  are  informed  that 
the  Niagara^^  blockading  Charleston,  '  was  replaced  by  the  steamer 
Harriet  Lane^  but  that  owing  to  some  accident  the  latter  vessel  failed 
to  reach  the  station  as  ordered  until  a  day  or  two  after  the  Niagara 
had  left  *  *  *  This  government  holds  that  the  blockade  took 
effect  at  Charleston  on  the  11th  day  of  this  month,  and  that  it  will 
continually  be  in  effect  until  notice  of  its  relinquishment  shall  be 
given  by  proclamation  of  the  president  of  the  United  States.  Pro- 
fessor Bernard,  on  this,  expresses  the  contrary  view  as  follows. 
•  Mr.  Seward  was  mistaken  *  *  *  The  temporary  absence  of  the 
blockading  force,  if  it  be  such  an  absence  as  to  remove  the  risk  of 
capture,  not  only  impairs  the  blockade  but  discontinues  it,  unless  the 
absence  be  involuntary  and  caused  by  stress  of  weather.  If  the 
blockading  ships  be  blown  off  by  a  gale,  the  reasonable  presumption 
is  that  they  will  return  as  soon  as  weather  permits,  and  the  neutral 
trader  is  therefore  bound  by  that  presumption.  But  no  such  pre- 
sumption arises  when  they  are  sent  away  oji  other  service,  nor  even 
where  without  orders  they  chase  to  a  distance  from  the  port.  Nor  is 

*  Vol.  55,  British  State  Papers,  p.  673. 
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the  neutral  bound  to  enquire  whether  the  intermission  is  due  to  a 
miscalculation  on  the  part  of  the  government,  or  to  mistake  or  dis- 
obedience on  the  part  of  its  officers,  or  to  any  accidental  cause.' " 
Westlake,  vol.  2,  pp.  27f ,  272. 

"Art.  23.  If  a  blockade,  after  having  been  raised,  is  enforced 
anew,  or  if  the  area  of  the  blockade  is  altered,  a  fresh  declaration  of 
blockade  must  be  issued  in  accordance  with  the  previous  Article." 
Japanese  Regulations,  1904.' 

"  70.  Should  a  blockade  be  extended  beyond  its  original  limits,  a 
new  declaration  must  be  issued  and  made  known,  covering  the  area 
over  which  the  blockade  has  extended. 

"  When  a  blockade,  after  being  raised,  is  again  established,  a  new 
declaration  and  notififation  is  necessary." 
German  Prize  Rules,  1909. 

"71.  The  same  formalities  should  be  observed  if  the  blockade  is 
extended  to  some  new  point  on  the  coast,  or  is  resumed  after  having 
been  raised." 

French  Naval  Regulations,  1912. 

Article  12  of  Declaration  of  London,  1909,  substantially  appears  as 
Art.  93  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1913. 

The  following  summary  of  a  letter,  dated  October  25^  1801,  from 
the  American  Secretary  of  State  to  the  Minister  to  Spain  is  given 
in  Moore's  Digest,  Vol.  7,  p.  842 :  "  When  a  blockade  has  been  aban- 
doned and  then  renewed,  there  should  be  either  a  new  proclamation 
by  the  blockading  sovereign,  or  vessels  making  for  the  blockaded 
port  (after  notice  of  the  withdrawal)  ought  to  be  *premonished 
of  their  danger  and  permitted  to  change  their  course  as  they  might 
think  proper.' " 

"The  blockade  of  Charleston,  South  Carolina,  was  carried  into 
effect  on  May  11,  1861,  when  the  U.  S.  S.  Niagara  took  her  position 
there.  Subsequently,  the  Niagara  was  ordered  to  be  replaced  by  the 
steamer  Harriet  Lane^  but,  owing  to  some  acccident,  the  latter  failed 
to  reach  the  station  till  a  day  or  two  after  the  Niagara  had  left. 
Without  discussing  the  effect  that  this  absence  of  the  blockading 
force  might  have  on  any  vessel  that  had  entered  or  departed  during 
that  brief  time,  Mr.  Seward  maintained  that  it  had  not  so  far  im- 
paired the  blockade  as  to  render  necessary  a  new  notice  of  its  exist- 
ence. Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  British  min.,  May 
27, 1861,  MS.  Notes  to  Great  Britain,  VIII.  429." 

Moore's  Digest,  vol.  7,  p.  843. 

"  In  a  circular  of  Feb.  5,  1863,  to  the  members  of  the  diplomatic 
corps,  Mr.  Seward,  referring  to  '  recent  events '  at  Galveston,  Texas, 
which  might  create  an  impression  that  the  blockade  of  that  port 
had  been  'interrupted',  said  that  the  blockade  'was  resumed  im- 
mediately and  will  be  continued  until  further  notice,'  and  that, 
'although  due  notice  of  such  resumption  will  probably  have  been 
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given  by  the  commander  of  the  blockading  squadron  to  vessels  which 
may  attempt  to  enter  Galveston,  it  is  deemed  advisable  to  com- 
municate a  similar  notice  to  you.'     (MS.  Notes  to  Netherlands  Leg. 

VI.  228.)" 

Moore's  Digest,  vol.  7,  p.  843. 

The  case  of  the  Hoffnung  (1805^  (6  C.  Rob.  112)  was  one  where 
a  neutral  vessel  was  captured  for  oreach  of  the  blockade  of  Cadiz. 
This  blockade  as  originally  established  had  been  duly  notified  to 
neutral  powers.  The  blockading  force  was  subsequently  driven  off  by 
the  enemy.  On  the  return  of  the  blockading  squadron  the  reestab- 
lishment  of  the  blockade  was  not  notified.  The  Hoffnwng  had  left 
her  port  of  departure  in  ignorance  of  the  re-established  blockade. 

Sir  William  Scott  in  delivering  the  opinion  of  the  court  said: 
"When  a  squadron  is  driven  off  by  a  superior  force,  a  new  course 
of  events  arises,  which  may  tend  to  a  very  different  disposition  of 
the  blockading  force,  and  which  introduces,  therefore,  a  very  differ- 
ent train  of  presumptions  in  favor  of  the  ordinary  freedom  of  com- 
mercial speculations.  In  such  a  case,  the  neutral  merchant  is  not 
bound  to  foresee  or  to  conjecture  that  the  blockade  will  be  resumed^ 
and,  therefore,  if  it  is  to  be  renewed,  it  must  proceed  de  novo^  by 
the  usual  course,  and  without  reference  to  the  former  state  of  facts, 
which  has  been  so  effectually  interrupted.  On  this  principle  it  was 
that  the  court  held  the  former  blockade  to  have  become  extinct,  and 
intimated  an  opinion  that  there  should  be  a  repetition  of  the  same 
measures,  on  its  recommencement,  to  bring  it  to  the  knowledge  of 
neutral  states,  either  by  public  declaration,  or  by  the  notoriety  of 
the  fact." 

The  Peterhof  (1866)  (5  Wall.  28) .  The  court  said :  "  We  know  of 
no  judicial  precedent  for  extending  a  blockade  by  construction.  But 
there  are  precedents  of  great  authority  the  other  way.  We  will  cite 
one. 

The  Frau  llsahe  [4  C.  E.  63]  and  her  cargo  were  captured  in 
1799  for  breach  of  tne  British  blockade  of  Holland.  The  voyage 
was  from  Hamburg  to  Antwerp,  and,  of  course,  in  its  latter  part,  up 
the  Scheldt.  Condemnation  of  the  cargo  was  asked  on  the  ground 
that  the  Scheldt  was  blockaded  by  the  blockade  of  Holland.  But 
Sir  W.  Scott  said,  "Antwerp  is  certainly  no  part  of  Holland,  and, 
with  respect  to  the  Scheldt,  it  is  not  within  Dutch  territory,  but 
rather  a  coterminous  river,  dividing  Holland  from  the  adjacent 
country."  This  case  is  the  more  remarkable  inasmuch  as  Antwerp 
is  on  the  right  bank  of  the  river,  as  is  also  the  whole  territory  of 
Holland;  ^nd,  though  no  part  of  that  country  was  part  of  Flanders, 
then  equally  with  Holland  combined  with  France  in  a  war  with 
Great  Britain.  "  It  was  just  as  lawful,"  as  Sir  W.  Scott  observed, 
"to  blockade  the  ports  of  Flanders  as  those  of  Holland,"  and  the 
Scheldt  might  have  been  included  in  the  blockade,  but  he  would 
not  hold  it  necessarily  included  in  the  absence  of  an  express  declara- 
tion. 


NOTIFICATION  TO  BE  OITEN  OF  TOLUNTiBT  RAISING  OF  BLOCKADE,  OB  BESTBICTION  IN 

ITS  LIMITS. 

The. voluntary  raising  of  a  blockade^  as  also  any  restriction 
in  the  limits  of  a  blockade^  must  be  notified  in  the  man- 
ner prescribed  by 'Article  11. — Article  13^  Declaration  of  Lon- 
don^ 1909, 

"If  it  is  indispensable  to  know  of  the  establishment  of  a  blockade, 
it  would  at  least  be  useful  for  the  public  to  be  told  of  its  raising,  since 
it  puts  an  end  to  the  restrictions  imposed  on  the  relations  of  neutrals 
with  the  blockaded  port.  It  has  therefore  been  thought  fit  to  ask 
the  power  which  raises  a  blockade  to  make  known  the  fact  in  the  form 
in  which  it  has  notified  the  establishment  of  the  blockade.  (Art.  11.) 
Only  it  must  be  observed  that  the  sanction  could  not  be  the  same  in 
the  two  cases.  To  insure  the  notification  of  the  d^laration  of  block- 
ade there  is  a  direct  and  adequate  sanction;  an  unnotified  blockade 
is  not  binding.  In  the  case  of  the  raising  there  can  be  no  parallel 
to  this.  The  public  will  really  gain  by  the  raising,  even  without  being 
told  of  it  officially.  The  blockading  power  which  did  not  notify  the 
raising  would  expose  itself  to  diplomatic  remonstrances  on  the  ground 
of  the  nonfulfillment  of  an  international  duty.  This  nonfulfillment 
will  have  more  or  less  serious  consequences,  according  to  circum- 
stances. Sometimes  the  raising  of  the  blockade  will  really  have  be- 
come known  at  once,  and  official  notification  would  add  nothing  to 
this  effective  publicity. 

"  It  is  needless  to  add  that  only  the  voluntary  raising  of  a  blockade 
is  here  in  question;  if  the  blockading  force  has  been  driven  off  by 
the  arrival  of  enemy  forces,  it  can  not  be  held  bound  to  make  known 
its  defeat,  which  its  adversary  will  undertake  to  do  without  delay. 
Instead  of  raising  a  blockade,  a  belligerent  may  confine  himself  to 
restricting  it ;  he  only  blockades  one  port  instead  of  two.  As  regards 
the  port  which  ceases  to  be  included  in  the  blockade,  it  is  a  case  of 
voluntary  raising,  and  consequently  the  same  rule  applies." 
General  report  of  drafting  committee  to  London  Naval  Conference. 

"Article  38.  If  the  blockading  vessels  leave  their  position  for  any 
other  reason  than  stress  of  weather,  the  blockade  is  considered  as 
raised;  it  should  then  be  again  declared  and  notice  again  given." 

Institute  (1882),  p.  52. 

"Article  92.  Armistice,     *     *     *    Blockades  established  at  the  time 
of  the  armistice  are  not  raised  unless  by  a  special  stipulation  of  the 
agreement.     *     *     * " 
Institute  (1913),  p.  195. 

"  A  public  blockade  once  established  and  duly  notified,  must  be  pre- 
sumed to  continue  until  notice  of  discontinuance,  in  the  absence  of 
positive  proof  of  .discontinuance  by  other  evidence;  and  it  is  not 
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enough  that  the  master  and  mate  of  the  captured  vessel  swear  that 
they  saw  no  blockading  ships  off  the  port." 
Kent,  vol.  1,  p.  151,  note. 

In  case  formal  notice  ot  blockade  has  been  given  by  the  belligerent 
to  neutral  governments,  "  similar  notice  must  oe  given  of  the  discon- 
tinuance of  a  blockade,  as  far  as  possible.  For  a  wrong  is  done  to 
neutrals,  if  they  are  left  to' find  out  as  thev  can  that  a  blockade  is 
terminated,  since  a  long  time  may  elapse  belore  it  will  be  considered 
safe  to  return  to  the  old  channel  of  commerce." 
Woolsey,  pp.  345,  346. 

According  to  both  the  English  and  French  theory  of  blockade, "  the 
limitations  imposed  on  neutral  commerce  by  the  right  of  blockade 
depend  for  their  validity  solely  upon  the  fact  that  a  blockade  really 
exists  at  any  given  moment.  A  belligerent  therefore  has  no  power 
to  subject  a  neutral  to  penalties  from  the  time  that  a  port  ceases  to 
be  effectively  watched,  and  the  government  of  the  United  States  was 
undoubtedly  wrong  in  holding  the  opinion  put  forward  by  it  in 
1861,  that  a  blockade  established  by  notification  continues  in  effect 
until  notice  of  its.  relinquishment  is  given  by  proclamation.  It  is 
no  doubt  the  duty  of  a  belligerent  state  which  has  formally  notified 
the  commencement  of  a  blockade  to  give  equal  and  immediate  pub- 
licity to  its  discontinuance,  but  a  vessel  tound  for  or  approaching  a 
port  at  a  time  between  the  actual  cessation  of  blockade  and  the  public 
notification  of  the  fact  is  not  liable  to  confiscation.  If  a  ship  is  cap- 
tured under  such  circumstances,  the  utmost,  but  also  the  legitimate, 
effect  of  a  notification  is  that  the  neutral,  who  has  probably  started 
with  the  intention  of  violating  the  blockade,  and  whose  adventure 
has  since  become  innocent  from  events  with  which  he  has  had  nothing 
to  do,  is  bound  to  prove  the  existence  of  a  state  of  facts  which  frees 
his  property  from  the  penalty  to  which  it  is  prima  facie  exposed. 
The  presumption  of  the  court  will  be  that  a  regularly  notified  block- 
ade continues  to  exist  until  that  presumption  is  displaced  by  evidence. 
In  the  case  of  a  de  fa>cto  blockade  the  burden  of  proof  lies  always 
upon  the  captor." 

Hall,  pp.  730-731. 
Limited  Blockade. 

"A  blockade  may  be  limited,  so  long  as,  first,  the  belligerent  power 
enforcing  it  does  not  reserve  for  its  own  subjects  any  means  of  ac- 
cess or  of  commerce  which  it  forbids  to  neutrals;  secondly,  the  re- 
laxations of  the  general  rules  of  blockade  are  not  inconsistent  with  the 
existence  of  any  blockade  at  all ;  thirdly,  the  relaxations  are  notified 
to  neutral  states,  so  that  their  subjects  may  be  fully  apprised  of  what 
they  may  or  may  not  do.  The  object  of  a  blockade  oeing  the  inter- 
ruption of  commerce,  one  can  scarcely  quote  as  an  example  of  a 
limited  blockade  the  fact  that  during  the  American  civil  war  neutral 
ships  of  war  had  free  access  to  the  blockaded  coast. 
Westlake,  vol.  2,  p.  273. 

On  May  12, 1862,  (12  U.  S.  Stat.,  1263),  a  proclamation  was  issued 
formally  announcing  the  raising  of  the  blockade  of  certain  ports 
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within  the  proclamation  of  April  19, 1861,  and  that  commercial  inter- 
course would  be  permitted  with  these  ports,  "except  as  to  persons^ 
things,  and  information  contraband  of  war." 

On  the  same  date  the  Treasury  Department  issued  the  following; ' 
regulations  governing  trade  with  the  opened  ports : 

"  To  vessels  clearing  from  foreign  ports,  destined  to  ports  opened^ 
licenses  will  be  granted  by  Consuls  of  the  United  States  upon  satis- 
factory evidence  that  the  vessels  so  licensed  will  convey  no  per- 
sons, property,  or  information  contraband  of  war,  either  to  or  from 
the  said  ports,  which  licenses  shall  be  exhibited  to  the  Collector  of 
the  port  to  which  said  vessels  may  be  respectively  bound,  immediately 
on  arrival,  and,  if  required,  to  any  officer  in  charge  of  the  blockade ; 
and  on  leaving  either  of  said  ports  every  vessel  will  be  required  to 
have  a  clearance  from  the  collector  of  the  customs,  according  to  law, 
showing  no  violation  of  the  conditions  of  the  license.  Any  violation 
of  said  conditions  will  involve  the  forfeiture  and  condemnation  of 
the  vessel  and  cargo,  and  the  exclusion  of  all  parties  concerned  from 
any  further  privilege  of  entering  the  United  States  during  the 
war  for  any  purpose  whatever. 

"In  all  other. respects  the  existing  blockade  remains  in  full  force 
and  effect  as  hitherto  established  and  maintained,  nor  is  it  relaxed 
by  the  Proclamation  [of  May  12, 1862]  except  in  regard  to  the  ports 
to  which  the  relaxation  is  by  that  instrument  expressly  applied." 

The  proclamation  of  February  18,  1864,  (13  U.  S.  Stat.,  740)^ 
announced  the  raising  of  the  blockade  of  Brownsville,  Texas,  and 
permitted  the  resumption  of  commercial  intercourse.  This  proclama- 
tion, however,  "  does  not  authorize  or  allow  the  shipment  or  convey- 
ance of  persons  in,  or  intending  to  enter,  the  service  of  the  insur- 
gents, or  of  things  or  information  intended  for  their  use,  or  for  their 
aid  or  comfort,  nor,  except  upon  the  permission  of  the  Secretary  of 
War,  or  of  some  officer  duly  authorized  by  him,  of  the  following  pro- 
hibited articles,  namely:  cannon,  mortars,  firearms,  pistols,  bombs, 
grenades,  powder,  saltpeter,  sulphur,  balls,  bullets,  pikes,  swords, 
boarding-caps,  (always  excepting  the  quantity  of  the  said  articles 
which  may  be  necessary  for  the  defence  of  the  ship  and  those  who 
compose  the  crew,)  saddles,  bridles,  cartridge-bag  material,  percus- 
sion and  other  caps,  clothing  adapted  for  uniforms,  sailcloth  of  all 
kinds,  hemp  and  cordage,  intoxicating  drinks,  other  than  beer  and 
light  native  wines." 

See  also  the  proclamations  of  Noveuiber  19,  1864,  of  April  11,  1865, 
and  of  May  22,  1865,  (13  Stat.,  750,  753.  757),  raising  the  blockade  as  to 
certain  other  parts,  and  the  proclamation  of  June  23,  1865,  (13  Id.,  768), 
raising  the  entire  blockade  announced  by  the  proclamations  of  April  1'^ 
and  27,  1861. 

If  blockading  vessels  "  leave  their  stations  voluntarily,  except  for 
purposes  of  the  blockade,  such  as  chasing  a  blockade  runner,  or  are 
driven  away  by  the  enemy's  force,  the  blockade  is  abandoned  or 
broken.  As  the  suspension  of  the  blockade  is  a  serious  matter,  in- 
volving a  new  notification,  commanding  officers  will  exercise  especial 
care  not  to  give  grounds  for  complaints  on  this  score." 

Instructions  to  United  States  Blockading  Vessels,  Navy  Department  Gen- 
eral Orders,  No.  492,  June  20,  1898. 
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"Art.  139.  As  scon  as  a  Blockade  ceases,  from  any  cause,  the  Com- 
mander of  the  Squadron  should  take  all  necessary  steps  to  make 
known  the  fact." 

Naval  Prize  Law,  Holland. 

"Art.  37.  *  *  *  If  the  blockading  force  leave  its  station  vol- 
untarily, except  for  purposes  of  the  blockade,  or  is  driven  away  by 
the  enemy,  the  blockade  is  abandoned  or  broken.  The  abandonment 
or  forced  suspension  of  a  blockade  requires  a  new  notification  of 
blockade." 

United  States  Naval  Code,  1900. 

"Art.  31.  When  a  blockade  is  raised,  the  commander  of  the  block- 
ading fleet  or  warship  must  at  once  report  the  fact  to  the  Minister 
of  Alarine,  and  take  all  necessary  steps  to  make  the  fact  generally 
known." 

Japanese  Regulations.  1904. 

"  71.  If  a  blockade  is  voluntarily  raised,  or  narrowed  in  its  extent, 
this  is  to  be  made  known  as  provided  in  67." 
German  Prize  Rules,  1909. 

"  73.  The  raising  of  a  blockade,  as  well  as  anv  restrictions  in  its 
limits,  must  be  notified  in  the  same  manner  as  above." 
French  Naval  Regulations,  1912. 

Article  13  of  Declaration  of  London,  1909,  substantially  appears  as 
Art.  94  of  the  Austro-Hungarian  Eules  of  Maritime  and  Land  War- 
fare, 1913. 

Effect  of  Occupation  as  to  Limiting  Blockade. 

"The  occupation  of  a  city  by  a  blockading  belligerent  does  not 
terminate  a  public  blockade  of  it  previously  existing,  the  city  itself 
being  hostile,  the  opposing  enemy  m  the  neighborhood,  and  the  occu- 

f)ation  limited,  recent,  and  subject  to  the  vicissitudes  of  war.  Still 
ess  does  such  occupation  terminate  such  a  blockade  proclaimed  and 
rtiaintained  not  only  against  the  city,  but  against  the  port  and  dis- 
trict commercially  dependent  upon  it  and  blockaded  by  its  blockade. 
The  Circassian^  2  Wall.  135. 

"Wharton  in  his  International  Law  Digest,  III,  364,  following 
Hall  (3ed.^)5  656,  says:  '  This  ruling  conflicts  with  Thirty  Hogsheads 
V.  Boyle,  9  Cranch,  191.  Damages  were  afterwards  given  by  the 
mixed  commission  to  the  owners  of  the  Circassian. 

"He  also  Quotes  Lorimer,  Law  of  Nations,  145,  who  says:  'A 
British  ship,  tne  Circassian^  was  actually  seized  and  confiscated  by  the 
American  prize  court  for  attempting  to  run  the  blockade  at  New 
Orleans  after  New  Orleans  had  been  retaken  and  was  in  possession  of 
the  North,  and  she  was  restored  only  under  the  mixed  commission 
appointed  by  the  treaty  of  Washington  at  the  close  of  the  war. 

"  There  is  nothing  in  these  comments  to  indicate  that  the  decision 
had  been  carefully  examined,  and  it  is  obvious  that  Lorimer,  since 
he  speaks  of  the  ship  having  been  '  restored '  by  the  mixed  commis- 

I  I     ^1    I     ^    ■    I.  ■■■■■■■■■■■       ..Ml     I       ■■    ■■  ■■    ■     1^1     ■»     I     ..I    ■■     ■    -I     ■■    ■■■     ■  I.I  ,    I      ■  ■■  ■■    ■■■»■■■     ■  I,    I       I         ■        I      I     ■— ■■       II  ■      I  ■    .1     ■    I      ■  I  I  ■■■■,■■.,■  ■■!■    ■—MM,      ■■,..        ■_■■■!■■>        I     ..      II      I.I     ,^ 

14th  ed.,  690. 
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sion,  was  not  acquainted  either  with  the  powers  or  the  proceedings 
of  that  body. 

"  It  may  be  accepted  as  self-evident,  as  a  general  proposition,  that 
the  capture  of  a  blockaded  port  by  the  blockading  belligerent  termi- 
nates his  blockade  of  such  port,  since  he  could  hardly  blockade  him- 
self ;  nor  does  it  necessarily  appear  that  this  proposition  was  denied 
in  the  case  of  the  Circassicm.  The  facts  were  that  the  Government 
of  the  United  States,  by  a  formal  proclamation,  assumed  to  con- 
tinue the  blockade  of  the  port  of  New  Orleans  till  July  1,  1862, 
though  the  occupation  of  the  city  of  New  Orleans  was  effected  by 
the  United  States  troops  on  the  2d  of  May.  The  port  of  New  Or- 
leans and  the  City  of  New  Orleans  were  not  the  same j  and  the  court 
drew  a  sharp  distinction  between  the  two  things.  '  It  may  be  well 
enough  conceded,'  said  the  court,  '  that  a  continuous  and  complete 
possession  of  the  city  and  the  port,  and  of  the  approaches  from  the 
Gulf,  would  make  a  blockade  unnecessary,  and  would  supercede  it. 
But,  at  the  time  of  the  capture  of  the  Circassicm  there  had  been  no 
such  possession.  Only  the  city  was  occupied,  not  the  port,  much  less 
the  district  of  country  commercially  dependent  upon  it,  and  block- 
aded by  its  blockade.'  Mr.  Justice  Nelson,  however,  in  his  dissenting 
opinion,  contended  that  at  the  time  when  the  vessel  was  seized  both 
*the  city  and  port  of  New  Orleans  were  reduced,  and  full  authority 
of  the  United  States  extended  and  held  over  them.'  (2  Wall. 
150,  166.) 

"The  same  difference  of  opinion  as  to  the  facts  apparently  existed 
in  the  mixed  commission,  which,  by  a  majority  of  votes,  awarded 
compensation  to  the  owners  of  the  vessel.  Although  the  award  does 
not  disclose  the  reasons  on  which  it  was  founded,  the  dissenting 
opinion  of  Mr.  Frazer,  the  American  commissioner,  indicates  that 
they  were  the  same  as  those  maintained  by  Mr.  Justice  Nelson.  Mr. 
Frazer's  dissent  was  based  solely  upon  the  facts.  At  the  close  of  an 
extended  opinion,  he  said : '  Comments  and  criticisms  upon  the  judg- 
ment of  the  court  had  fallen  under  my  eye;  trusting  to  which,  1  con- 
fess, I  had  been  somewhat  impressed  with  serious  doubts  (to  say  the 
least)  of  the  legality  of  the  condemnation.  But  a  very  careful  study 
of  the  case  shows  that,  in  making  such  criticisms,  no  account  has  been 
taken  of  the  important  fact  that  the  possession  of  the  United  States 
forces  at  New  Orleans  did  not  extend  to  the  whole  port  when  the 
ship  was  seized;  no  such  entire  possession  being  anywhere  directly 
asserted.  That  the  error  is  one  of  inference,  resulting  from  the  fact, 
doubtless,  that  the  wider  area  of  the  port,  is  contradistinguished 
from  the  city  of  the  same"  name,  has  usually  escaped  attention.  It 
follows,  therefore,  that- the  principle  supposed  to  be  violated  by  the 
court  was  really  not  violated  at  all,  and  that  the  question  was  not 
that  which  has  sometimes  been  supposed.  It  is  not,  1  may  hope,  im- 
proper to  say  that  the  best  care  and  judgment  which  I  am  able  to 
bring  to  the  consideration  of  the  case  has  resulted  in  a  clear  convic- 
tion that  the  condemnation  of  the  Circassian  was  correct.^ " 

Moore,  Int.  Arbitrations,  IV.  3911,  3920,  .3922. 

"'It  is  advisable,  where  the  exercise  of  a  belligerent  right  is  in 
doubt,  to  avoid,  so  far  as  practicable,  a  strained  interpretation  of  the 
facts  for  the.  purpose  of  supporting  the  belligerent  claim.'     (Mr. 
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Day,  Sec.  of  State,  to  Secretary  of  Navy,  July  19, 1898, 230  MS.  Dom. 
Let;  272)." 

Moore's  Int.  Law  Dig.  vol.  7,  p.  842. 

"  The  blockade  of  the  coast  of  Louisiana,  as  established  on  the  coast 
of  the  Southern  States  generally,  by  the  President's  proclamation  of 
April  19,  1861,  was  not  terminated  by  the  capture  of  the  forts  below 
New  Orleans  by  Commodore  Farragut  and  the  occupation  of  the  city 
by  General  Butler,  and  the  proclamation  of  the  President  of  the 
12th  of  May,  1862,  declaring  that  after  June  1  the  blockade  of  the 
port  of  New  Orleans  should  cease.  It  therefore  remained  in  force  at 
Calcasieu,  on  the  western  extremity  of  the  coast  of  Louisiana.  The 
Baigorry,  2  Wall.  474 ;  The  Josephhie,  3  Wall.  83." 
Moore's  Digest,  vol.  7,  p.  840. 

"A  vessel  having  been  captured  by  a  United  States  cruiser  on  June 
29,  1898,  for  attempting  to  go  to  Guantanamo,  Cuba,  of  which  a 
blockade  had  been  established  oy  Admiral  Sampson,  it  was  contended 
that,  at  the  time  of  the  capture,  the  port  of  Guantanamo  was  in  the 
possession  and  control  of  the  United  States  and  that  the  blockade 
was  thereby  terminated.  The  town  of  Guantanamo  is  eighteen  miles 
from  the  mouth  of  Guantanamo  Bay.  The  harbor  was  held  by 
United  States  naval  vessels  and  by  a  party  of  marines  who  occupied 
the  crest  of  a  hill  on  the  west  side  of  the  harbor  near  its  entrance, 
but  the  town  at  the  head  of  the  bay  was  still  held  by  the  Spanish 
forces,  as  were  several  other  positions  near  by,  and  the  campaign  in 
the  neighborhood  was  in  active  progress,  and  encounters  between 
the  American  and  Spanish  troops  were  of  frequent  occurrences 
Under  these  circumstances  the  court  held  that '  the  blockade  was  still 
operative  as  against  vessels  bound  for  the  city  of  Guantanamo.  The 
occupation  of  the  city,'  continued  the  court,  '  terminates  a  blockade 
because,  and  only  because,  it  supersedes  it,  and  if  a  vessel  be  bound  to 
a  port  or  place  beyond,  which  is  still  occupied  by  the  enemy^  the 
occupation  of  the  mouth  of  the  harbor  does  not  necessarily  ternlmate 
the  blockade  as  to  such  places.'  The  Adula^  176  U.  S.  361 ;  affirming 
89  Fed.  Kep.  351,  and  citing  the  Circassian^  2  Wall.  135." 

Moore's  Digest,  vol.  7,  p.  842. 

Sir  William  Scott,  in  the  Nepturms  (1799)  (1  C.  Kob.  170),  said; 
"There  are  two  sorts  of. blockade;  one  by  the  simple  fact  only,  the 
other  by  a  notification  accompanied  with  the  fact.  In  the  former  case^ 
when  the  fact  ceases,  otherwise  than  by  accident  or  the  shifting  of  the 
wind)  5  there  is  immediately  an  end  of  the  blockade ;  but  when  the  fact 
is  accompanied  by  a  public  notification  from  the  government  of  a  bel- 
ligerent country  to  neutral  governments,  I  apprehend  prima  facie^ 
the  blockade  must  be  supposed  to  exist  till  it  has  been  publicly  re- 
pealed. It  is  the  duty,  undoubtedly,  of  a  belligerent  country,  which 
has  made  the  notification  of  blockade,  to  notify  in  the  same  way,  and 
immediately,  the  discontinuance  of  it.  To  sujffer  the  fact  to  cease^ 
and  to  apply  the  notification  again,  at  a  distant  time,  would  be  a 
fraud  on  neutral  nations,  and  a  conduct  which  we  are  not  to  suppose 
any  country  would  pursue.  I  do  not  sav  that  a  blockade  of  this 
sort  may  not  in  any  possible  case  expire  de  fctcto^  but  I  say,  such  a 
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conduct  is  not  hastily  to  be  presumed  against  any  nation.  And 
therefore,  till  such  a  case  is  clearly  made  out,  I  shall  hold,  that  a 
blockade  by  notification  is,  prima  facie^  to  be  presumed  to  continue 
till  the  notification  is  revoked/' 

In  the  Neptimus  (1799)  (2  C.  Rob.  110),  Sir  William  Scott  said:— 
"The  effect  of  a  notification  to  any  foreign  government  would 
clearly  be  to  include  all  the  individuals  of  that  nation ;  it  would  be 
nugatory,  if  individuals  were  allowed  to  plead  their  ignorance  of  it ;, 
it  is  the  duty  of  foreign  governments  to  communicate  the  informa- 
tion to  their  subjects,  whose  interests  they  are  bound  to  protect, 
I  shall  hold,  therefore,  that  a  neutral  master  can  never  be  heard  to 
aver  against  a  notification  of  blockade  that  he  is  ignorant  of  it. 
If  he  is  really  ignorant  of  it,  it  may  be  a  subject  of  representation 
to  his  own  government,  and  may  raise  a  claim  of  compensation  from 
them,  but  it  can  be  no  plea  in  the  court  of  a  belligerent.  In  the 
case  of  a  blockade  de  facto  only,  it  may  be  otherwise;  but  this  is  a 
case  of  a  blockade  by  notification.  Another  distinction  between  a 
notified  blockade  and  a  blockade  existinff  de  facto  only,  is,  that  in 
the  former  the  act  of  sailing  for  a  blockaded  place  is  sufficient  to 
constitute  the  offence.  It  is  to  be  presumed  that  the  notification 
will  be  formally  revoked,  and  that  due  notice  will  be  given  of  it; 
till  that  is  done,  the  port  is  to  be  considered  as  closed  up ;  and  from 
the  moment  of  quitting  port  to  sail  on  such  a  destination,  the  offence 
of  violating  the  blockade  is  complete,  and  the  propertv  engaged  in 
it  subject  to  confiscation.  It  may  be  different  in  a  bloctade  existing 
de  facto  only ;  there  no  presumption  arises  as  to  the  continuance,  and 
the  ignorance  of  the  party  may  be  admitted  as  an  excuse  for  sailing 
on  a  doubtful  and  provisional  destination." 

The  Circassian  (1864)  (2  Wall.  135),  quoting  from  the  syllabus: 
"A  public  blockade,  that  is  to  say,  a  blockade  regularly  notified  to 
neutral  governments,  and  as  such  distinguished  from  a  simple  block- 
ade or  such  as  may  be  established  by  a  naval  officer  acting  on  hi& 
own  discretion  or  under  direction  of  his  superiors,  must,  in  the 
absence  of  clear  proof  to  the  contrary^  be  presuriied  to  continue  imtil 
notification  is  given  by  the  blockading  government  of  its  discon- 
tinuance." 

See  also  the  Baigorry,  2  WaU.,  474. 


LUBILITT  TO  CAPTUBE  DEPENDS  UPON  KNOWLEDfiE  OF  BLOCKADE. 

The  liability  of  a  neutral  vessel  to  capture  for  breach  of 
blockade  is  contingent  on  her  knowledge^  actual  or  pre- 
sumptive^ of  the  blockade. — Article  i^.  Declaration  of  Lon- 
don, 1909. 

"  For  a  vessel  to  be  liable  to  capture  for  breach  of  blockade,  the  first 
condition  is  that  she  must  be  aware  of  the  blockade,  because  it  is 
not  just  to  punish  some  one  for  breaking  a  rule  which  he  does  not 
know.  Nevertheless,  there  are  circumstances  in  which,  even  in  the 
absence  of  proof  of  actual  knowledge,  knowledge  may  be  presumed, 
the  right  of  rebutting  this  presumption  being  always  reserved  to 
the  party  concerned." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

u  3^     *     *     *     There  is  a  breach  of  the  blockade  when  a  merchant 
vessel,  having  information  of  the  blockade,  attempts  by  force  or 
strategy  to  penetrate  the  line  of  the  blockade." 
Institute  (1877),  p.  15. 

The  judicial  decisions  in  both  England  and  the  United  States  in- 
variably "  admit  that  the  neutral  must  be  chargeable  with  knowledge, 
either  actual  or  constructive,  of  the  existence  of  the  blockade,  and 
with  an  intent,  and  with  some  attempt,  to  break  it,  before  he  is  to 
suflFer  the  penalty  of  a  violation  of  it.  The  evidence  of  that  intent, 
and  of  the  overt  act,  will  greatly  vary,  according  to  circumstances; 
and  the  conclusion  to  be  drawn  from  those  circumstances  will  de- 
pend, in  some  degree,  upon  the  character  and  judgment  of  the  prize 
courts;  but  the  true  principles  which  ought  to  govern  have  rarely 
been  a  matter  of  dispute.  The  fact  of  clearing  out  or  sailing  for  a 
blockaded  port  is,  in  itself,  innocent,  unless  it  oe  accompanied  with 
knowledge  of  the  blockade.  Such  a  vessel  not  possessed  of  such  pre- 
vious knowledge  is  to  be  first  warned  of  the  fact,  and  a  subsequent 
attempt  to  enter  constitutes  the  breach.  This  was  the  provision  in 
the  treaty  with  England,  in  1794,  and  it  has  been  declared  in  other 
cases,  and  is  considered  to  be  a  correct  exposition  of  the  law  of 
nations." 

Kent,  vol.  1,  p.  155. 

"  Where  a  neutral  vessel  is  intercepted  on  her  passage,  with  a  cargo 
from  a  blockaded  port,  and  the  cargo  is  proved  to  have  been  shipped 
after  the  blockade  had  commenced,  and  was  known  at  the  port,  the 
party  is  precluded  from  denying  his  knowledge  of  its  existence.  The 
personal  ignorance  of  the  master,  in  such  a  case,  could  only  have 
arisen  from  a  fraudulent  determination  not  to  know, — an  obstinate 
exclusion  of  knowledge  it  was  his  duty  to  have  acquired ;  and  if  his 
personal  ignorance  could  be  proved,  it  would  not  form  even  an 
equitable  defense.  He  is,  therefore,  very  justly  precluded  from  deny- 
ing his  knowledge  of  what  it  is  morally  impossible  he  should  have 
been  ignorant,  except  for  a  fraudulent  intent."    *     *     * 

In  case  "the  neutral  vessel  is  intercepted  on  her  egress  from  a 
blockaded  port,  with  a  cargo  shipped  immediately  after  the  block- 
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ade  had  commenced,  and  while  it  might  have  been  unknown  to  the 
inhabitants  of  the  pout  when  the  vessel  sailed,  the  party  will  be 
allowed  to  rebut  the  presumption  of  law  by  satisfactory  proof,  of  his 
ignorance  of  the  establishment  of  the  blockade.  In  all  cases  of  this 
kind,  where  the  presumption  of  knowledge  is  not  absolute  and  con- 
clusive, the  neutral  claimant  is  allowed  tp  prove  his  own  innocence. 
And  the  captor  can  judge  from  the  nature  and  circumstances  of  each 
particular  case,  whether  the  neutral  vessel  is  acting  in  good  faith, 
and  is  really  ignorant  of  the  existence  of  the  blockade,  or  whether 
the  pretended  ignorance  is  a  mere  fraudulent  attempt  to  deceive." 

"Where  there  are  no  legal  or  probable  grounds  for  imputing  to 
the  master  of  a  neutral  vessel  the  knowledge  of  the  existence  of  a 
blockade  which  he  is  charged  to  have  violated,  it  rests  upon  the 
captor  to  establish  the  fact  of  this  knowledge  by  positive  evidence. 
To  warrant  a  condemnation,  the  proof  must  be  clear  and  definite  that 
such  vessel  had  been  duly  notified  of  the  blockade,  and  had  under- 
taken or  prosecuted  the  voyage  in  defiance  of  the  notice  or  warning. 
*  *  *  Proof  of  the  actual  knowledge  of  the  party  at  the  inception 
of  the  voyage,  supersedes,  in  all  cases,  the  necessity  of  a  warning, 
nor  is  it  of  any  importance  by  what  means  or  in  what  form  he  re- 
ceived the  information,  if  the  information  was  credible  in  its  nature, 
and  came  in  such  a  form  and  from  such  a  source  as  to  leave  no  rea- 
sonable ground  on  his  mind  as  to  its  authenticity;  he  is  not  per- 
mitted to  aver  that  he  placed  no  confidence  in  a  communication  that 
had  just  claims  to  his  belief.^' 

Halleck,  pp.  550-552. 

"  Equity  requires  that  the  neutral  should  have  had  time  to  receive 
notice  of  the  blockade.  Hence,  a  ship  from  a  distance,  as  from  across 
the  Atlantic,  may  attempt  to  enter  a  port  actually  invested,  without 
exposing  itself  to  penalties. 

"  It  cannot  be  said  in  justice^  that  a  shrewd  suspicion  of  a  blockade 
is  enough  to  make  a  vessel  guilty  in  sailing  for  a  certain  port,  for  a 
known  or  a  knowable  fact  must  precede  guilt.  On  the  other  hand, 
a  fair  possibility  derived  from  the  expectation  of  peace,  or  from 
other  sources,  that  a  blockade  is  raised,  may  justify  a  vessel  in  sailing 
contingently  for  the  port  in  question  with  the  intention  of  inquiring 
at  the  proper  place  into  the  fact." 

Woolsey,  p.  346. 

"  Since  breach  of  blockade  is,  from  the  standpoint  of  the  blockad- 
ing belligerent,  a  criminal  act,  knowledge  on  the  part  of  a  vessel  of 
the  existence  of  a  blockade  is  essential  for  making  her  egress  or 
ingress  a  breach  of  blockade. 

"It  is  for  this  reason  that  Continental  theory  and  practice  have 
never  considered  a  blockade  established  without  local  and  diplomatic 
notification,  so  that  every  vessel  might  have,  or  might  be  supposed 
to  have,  notice  of  the  existence  of  a  blockade.  And  for  the  same 
reason  some  States,  as  France  and  Italy,  have  never  considered  a 
vessel  to  have  committed  a  breach  of  blockade  unless  a  special  warn- 
ing was  given  her  before  her  attempted  ingress  by  one  of,  the  block- 
ading cruisers  stopping  her  and  recording  the  warning  upon  her 
log-book. 

"British,  American,  and  Japanese  practice  regarding  the  neces- 
sary knowledge  of  the  existence  of  a  blockade  on  the  part  of  a  vessel 
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has  always  made  a  distinction  between  actual  and  constructive 
notice,  no  breach  of  blockade  having  been 'held  to  exist  without 
either  the  one  or  the  other.  Actual  notice  has  been  considered  knowl- 
edge acquired  by  a  direct  warning  from  one  of  the.  blockading  men- 
of-war  or  knowledge  acquired  from  any  other  public  or  private 
source  of  information.  Constructive  knowledge  has  been  presumed 
knowledge  of  the  blockade  on  the  part  of  a  vessel  on  the  ground 
either  of  notoriety  or  of  diplomatic  notification." 
Oppenheim,  vol.  2,  466. 

"  Art.  115.  The  Master  will  be  held  to  have  had  Actual  Notice  if 
he  is  shewn  to  have  had  knowledge  of  the  Blockade,  in  whatever  way 
he  may  have  acquired  such  knowledge,  whether  by  direct  warning 
from  a  belligerent  cruiser,^  or  from  any  other  source  of  information, 
public  or  private." 

"Art.  116.  Whether  the  master  has  had  Actual  Notice  must 
be  ascertained  by  personal  inquiry  from  the  Master  and  Crew  and 
by  examination  of  the  Vessel's  papers.  The  Commander  should 
especially  examine  the  Charter-party  and  Bills  of  Lading,  to  see 
whether  they  contain  any  recitals  as  to  the  Blockade;  also  the  Log 
and  the  Certificate  of  Eegistry,  or  other  Document  denoting  the 
Vessel's  Nationality,  to  see  whether  any  warning  of  the  Blockade  has 
been  inscribed  thereon." 
Naval  Prize  Law,  Holland. 

"  Art.  117.  The  existence  of  a  Blockade  is  presumed  to  be  notorious 
to  Vessels  within  the  line  of  Blockade.  No  other  proof  of  Notice  is 
therefore  necessary  in  a  case  of  Breach  of  Blockade  outwards.^  A 
Blockade  may  also,  under  certain  circumstances,  be  notorious  to 
Vessels  not  within  the  line  of  Blockade.  Whether  or  no  this  is  the 
case,  is  a  question  which  each  Commander  must  decide  for  himself 
upon  consideration  of  all  the  circumstances,^  such  as : 

"  1.  With  reference  to  the  Blockade  itself ;  the  length  of  time  it 
has  been  instituted ;  the  number  of  Vessels  warned  and,  captured. 

"2.  With  reference  to  the  place  blockaded;  its  locality,  its  im- 
portance, its  facility  of  communication  with  places  commercially  con- 
nected with  it. 

'*  3.  With  reference  to  the  Vessel  stopped ;  the  port  from  which  she 
sailed,  the  time  when  she  sailed;  the  course  of  her  voyage;  the 
probability  of  her  having  received  information  either  from  cruisers 
or  merchant  vessels,  or  at  intermediate  ports." 
Naval  Prize  Law,  Holland. 

"  11.  Merchant  vessels  of  neutral  nationality  are  liable  to  con- 
demnation as  prizes  in  the  following  cases : —    *    *    * 

"(2)  When  such  vessels  are  found  breaking  a  blockade,  and  it  is 
not  proved  that  the  masters  were  unaware  of  the  establishhent  of  the 
blockade;    *    *    *" 

Russian  Prize  Regulations,  1895. 

1 "  Such  warning  is  held  by  Great  Britain,  the  United  States,  Russia,  and  Denmark,  to 
be  only  one  out  of  many  ways  In  which  a  vessel  is  affected  with  Notice ;  Neptunua,  2  C. 
Rob.  110.  Franciska,  10  Moore  P.  C.  37;  while  France,  Spain,  and  Sweden  insist  upon 
the  necessity  for  individual  warning  in  every  case." 

«  Vrow  Judith,  1  C.  Rob.  150. 

^Hoffnuiig,  6  C.  Rob.  112.     Tuiela,  6  Rob.  177.     Franciska,  Spinks,  111. 
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"Art.  39.  The  notification  of  a  blockade  must  be  made  before  neu- 
tral vessels  can  be  seized  for  its  violation.    ♦    ♦    *  " 
United  States  Naval  Code,  1900. 

"Art.  25.  In  cases  where  the  master  of  a  ship  has  received  direct 
warning  from  a  Japanese  warship,  or  where  it  is  clear  that  he  has 
become  aware,  either  through  public  or  private  information,  or  by 
any  other  means  whatsoever,  of  the  existence  of  the  blockade,  he 
shall  be  held  to  have  received  actual  notice  of  the  said  blockade." 
Japanese  Regulations,  1904. 

"Art.  28.  of  the  Japanese  Regulations  relating  to  Capture  at  Sea, 
1904,  provides  for  exemption  from  capture  in  the  following  case : 

"(2)  When  a  ship  which  has  entered  port  during  the  blockade 
without  having  received  notice  of  its  establishment  leaves  port  with- 
out a  cargo." 

"Art.  64.  In  the  case  of  a  ship  which  is  exempted  from  capture, 
either  because  she  has  not  received  notice  of  the  blockade,  or  because 
she  comes  under  clause  2  of  Article  30,  or  because,  as  specified  in 
Article  36  and  Article  38,  she  was  not  aware  of  the  fact  that  hostili- 
ties had  broken  out,  the  visiting  officer  shall  enter  in  the  ship's  log, 
or  in  the  papers  which  show  her  nationality,  a  warning  in  accordance 
with  Form  2  or  Form  3  and  order  her  to  turn  back,  or  take  suitable 
steps  to  make  her  change  her  course  in  some  other  direction,  &c." 
Japanese  Regulations,  1904. 

"  72.  A  ship  can  be  seized  for  breach  of  blockade  only  when  it  had 
knowledge  of  the  blockade,  or  such  knowledge  on  its  part  can  be  as- 
sumed." 

"  73.  In  judging  whether  the  knowledge  existed  or  not,  are  to  be 
considered : — 

(a)  The  progress  and  reach  of  the  notification  (see  67) ; 

(b)  that  the  blockade  declaration  in  German  and  allied  ports  will 
be  published  as  soon  as  possible. 

(c)  that  the  existence  of  the  blockade  will  not  be  known  imme- 
diately in  the  enemy  ports." 

German  Prize  Rules,  1909. 

"75.  The  liability  of  a  neutral  ship  to  seizure  for  violation  of 
blockade  is  dependent  upon  its  real  or  presumed  knowledge  of  the 
blockade." 

French  Naval  Regulations,  1912. 

Article  14  of.  Declaration  of  London,  1909,  substantially  appears 
as  Art.  95  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land 
Warfare,  1913. 

"Neutral  vessels  are  entitled  to  notification  of  a  blockade  before 
they  can  be  made  prize  for  its  attempted  violation.  The  character 
of  this  notification  is  not  material.  It  may  be  actual,  as  by  a  vessel 
of  a  blockading  force,  or  constructive,  as  by  a  proclamation  of  the 
government  maintaining  the  blockade,  or  by  common  notoriety.  If 
a  neutral  vessel  can  be  shown  to  have  had  notice  of  the  blockade  in 
any  way,  she  is  good  prize  and  should  be  sent  in  for  adjudication; 
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but,  should  formal  notice  not  have  been  given,  the  rule  of  construc- 
tive knowledge  arising  from  notoriety  should  be  construed  in  a 
manner  liberal  to  the  neutral." 

Instructions  to  United  States  Blockading  Vessels,  Navy  Department  Gen- 
eral Orders,  No.  492,  June  20,  1898.     (For.  Rel.  1898,  780.) 

"  To  justify  the  exercise  of  the  right  of  blockade,  and  legalize  the 
capture  of  a  neutral  vessel  for  violating  it,  a  state  of  actual  war  must 
exist,  and  the  neutral  must  have  knowledge  or  notice  that  it  is  the 
intention  of  one  belligerent  to  blockade  the  ports  of  the  other." 

Moore's  Digest,  vol.  7,  p.  785. 

"In  numerous  treaties  negotiated  by  the  United  States  it  is  pro 
vided  that,  notwithstanding  a  diplomatic  general  notice  of  blockade, 
a  neutral  vessel  can  not  be  condemned  for  blockade  running  unless 
she  had  notice  en  route  that  the  place  in  question  was  blockaded. 
(Treaty  with  Sweden,  September  4,  1816,-  July  14,  1827;  with  Prus- 
sia, May  1,  1828;  with  Greece,  December  10,  1837;  with  Sardinia, 
November  26,  1837.)  In  other-  treaties  special  notification  is  made 
dependent  on  the  question  of  the  knowledge  or  ignorance  of  the  party 
seized.  (Treaty  of  the  United  States  with  Great  Britain,  November 
28,  1795;  with  France,  September  30,  1800;  with  Hayti,  November 
3,  1864;  with  Italy,  February  27,  *  1871.)  'But  notwitJistanding 
these  treaties,  the  Government  of  the  United  States  seems  to  look 
upon  the  diplomatic  notice  as  superfluous,  and  t^  exact  in  all  cases 
a  special  notification.  The  instructions  of  May  14,  1846,  relating  to 
the  blockade  of  Mexican  ports  prescribe  that  no  neutral  vessel  en- 
tering into  a  blockaded  port  can  be  captured  or  detained  unless  it 
has  received  from  one  of  the  blockading  squadron  special  notice  of 
the  existence.'  (Martens  Nouv.  rec.  IX.  167.)  The  proclamation  of 
President  Lincoln  of  April  19,  1861,  declares  that  if,  with  the  inten- 
tion to  violate  the  blockade,  a  ship  attempts  to  leave  or  to  enter  one 
of  the  blockaded- ports,  there  must  be  an  examination  by  the  com- 
mander of  one  of  the  blockading  vessels,  who  shall  take  due  note  of 
the  fact  and  date  of  the  notice.  Lord  Lyons  to  Lord  Eussell,  May  2, 
1861;  Mr.  Seward  to  the  Minister  of  Spain,  Archiv.  Dip.,  1861,  ii, 
265 ;  iii.  438,  443.  But  the  American  prize  courts  have  not  accepted 
this  opinion  of  the  Executive,  and  courts  have  declared  that  a  vessel 
could  be  taken  prize  without  special  notice,  if  the  officers  of  the  ves- 
sel had  knowledge  of  the  blockade,  and  were  consequently  charge- 
able with  bad  faith.  (The  Circassian^  2  Wall.  135.)" 
Moore's  Digest,  vol.  7,  pp.  827,  828. 

"  The  approach  of  a  vessel  to  the  mouth  of  a  blockaded  port  for 
inquiry — ^the  blockade  having  been  generally  known— is  itself  a 
breach  of  the  blockade,  and  subjects  both  vessel  and  cargo  to  con- 
demnation.    *     *    * 

" '  If  approach  for  inquiry  were  permissible  it  will  be  readily  seen 
that  the  greatest  facilities  would  be  afforded  to  elude  the  blockade.' 
Field.  J.,  The  Cheshire,  3  Wall.  231,  235 ;  s.  p.,  The  Spes,  5  C.  Kob. 
80 ;  The  Charlotte  Christine,  6  C.  Rob.  101." 

Moore's  Digest,  vol.  7,  p.  829. 

"  Under  the  proclamation  of  the  President  of  April  19,  1861,  only 
those  who  are  ignorant  of  the  blockade  are  entitled  to  the  warning 
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and  indorsement  mentioned  in  the  proclamation.    The  Revere  (1862) , 
2  Sprague,  107." 

Moore's  Digest,  vol.  7,  p.  821. 

In  the  case  of  the  Neptwnus  (1799)  (2  C.  Rob.  110,  Scott,  796),  a 
vessel  sailed  from  a  neutral  port  to  Havre  that  was  under  blockade 
that  had  been  formally  notified.  Before  reaching  Havre  she  fell  in 
with  the  English  fleet  and  made  inquiries  as  to  whether  Havre  was 
at  that  time  under  blockade.  She  was  informed  by  the  commander 
of  an  English  frigate  that  "it  was  not  blockaded."  Acting  on  this 
information  the  Dleytunvs  proceeded  on  her  voyage  and  was  later 
captured  for  alleged  breach  of  blockade  by  an  English  naval  vessel. 
At  the  prize  hearing  Sir  William  Scott  held  that  as  the  blockade, had 
been  formally  notified  the  Neptimas  was  undoubtedly  in  delicto 
from  the  time  she  left  her  port  of  departure  and  could  properly 
have  been  captured  by  the  English  fleet.  The  capture  not  having 
been  made  and  the  master  being  informed  that  Havre  was  not 
blockaded,  "under  these  circumstances,  I  think  that  after  this  in- 
formation he  is  not  taken  in  delicto.  I  do  not  mean  to  say  that  the 
fleet  could  give  the  man  any  authority  to  go  to  a  blockaded  port;  it 
is  not  set  up  as  an  authority,  but  as  intelligence  affording  a  reasonable 
ground  of  belief;  as  it  could  not  be  supposed,  that  such  a  fleet  as 
that  was,  would  be  ignorant  of  the  fact. 

"From  that  time  I  consider  that  a  state  of  innocence  commences; 
the  man  was  not  only  in  ignorance,  but  had  received  positive  informa- 
tion that  Havre  was  not  blockaded.  Under  these  circumstances,  I 
think  it  would  be  a  little  too  hard  to  press  the  former  offence  against 
him;  it  would  be  to  press  a  pretty  strong  principle  rather  too 
strongly."    The  vessel  and  cargo  were  restored  to  its  owners. 

In  Yeaton  v.  Pry  (1809)  5  Cranch,  335,  it  was  held,  quoting  from 
the  syllabus,  that  "  a  vessel  sailing  ignorantly  for  a  blockaded  port  is 
not  liable  to  condemnation  under  the  law  of  nations." 

The  Prize  Cases  (1862)  (2  Black  635) :  "A  vessel  being  in  a 
blockaded  port  is  presumed  to  have  notice  of  the  blockade  as  soon  as 
it  commences.    This  is  a  settled  rule  in  the  law^  of  nations." 

One  of  the  defenses  interposed  in  the  case  of  the  Louisa  Agnes 
(1862)  (Blatch.  P.  C.  107),  a  neutral  vessel  captured  for  alleged 
violation  of  blockade,  was  "  that  the  vessel  was  entitled  to  be  warned 
off  the  blockaded  port,  and  that,  on  such  warning  being  given,  she 
became  discharged  of  all  culpability  by  having  immediately  obeyed 
the  notice,  and  changed  her  course,  under  the  direction  of  the  block- 
ading vessel,  for  Baltimore  and  continued  that  course  for  a  succes- 
sion of  days,  until  her  ultimate  arrest.  This  objection  would  be  of 
avail  under  the  general  la;w,  in  case  her  approach  to  the  blockaded 
ports  was  innocent,  and  in  ignorance  of  their  condition,  without  re- 
gard to  the  prerequisite  of  warning  supposed  to  be  connected  with 
the  imposition  of  blockades  by  the  proclamation  of  the  President. 
Because  the  doctrine  that,  in  order  to  affect  a  neutral  with  the  penal 
consequences  of  a  violation  of  blockade,  it  is  necessary  for  him  to 
have  been  suffieiently  informed  of  its  existence,  (The  Rolla^.&  Ch. 
Rob.,  367)  is  not  contested  in  this  suit,  nor  has  it  been  in  any  pre- 
vious prosecutions  here.  The  rule  administered  in  this  court  has 
been,  both  before  and  since  the  act  of  Congress  of  August  6,  1861,^ 

» An  act  approving  "  all  the  acts,  proclamations,  and  orders  of  the  President "  sub- 
sequent to  March  4,  1861,  relating  to  toe  Army  and  the  Navy. 
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(12  17.  S.  Stat,  at  Large,  326,  sec.  3,)  that  an  attempt  by  a  neutral 
vessel  to  enter  or  evade  a  blockaded  port,  with  knowledge  or  notice 
of  the  blockade,  was  a  culpable  violation  of  it,  although  no  warning 
in  writing  was  given  to  such  vessel.  The  act  itself,  committed  by  a 
neutral,  in  fraud  of  a  belligerent  right,  carries  with  it  the  conse- 

Suence  of  condemnation,  whatever  plausible  pretences  may  be  alleged 
or  the  visit.  (Upton  on  Maritime  War  and  Prize,  192.)" 
In  the  Cheshire  (1865)  (3  Wall.  231),  the  Supreme  Court  said  that 
"  intention  to  break  the  blockade  is  to  be  presumed  from  the  position 
of  the  ship  when  captured.  As  already  stated,  she  knew  of  the 
blockade  when  she  sailed  from  Liverpool;  she  had  no  just  reason 
to  suppose  it  had  been  discontinued ;  her  approach,  under  these  cir- 
cumstances, to  the  mouth  of  the  blockaded  port  for  inquiry  was  itself 
a  breach  of  the  blockade,  and  subjected  both  vessel  and  cargo  to 
seizure  and  condemnation.  The  rule  on  this  point  is  well  settled, 
and  is  founded  in  obvious  reasons  of  policy.  If  approach  for  inquiry 
were  permissible  it  will  be  readily  seen  that  the  greatest  facilities 
would  be  afforded  to  elude  the  blockade;  the  liberty  of  inquiry 
would  be  a  license  to  attempt  to  enter  the  blockaded  port ;  and  that 
information  was  sought  would  be  the  plea  in  every  case  of  seizure. 
With  a  liberty  of  this  kind  the  difficulty  of  enforcing  an  efficient 
blockade  would  be  greatly  augmented.  If  information  be  honestly 
desired,  it  must  be  sought  from  other  quarters.  In  the  case  of  the 
James  Cooke^  [Edw.  263],  the  ship  was  captured  at  the  entrance 
of  the  Texel,  and  the  court  applied  this  rule,  observing  that  the 
approach  of  the  ship  to  the  mouth  of  a  blockaded  port,  even  to  make 
inquiry,  was,  in  itself^  a  consummation  of  the  offence,  and  amounted 
to  an  actual  breach  of  the  blockade." 

See  to  the  same  effect,  The  Josephine,  3  VTaU.,  84. 

The  Adula  (1900)  (176  U.  S.  361,  Scott,  826)  was  a  neutral  ship 
captured  during  the  Spanish- American  war  for  breach  of  the  block- 
ade of  Guantanamo,  established  by  the  American  naval  forces.  She 
had  been  chartered  by  a  Spanish  subject  for  the  purpose  of  proceed- 
ing to  Guantanamo  or  other  Cuban  ports  for  the  purpose  of  taking 
away  refugees.  She*  was  sailing  at  the  time  of  capture  under  an 
enemy  license.  The  evidence  showed  that  while  a  public  blockade  of 
the  port  had  never  been  proclaimed  by  the  President  of  the  United 
States,  the  charterer  actually  knew  that  the  port  was  unde^r  blockade 
and  that  such  blockade  was  efficient. 

The  court  held  that  during  the  term  of  the  charter,  the  Adula  "  wa& 
to  a  certain  extent  pro  hoc  vice^  a  Spanish  vessel,  and  a  notice  to  Solis 
of  the  existence  of  the  blockade  was  a  notice  to  the  vessel.  The 
Ranger,  6  C.  Rob.  126 ;  The  Yonge  Emilia,  3  C.  Rob.  52 ;  The  Napo- 
leon^ Blatch.  Prize  Cases,  296.  The  fact  of  her  sailing  under  a  Span- 
ish passport — in  fact,  an  enemy's  license — is  not  devoid  of  signifi- 
cance. Indeed,  we  have  in  several  cases  regarded  this  as  sufficient 
ground  for  condemnation.  The  India^  8  Cranch,  181;  The  Aurora^ 
8  Cranch,  203;  The  Hiram,  1  Wheat.  440;  The  Ariadne,  2  Wheat. 
143.  This  passport  gave  the  Adula  authority  to  enter  the  Cuban 
ports  and  take  away  refugees,  and  it  is  a  circumstance  worthv  of  no- 
tice that  it  could  not  be  found  when  the  vessel  was  captured.^' 
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Failing  proof  to  the  contrary^  knowledge  of  the  blockade  is 
presumed  if  the  vessel  left  a  neutral  port  subsequently 
to  the  notification  of  the  blockade  to  the  Power  to  which 
such  port  belongpsy  provided  that  such  notiftcation  was 
made  in  su£Bicient  time. — Article  15^  Declaration  of  London^ 
1909. 

"A  vessel  has  left  a  neutral  port  subsequently  to  the  notificaticwi  of 
the  blockade  made  to  the  powers  to  which  the  port  belongs.  Was 
this  notification  made  in  sufficient  time;  that  is  to  say,  so  as  to  reach 
the  poijb  in  question,  where  it  had  to  be  published  bv  the  port  authori- 
ties! That  is  a  question  of  fact  to  be  examined.  If  it  is  settled 
affirmatively,  it  is  natural  to  suppose  that  the  vessel  was  aware  of  the 
blockade  at  the  time  of  her  departure.  This  presumption  is  not, 
however,  absolute,  and  the  right  to  adduce  proof  to  the  contrary  is 
reserved.  It  is  for  the  incriminated  vessel  to  furnish  it  by  showing 
that  circumstances  existed  which  explain  her  ignorance." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"Article  ^.  Ignorance  of  the  blockade  is  permissible  when  the 
time  which  has  elapsed  since  the  declaration  of  the  blockade  is  too 
short  for  the  vessel  which  has  already  begun  its  voyace  and  has  at- 
tempted to  enter  the  blockaded  port,  to  know  of  the  Wockade. 
Institute  (1882),  p.  68. 

In  the  case  of  a  blockade  regularly  notified,  ^^  the  act  of  aailHig  for 
the  blockaded  place,  witiii  an  intent  to  evade  it,  of  to  enter  con- 
tingently, amounts,  from  the  very  conuneneeineiit  «dF  tiae  Toyase,  to 
a  breach  of  the  blockade;  for  the  pOrt  is  to  be  consideved  as  cloeMMi 
up,  until  the  blockade  be  formally  revoked  or  actually  raised :''  while 
in  the  case  of  a  blockade  not  so  r^ulairly  notiySed-'-a  blockade  de 
facto — ^^  the  ignorance  of  the  party  as  to  its  continuance  may  be  re- 
ceived as  an  excuse  for  sailing  to  the  blockaded  place,  on  a  doubtful 
and  prorisi(Mial  destination*^ 
K^t,  vol.  1,  p.  168. 

^^  Where  the  vessel  sails  from  a  comitry  lying  stifficiently  near  to 
the  Uockaded  port  to  have  constant  infomatiQii  of  the  state  of  the 
blockade,  whetih^  it  is  coBtiBned  or  is  relaxed,  no  special  notice  is 
necessary ;  for  the  public  declaration  in  this  casf  implies  notice  to  the 
party,  after  sufficient  time  has  elapsed  to  receive  the  declaration  at 
the  port  whence  the  vessel  sails.  But  where  the  country  lies  at  such 
a  distance  that  the  inhabitants  cannot  have  this  ^nmstairt  inf<M[ination, 
they  may  lawfully  send  theit  vessels  oonjectuiully,  upon  the  expec- 
tation of  finding  the  blockade  broken  up,  after  it  has  existed  for  a 
considerable  time.    In  this  case,  the  party  has  a  right  to  make  a  fair 
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inquiry  whether  the  blockade  be  determined  or  not,  and  consequently 
cannot  be  involved  in  the  penalties  affixed  to  a  violation  of  it,  unless, 
upon  such  inquiry,  he  receives  notice  of  the  existence  of  the  block- 
ade." 

Wheaton,  p.  676. 

"  If    *    *    *    a  vessel  sails  to  a  blockaded  port  at  a  time  clearly 
later  than  that  at  which  the  general  notification  is  matter  of  public 
knowledge,  no  special  notification  is  required  before  seizure." 
Hall,  p.  722. 

This  presumption  "is  not  absolute.    Proof  of  ignorance  may  be 
given,  and  the  prize  court  must  decide  whether  it  is  conclusive." 
Lawrence,  p.  691. 

"  The  existence  of  a  blockade  has  always  been  presumed  to  be  no- 
torious to  vessels  within  the  blockaded  ports,  but  it  has  been  a  ques- 
tion of  fact  whether  it  was  notorious  to  other  vessels.  And  knowl- 
edge of  the  existence  of  a  blockade  has  always  been  presumed  on  the 
part  of  a  vessel  in  case  sufficient  time  had  elapsed  after  the  home 
State  of  the  vessel  had  received  diplomatic  notincation  of  the  block- 
ade, so  that  it  could  inform  thereof  all  vessels  sailing  under  its  flag, 
whether  or  no  they  had  actually  received,  or  taken  notice  of,  the 
information." 

Opx)enhelm,  vol.  2,  p.  467. 

"  The  neutral  power  which  has  received  notification  of  a  blockade 
is  bound  and  presumed  to  publish  the  information  throughout  its 
dominions,  and  the  announcement  of  a  blockade  by  a  belligerent 
power  may  be  the  subject  of  notoriety." 
Westlake,  vol.  2,  p.  269. 

''^AiRT.  118.  Hie  MaStet  of  a  Vessel  will  be  i>resumed  to  have  re- 
ceived' Notice  of  a  Blockade  if  a  Notificaticm  of  its  existence  has  been 
made  to  the- proper  Authorities  of  the  State  to  which  the  Vessel  be- 
longs,^ and  sufficient  time  has  elapsed  for  such  Authorities  to  com- 
municate the  Notification  to  the  subjects  of  their  State,^  whether  or 
lio  they  have  in  fact  communicated  it." « 

Naval  Prize  Law,  Holland; 

"Art.  41.  Should  it  appear  from  the  papers  of  a  vessel,  or  other- 
wise, that  the  vessel  had  sailed  for  the  blockaded  port  after  the  fact 
of  the  blockade  had  been  communicated  to  the  country  of  her  port 
of  departure,  or  after  it  had  been  commonly  known  at  that  port,  she 
is  liaole  to  capture  and  detention  as  a  j)rize.  Due  regard  must  be 
harf  in  this  matter  to  any  treaties  stipulating  othen^se." 
United  States  Naval  Code,  1900. 

"Art.  26.  In  the  following  cases  the  master  of  a  ship  shall  be  held 
to  have  received  presumptive  notice  of  the  blockade: 
•    "  1.  When  the  master  of  a  ship  must  be  presumed  to  have  received 
notice  of  the  blockade  owing  to  notice  of  its.  establishment  having 

III  'Li. 1 ; _  .1  I  I  . 

"  1  Neptutiusy  2  C.  Rob.  111." 

"  » Jonge  Petronella,  2  C.  Rob.  131.    Calypso,  2  C.  Rob.  298.    Adelaide,  3  C.  Rob.  281.** 

•• » Neptunus,  2  C.  Rob.  110.    Spea  and  Irene,  5  C.  Rob.  76." 
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been  given  to  the  proper  authorities  of  the  country  to  which  the  ship 
belongs,  and  a  sufficient  interval  having  elapsed  for  its  notification 
by  the  said  authorities  to  the  inhabitants  of  that  country  whether 
such  notification  was  actually  made  or  not. 

"2.  When  the  fact  of  the  blockade  has  been  published  generally, 
and  the  master  of  a  ship  must  therefore  be  presumed  to  have  received 
notice  of  the  blockade." 
-^     Japanese  Regulations,  1904. 

"  76.  Knowledge  of  the  blockade  is,  in  the  absence  of  proof  to  the 
contrary,  presumed,  when  the  ship  has  left  a  neutral  port  subse- 
quently to  the  notification,  if  in  good  time,  of  the  blockade  to  the 
Power  to  which  the  port  belongs." 
French  Naval  Regulations,  1912. 

Article  15  of  Declaration  of  London,  1909,  substantially  appears  ajj 
Art.  96  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  "War- 
fare, 1913. 

"  Should  it  appear  from  a  vessel's  clearance  that  she  sailed  after 
notice  of  blockade  had  been  communicated  to  the  country  of  her  port 
of  departure,  or  after  the  fact  of  blockade  had,  by  a  fair  assumption, 
become  commonly  known  at  that  port,  she  should  be  sent  in  as  a 
prize.  There  are,  however,  treaty  exceptions  to  this  rule,  and  these 
exceptions  should  be  strictly  observed." 

Instructions  to  United  States  Blockading  Vessels,  Navy  Department,  Gen- 
eral Orders,  No.  492,  June  20,  1898.     (For.  Rel.  1898,  780.) 

In  the  case  of  the  Betsy  (1799)  (1  C.  Eob.  332) ,  an  American  vessel 
sailed  from  the  United  States  for  Amsterdam,  which  port  the  owners 
of  the  vessel  knew  was  blockaded  at  the  time  of  sailing.  The  court 
said: — 

"  The  distance  of  the  United  States  from  the  blockaded  ports  re- 

3uires  that  the  court  should  relax  the  rule  as  to  notice  of  the  blockade, 
t  may  fairly  be  considered  that  the  owners  of  the  ship  expected  that 
the  blockade  of  Amsterdam  would  have  ceased  in  the  two  months' 
time  that  it  would  take  for  the  vessel  to  cross  the  ocean ;  that  there 
was  no  real  intention  to  break  the  blockade ;  otherwise  the  instruc- 
tions would  not  have  been  so  open. 

"  If  the  rule  as  to  Europe  was  rigidly  applied,  the  effect  of  the 
blockade  would  last  two  months  longer  in  the  United  States  than 
in  Europe.  A  vessel  should  inquire  as  to  existence  of  blockade,  not 
from  the  blockading  squadron,  but  at  intervening  ports  on  the  wav/' 

In  the  Nepfurms  (1799)  (2  C.  Kob.  110),  Sir  William  Scott  said: 
"  The  effect  of  a  notification  to  any  foreign  government  would  clearly 
be  to  include  all  the  individuals  of  that  nation ;  it  would  be  the  most 
nu^tory  thing  in  the  world,  if  individuals  were  allowed  to  plead 
their  ignorance  of  it.  It  is  the  duty  of  foreign  governments  to 
communicate  the  information  to  their  subjects,  whose  interests  they 
are  bound  to  protect.  I  shall  hold,  therefore,  that  a  neutral  master 
can  never  be  heard  to  aver  against  a  notification  of  blockade,  that  he 
is  ignorant  of  it." 

In  the  case  of  The  Herald  (1865)  (3  Wall.  768),  a  neutral  vessel 
arrived  in  Boston  on  May  20,  1861.    A  blockade  of  Southern  ports 
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had  been  announced  in  the  proclamation  of  the  President  of  April 
27, 1861,  and  on  April  30,  1861,  the  naval  officer  of  the  Squadron  off 
Virginia  proclaimed  an  "  efficient "  blockade  of  the  coast  of  Virginia 
and  North  Carolina.  The  Herald  was  chartered  on  May  24th  for  a 
voyage  from  Boston  to  Beaufort,  N.  C.  and  thence  to  Liverpool. 
She  cleared  from  Boston  for  Turk's  Island,  the  master  testifying 
that  he  intended,  "in  case  I  found  Beaufort  blockaded,  to  go  to 
Turk's  Island."  Arriving  off  Beaufort  on  June  9,  she  lay  off  shore 
and  went  in  the  following  morning  where  she  took  on  board  cargo. 
She  sailed  for  Liverpool  on  July  14  and  was  captured  at  sea  about 
145  miles  off  Beaufort.  The  master  claimed  that  until  the  capture 
he  neither  saw  nor  "  heard  of  any  blockade  or  blockading  vessel." 

The  court  held  the  HercUd  to  be  good  prize,  eayinc :  "  It  is  a  matter 
of  history  that  the  notification  as  well  as  the  proclamation,  became 
at  once  well  known  throughout  the  country.  It  is  impossible  to  be- 
lieve that  the  master  *  *  *  on  the  22d  May,  could  have  been 
ignorant  of  facts  so  notorious." 


HOW  NOTICE  OF  BLOCKADE  GIVEN  TO  TE8SEL  INNOCENTLY  APPBOACAlNG  BLOCKADED 
POBT— EFFECT  OF  LACK  OF  DECLARATION,  <m  FAULTY  DBCLABATION,  TO  LOCAL 
iVTHORITIES. 

If  a  vessel  approaching  a  blockaded  port  has  no  knowledge, 
actual  or  presumptive,  of  the  blockade,  the  notification 
must  be  made  to  the  vessel  itself  by  an  officer  of  one  of  the 
ships  of  the  blockading  force.  This  notification  shoMd  be 
entered  in  the  vessePs  logbook,  and  must  state  the  day 
and  hour,  and  the  geographical  position  of  the  yessel  at 
the  time. 

If,  through  the  negligence  of  the  officer  commanding  the 
blockading  force,  no  declaration  of  blockade  has  been  noti- 
fied to  the  local  authorities,  or,  if  in  the  declaration,  as 
notified,  no  period  has  been  mentioned  within  which  neu- 
tral vessels  may  come  out,  a  neutral  vessel  coming  out  of 
the  blockaded  port  must  be  allowed  to  pass  free. — Article 
16^  Declaration  of  London^  1909. 

"A  vessel  i^  supposed  to  be  approaching  a  blockaded  port  without  its 
being  possible  to  tell  whether  she  knows  or  is  presumed  to  know  of 
the  existence  of  the  blockade ;  no  notification  in  the  sense  of  article  11 
has  reached  her.  In  that  case  a  special  notification  is  nece'ssary  in 
order  that  the  vessel  may  be  duly  informed  of  the  fact  of  the  block- 
ade. This  notification  is  made  to  the  vessel  herself  by  an  officer  of 
one  of  the  war  ships  of  the  blockading  force,  and  is  entered  on  the 
vessel's  log  book.  It  may  be  made  to  the  vessels  of  a  convoyed  fleet 
by  a  neutral  war  ship  through  the  commander  of  the  convoy,  who 
acknowledges  receipt  of  it  and  takes  the  necessary  measures  to  have 
the  notification  entered  on  the  log  book  of  each  vessel.  The  entry 
notes  the  time  and  place  where  it  is  made,  and  the  names  of  the 
blockaded  places.  The  vessel  is  prevented  from  passing,  and  the 
blockade  is  thus  made  binding  for  her,  though  not  previously  noti- 
fied ;  this  adverb  is  therefore  omitted  in  article  8.  It  can  not  be  ad- 
mitted that  a  merchant  vessel  should  claim  to  disregard  a  real 
blockade,  and  to  break  it  for  the  sole  reason  that  she  was  not  per- 
sonally aware  of  it.  But,  though  she  may  be  prevented  from  pass- 
ing, she  may  only  be  captured  when  she  tries  to  break  blockade  after 
receiving  the  notification.  This  special  notification  is  seen  to  play 
a  very  small  part,  and  must  not  be  confused  with  the  special  notifi- 
cation absolutely  insisted  on  by  the  practice  of  certain  navies. 

"  What  has  just  been  said  refers  to  the  vessel  coming  in.  The  ves- 
sel leaving  the  blockaded  port  must  also  be  considered.  If  a  regular 
notification  of  the  blockade  has  been  made  to  the  local  authorities 
(art.  11  (2)) 5  the  position  is  simple:  the  vessel  is,  or  is  presumed  to 
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be,  aware  of  the  blockade,  and  is  therefore  liable  to  capture  in  case 
she  has  not  kept  to  the  period  for  leaving  allowed  by  the  blockading 
power.  But  it  may  happen  that  no  declaration  of  blockade  has  been 
notified  to  the  local  authorities,  or  that  that  declaration  has  contained 
no  mention  of  the  period  allowed  for  leaving,  in  spite  of  the  rule  pre- 
scribed by  article  9  (3).  The  sanction  of  the  blockading  power's 
offense  is  that  the  vessel  must  be  allowed  to  go  free.  It  is  a  strong 
sanction,  which  corresponds  exactly  with  the  nature  of  the  offense 
committed,  and  will  be  the  best  means  of  preventing  its  commission. 

"  It  is  needless  to  say  that  this  provision  only  concerns  vessels  to 
which  the  period  allowed  for  leaving  would  have  been  of  use — ^that  is 
to  say,  neutral  vessels  which  were  in  the  port  at  the  time  when  the 
blockade  was  established ;  it  has  nothing  to  do  with  vessels  which  are 
in  the  port  after  having  broken  blockade. 

"  The  commander  of  the  blockading  squadron  may  always  repair 
his  omission  or  mistake,  make  a  notification  of  the  blockade  to  the 
local  authorities,  or  complete  that  which  he  has  already  made. 

"As  is  seen  from  these  explanations,  the  most  ordinary  case  is  as- 
sumed— that  in  which  the  absence  of  notification  implies  negligence 
on  the  part  of  the  commander  of  the  blockading  forces.  The  situa- 
tion is  clearly  altogether  changed  if  the  commander  has  done  all  in 
his  power  to  make  the  notification,  but  has  been  prevented  from 
doing  so  by  lack  of  good  will  on  the  part  of  the  local  authorities, 
who  have  intercepted  all  communications  from  outside.  In  that 
case  he  can  not  be  forced  to  let  pass  vessels  which  wish  to  leave,  and 
which,  in  the  absence  of  the  prescribed  notification  and  of  presump- 
tive knowledge  of  the  blockade,  are  in  a  position  similar  to  that  con- 
templated in  article  16,  paragraph  1." 

General  report  of  drafting  comnyttee  to  London  Naval  Conference. 

"Art.  XVIII.  Considering  the  remoteness  of  the  respective  coun- 
tries of  the  two  high  contracting  parties,  and  the  uncertainty  result- 
ing therefrom  with  respect  to  the  various  events  which  may  take 
place,  it  is  agreed  that  a  merchant-vessel  belonging  to  either  of 
them,  which  may  be  bound  to  a  port  supposed  at  the  time  of  its  de- 
parture to  be  blockaded,  shall  not,  however,  be  captured  or  con- 
demned for  having  attempted  a  first  time  to  enter  said  port,  unless 
it  can  be  proved  that  said  vessel  could  and  ought  to  have  learned, 
during  its  voyage,  that  the  blockade  of  the  place  in  question  still 
continued.  But  all  vessels  which,  after  having  been  warned  off  once 
shall,  during  the  same  voyage,  attempt  a  second  time  to  enter  the 
same  blockaded  port,  during  the  continuance  of  said  blockade,  shall 
then  subject  themselves  to  be  detained  and  condemned." 

Treaty  between  United  States  and  Sweden  and  Norway,  1827.     Treaties, 
&c.,  of  United  States,  Malloy,  vol.  2,  p.  1754. 

"Art.  XIX.  And  whereas  it  frequently  happens  that  vessels  sail 
for  a  port  or  a  place  belonging  to  an  enemy,  without  knowing  that 
the  same  is  besieged,  blockaded,  or  invested,  it  is  agreed  that  every 
vessel  so  circumstanced  may  be  turned  away  from  such  port  or  place, 
but  shall  not  be  detained,  nor  shall  any  part  of  her  cargo,  if  not  con- 
traband, be  confiscated,  unless,  after  warning  of  such  blockade  or 
investment  from  anj^  officer  commanding  a  vessel  of  the  blockading 
forces,  she  shall  again  attempt  to  enter;  but  she  shall  be  permitted 
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to  go  to  any  other  port  or  place  she  shall  think  proper.  Nor  shall 
any  vessel  of  either  that  may  have  entered  into  such  port  before  the 
same  was  actually  beseiged,  blockaded  or  invested  by  the  other,  be 
restrained  from  quitting  such  place  witii  her  cargo,  nor  if  found 
therein  after  the  reduction  and  surrender  shall  such  vessel  or  her 
cargo  be  liable  to  confiscation,  but  they  shall  be  restored  to  the  own- 
ers thereof.  And  if  any  vessel  having  thus  entered  the  port  before 
the  blockade  took  place,  shall  take  on  board  a  cargo  after  the  blockade 
be  established,  she  shall  be  subject  to  being  warned  by  the  blockading 
forces  to  return  to  the  port  blockaded  and  discharge  the  said  car^o, 
and  if  after  receiving  the  said  warning  the  vessel  shall  persist  in 
going  out  with  the  cargo,  she  shall  be  liable  to  the  same  consequences 
as  a  vessel  attempting  to  enter  a  blockaded  port  after  being  warned 
off  by  the  blockading  forces." 

Treaty  of  1828,  United  States  and  Brazil.  Treaties,  &c..  of  United  States, 
Malloy,  vol.  1,  p.  139.  (This  treaty  "  only  for  articles  relating  to  com- 
merce and  navigation  "  was  terminated  December  12, 1841.) 

"Art.  XVI.  Considering  the  remoteness  of  the  respective  countries  of 
the  two  high  contracting  parties,  and  the  uncertainty  resulting  there- 
from with  respect  to  the  various  events  which  may  take  place,  it  is 
agreed  that  a  merchant  vessel  belonging  to  either  of  them  which  may  be 
bound  to  a  port  supposed  at  the  time  of  its  departure  to  be  block- 
aded, shall  not,  however,  be  captured  or  condemned  for  having  at- 
tempted a  first  time  to  enter  said  port,  unless  it  can  be  proved  that 
said  vessel  could  and  ought  to  have  learned  during  its  voyage  that 
the  blockade  of  the  place  in  question  still  continued.  But  all  vessels 
which,  after  having  been  warned  off  once,  shall  during  the  same  voy- 
age attempt  a  second  time  to  enter  the  same  blockaded  port,  during 
the  continuance  of  said  blockade,  shall  then  subject  themselves  to  be 
detained  and  condemned." 

Treaty  between  United  States  and  Greece,  1837.    Treaties,  &c.,  of  the  United 
States,  Malloy,  vol.  1.  p.  853. 

"Art.  XX.  And  whereas  it  frequently  happens  that  vessels  sail 
for  a  port  or  place  belonging  to  an  enemy,  without  knowing  that  the 
same  is  besieged  or  blockaded  or  invested,  it  is  agreed  that  every 
vessel  so  circumstanced  may  be  turned  away  from  such  port  or  place, 
but  shall  not  be  detained,  nor  shall  any  part  of  her  cargo,  if  not  con- 
traband, be  confiscated  unless,  after  warning  of  such  blockade  or  in- 
vestment from  the  commanding  officer  of  the  blockading  forces,  she 
shall  again  attempt  to  enter ;  but  she  shall  be  permitted  to  go  to  any 
other  port  or  place  she  shall  think  proper.  Nor  shall  any  vessel  that 
may  have  entered  into  such  port  before  the  same  was  actually  be- 
sieged, blockaded,  or  invested  by  the  other,  be  restrained  from  quitting 
that  place  with  her  cargo ;  nor,  if  found  therein  after  the  reduction 
and  surrender,  shall  such  vessel  or  ber  cargo  be  liable  to  confisca- 
tion, but  they  shall  be  restored  to  the  owners  thereof." 

Treaty  between  United  States  and  Columbia,  1846.  Treaties,  &c.,  of  United 
States,  Malloy,  vol.  1,  p.  308. 

"Art.  XX.  And  whereas  it  frequently  happens  that  vessels  sail  for 
a  port  or  places  belonging  to  an  enemy  without  knowing  that  the 
same  is  besieged,  blockaded,  or  invested,  it  is  agreed  that  every  ves- 
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sel  SO  circumstanced  may  be  turned  away  from  such  port  or  place, 
but  shall  not  be  detained;  nor  shall  any  part  of  her  cargo,  if  not 
contraband,  be  confiscated,  unless,  after  warning  of  such  blockade 
or  investment  from  any  oflBicer  commanding  a  vessel  of  the  block- 
ading forces,  they  shall  again  attempt  to  enter ;  but  she  shall  be  per- 
mitted to  go  to  any  other  port  or  place  she  shall  think  proper.  Nor 
shall  any  vessel  of  either  that  may  have  entered  into  such  port  be- 
fore the  same  was  actually  besieged,  blockaded  or  invested  by  the 
other,  be  restrained  from  quitting  such  place  with  her  cargo ;  nor,  if 
found  therein  after  the  reduction  and  surrender,  shall  such  vessel  or 
her  cargo  be  liable  to  confiscation,  but  they  shall  be  restored  to  the 
owners  thereof." 

Treaty  of  1858,  United  States  and  BoUvla.    Treaties,  &c.,  of  United  States, 
Malloy,  vol.  1,  p.  120. 

"Art.  XIV.  And  whereas  it  frequently  happens  tiiat  vessels  sail 
for  a  port  or  a  place  belonging  to  an  enemy  without  knowing  that 
the  same  is  besieged,  blockaded,  or  invested,  it  is  agreed  that  every 
vessel  so  circumstanced  may  be  turned  away  from  such  port  or  place, 
but  shall  not  be  detained,  nor  shall  any  part  of  her  cargo,  if  not  con- 
traband of  wat,  be  confiscated,  unless,  after  a  warning  of  such 
blockade  or  investment  from  an  officer  conunanding  a  vessel  of  the 
blockading  forces,  by  an  endorsement  of  such  officer  on  the  papers  of 
the  vessel,  mentioning  the  date  and  the  latitude  and  longitude  where 
such  endorsement  was  made,  she  shall  again  attempt  to  enter;  but 
she  shall  be  permitted  to  go  to  any  other  port  or  place  she  shaU  think 
proper.  Nor  shall  any  vessel  of  either,  that  may  have  entered  into 
such  a  port  before  the  same  was  actually  besieged,  blockaded,  or 
invested  by  the  other,  be  restrained  from  quitting  such  place  with  her 
cargo,  nor,  if  found  therein  after  the  reduction  and  surrender,  shall 
such  vessel  or  her  cargo  be  liable  to  confiscation,  but  they  shall  be 
restored  to  the  owners  thereof ;  and  if  any  vessel,  having  thus  entered 
any  port  before  the  blockade  took  place,  shall  take  on  board  a  cargo 
after  the  blockade  be  established,  she  shall  be  subject  to  being  warned 
by  the  blockading  forces  to  return  to  the  port  blockaded  and  dis- 
charge the  said  cargo,  and  if,  after  receiving  the  said  warning,  the 
vessd  shall  persist  in  going  out  with  the  cargo,  she  shall  be  liable  to 
the  same  consequences  as  a  vessel  attempting  to  enter  a  blockaded 
port  after  being  warned  off  by  the  blockading  forces." 

Treaty  between  United  States  and  Italy,  1871.    Treaties,  &c..  of  United 
States,  Malloy,  vol.  1,  p.  973. 

"Article  41.  If  it  is  evident  that  a  merchant  vessel  approaching  a 
blockaded  port  did  not  know  of  the  existence  of  a  blockade  which  has 
been  declared  and  is  effective,  the  officer  in  charge  of  the  blockade 
shall  notify  the  vessel  of  it,  entering  the  notice  in  the  vessel's  papers 
on  board  the  ship  which  has  been  so  notified,  making  the  entry  at 
least  in  the  certificate  of  nationality  and  in  the  log-book,  noting  the 
date  of  the  notice,  and  shall  invite  the  vessel  to  leave  the  blockaded 
port,  and  authorize  it  to  continue  its  voyage  to  an  unblockaded  port." 
Institute  (^882),  p.  53. 

Effect  of  Disregard  of  Blockade — Notice. 

If  the  master  commenced  his  voyage  "  without  a  knowledge  of  the 
blockade,  but  he  was  afterward  notified  of  its  existence  by  a  cruiser, 
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or  officer  of  the  blockading  state,  and  he  continue  his  voyage  with  the 
evident  intention  of  entering  the  blockaded  port,  he  is  liable  to  con- 
demnation." 

«  «  «  «  «  *  « 

"  Vessels  though  not  ostensivelj  destined  to  the  blockaded  port,  can- 
not innocently  mace  themselves  in  a  situation  that  would  enable  them 
to  violate  the  blockade  at  their  pleasure.  Even  when  they  are  bound, 
by  their  papers,  to  different  ports,  their  suspicious  approximation  to 
that  under  blockade  will  subject  them  to  condemnation.  Were  they 
permitted,  on  the  pretense  of  an  intention  to  proceed  to  another  port, 
to  approach  so  close  to  that  blockaded  as  to  be  able  to  slip  in  without 
obstruction,  whenever  they  choose,  it  would  be  impossible  that  any 
blockade  could  be  long  maintained.  Hence,  it  is  not  unfair  to  hold, 
that  the  intention  of  the  party,  in  such  cases,  to  violate  the  blockade, 
is  a  necessary  and  absolute  presumption;  although  the  excuse  of 
necessity,  when  established,  is  doubtless  to  be  admitted.  The  proof, 
however,  must  be  clear  and  satisfactory,  to  remove  the  inference  of 

guilt." 

4c  .      9|e  :|(  lie  lie  ){{  lie 

"Any  attempt  to  enter  a  blockaded  port,  after  due  information  or 
warning,  subjects  the  party  to  the  penalty  of  the  law ; '  but,  whether 
the  mere  declarations  of  the  master,  when  detained  and  warned  by 
a  ship  of  the  blockading  force,  of  his  intention  to  persist  in  the 
voyage,  notwithstanding  the  warning,  is  to  be  considered  as  evidence 
of  an  actual  attempt,  justifying  an  immediate  capture,  is  exceedingly 
doubtful.'  The  mere  hasty  expressions  of  the  master,  resulting  from 
resentment  and  surprise,  certainly  ought  not  to  produce  the  condem- 
nation of  property  entrusted  to  his  care.  But  where  the  declara- 
tion of  the  master  is  proved  to  be  deliberate  and  is  accompanied  by 
such  facts  as  induce  the  court  to  believe  that  he  really  intended  to 
carry  it  into  effect,  Sir  William  Scott  was  of  opinion  that  it  super- 
sedes the  necessity  of  proving  further  facts,  and  it  is  of  itself  a  suffi- 
cient ground  of  condemnation.  Chief  Justice  Marshall,  in  enumerat- 
ing several  general  acts  that  would  be  justly  regarded  as  evidence 
of  such  an  attempt,  adds :  'possibly  the  obstinate  determined  declara- 
tions of  the  master,  of  his  resolution  to  break  the  blockade,  might 
bear  the  same  interpretation.'  The  supreme  court  of  Pennsylvania 
have  clearly  decided  that  the  declarations  of  the  master,  however 
positive  and  unequivocal,  are  evidence  merely  of  intention,  which, 
unless  followed  by  some  voluntary  act  after  his  release,  can  never 
constitute  the  offense  to  which  alone  the  penalty  attaches.     *     *     ♦ 

"Although  the  declarations  of  the  master,  during  his  detention, 
will  not  constitute  in  itself  sufficient  cause  for  condemnation,  his  sub- 
sequent conduct,  either  with  or  without  such  declarations,  may  de- 
termine the  lawfulness  of  his  capture.  It  is  his  duty,  on  being  duly 
warned,  to  alter  the  course  of  his  voyage,  as  soon  as  he  is  at  liberty 
to  resume  it,  and  to  depart  at  once  from  the  vicinity  of  the  blockaded 
port.  '  He  has  no  right  to  linger  in  its  neighborhood,  on  the  pretense 
of  a  deliberation  as  to  the  course  he  shall  pursue,  thus  compelling 
the  belligerent  ship,  either  to  leave  him  to  enter  the  blockaded  port 
without  obstruction,  or  to  wait  for  an  indefinite  time  to  watch  his 
motions.  He  is  bound  to  manifest,  by  his  immediate  acts,  his  defter- 
mination  to  obey  the  warning  he  had  received.  Hence  a  very  short 
delay,  an  interval  probably  of  less  than  an  hour,  will  enable  the  bel- 
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ligerent  to  determine  whether  the  master  is  pursuing  the  course  he  is 
bound  to  observe,  or  whether  the  temporary  detenticm  may  not  law- 
fully be  followed  by  a  final  capture.  It  is  scarcely  possible  that  a 
neutral  ship,  thus  circumstanced,  shall  escape,  otiierwise  than  by  an 
abandonment  in  good  faith  of  the  voyage,  that  the  warning  she  had 
I'eceived  has  rendered  illegal.'     *     *     "^ 

"  If  the  master  persist  in  his  voyage  to  a  blockaded  port,  in  defiance 
of  a  sufficient  and  legal  warning,  no  excuse  is  ever  admitted  for  his 
conduct,  and  the  ship  and  cargo  are  invariably  condemned.  'His 
misconduct  may,  in  no  degree  be  imputable  to  his  owners,  yet  their 
innocence  affords  no  protection  to  their  property.  His  acts  may  be  in 
direct  violation  of  their  express  instructions,  may  even  amount  to 
fraud  or  barratry ;  yet  his  owners  will  continue  to  be  bound  by  their 
legal  consequences,  to  the  same  extent,  as  if  thw  had  been  performed 
under  their  previous  sanction  and  authority.  Indeed  the  rule,  so  far 
as  relates  to  the  ship,  and  the  property  of  its  owners,  is  universal, 
that  they  are  concluded  by  the  acts  of  the  master.  He  is  their  agent, 
and  the  property  they  have  entrusted  to  his  care  is,  in  all  cases,  re- 
sponsible for  his  just  observance  of  the  duties  of  neutrality.' 

^^  ^r  ^r  ^^  ^r  ^^  ^r 

"  There  are  a  number  of  cases  iji  which  the  egress  of  the  neutral 
vessel,  during  a  blockade,  is  justified  or  excused:  Firsts  If  the  ship 
is  proved  to  nave  been  in  the  blockaded  port  when  the  blockade  was 
laid,  she  may  retire  in  ballast,  for  such  egress  affords  no  aid  to  the 
commerce  of  the  enemy,  and  has  no  tendency  to  defeat  any  legiti- 
mate purpose  for  which  the  blockade  was  established.  Second^  If 
the  ingress  was  from  physical  necessity,  arising  from  stress  _  of 
weather,  and  the  immediate  need  of  water,  or  provisions,  or  repairs. 
Thirds  Where  the  entrance  with  a  cargo  was  authorized  by  a  Ucensey 
such  license  is  construed  to  authorize  the  return  of  the  ship  with  a 
cargo.  Fourth^  Where  a  neutral  ship,  arriving  at  the  entrance  of 
a  blockaded  port,  in  ignorance  of  the  blockade,  is  suffered  to  pass, 
there  is  an  implied  permission  to  enter,  which  fully  protects  her 
egress.  But  this  implied  permission  does  not,  of  necessary  conse- 
quence, protect  the  carffo,  for  its  owners  may  be  guilty  of  a  criminal 
violation  of  the  blockade  even  where  the  ship  is  innocent.  Fifth^  A 
neutral  ship,  whose  entry  into  the  blockaded  port  was  lawful,  is 
permitted  to  return  with  her  original  cargo  that  has  been  found  un- 
saleable, and  reshipped  during  the  blockade.  Sixth^  'Another^  and 
a  very  equitable  exception,'  says  Duer, '  is  allowed  in  favor  of  a  neu- 
tral ship  that  leaves  the  port  in  the  just  expectation  of  a  war  be- 
tween her  own  country  and  that  to  which  the  blockaded  port  be- 
longs. In  this  case,  she  is  permitted  to  depart,  even  with  a  cargo 
purchased  from  the  enemy  during  the  blockade,  if  the  purchase  was 
made  with  the  funds  of  neutral  owners,  and  the  investment  and 
shipment  were  probably  necessary  to  save  the  property,  in  the  event 
of  a  war,  from  a  seizure  and  confiscation  by  the  enemy.  But  it  is 
not  the  mere  apprehension  of  a  remote  and  possible  danger  that  will 
entitle  a  neutral  ship  to  this  exemption.  To  save  the  vessel  and 
cargo  from  condemnation,  it  must  appear  that  there  was  a  well- 
founded  expectation  of  an  immediate  war,  and,  consequently,  that 
the  danger  of  the  seizure  and  confiscation  of  the  property  was  im- 
minent and  pressing.' " 

HaUeck,  pp.  552,  550,  558,  559,  561. 
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The  last  paragraph  of  Art.  18  of  the  treaty  of  1794  between  Great 
Britain  and  the  United  States,  the  provisions  of  which  were  similar 
to  previous  treaties  between  Great  Britain  and  the  Baltic  powers, 
provided  "  that  whereas  it  frequently  happens  that  vessels  sail  for 
a  port  or  place  belonging  to  an  enemy,  without  knowing  that  the 
same  is  eimer  besieged,  blockaded,  or  invested,  it  is  agreed  that 
every  vessel  so  circumstanced  may  be  turned  away  from  such  port 
or  place;  but  she  shall  not  be  detained,  nor  her  cargo,  if  not  contra- 
band, be  confiscated,  unless,  after  notice,  she  shall  again  attempt  to 
enter;  but  she  shall  be  permitted  to  go  to  any  other  port  or  place 
she  may  think  proper."  Alleged  violations  of  this  treaty  were 
brought  to  the  attention  of  the  British  Government  bv  the  united 
States,  and  in  1804,  Great  Britain  issued  instructions  ^*  to  the  naval 
commanders  and  judges  of  the  Vice- Admiralty  Courts,  not  to  con- 
sider any  blockade  of  the  French  West  India  Islands  as  existing, 
unless  in  respect  to  particular  ports  which  were  actually  invested; 
and  then  not  to  capture  vessels  bound  to  such  ports,  unless  they 
should  previously  have  been  warned  not  to  enter  them.  The  stipula- 
tion in  the  treaty  intended  to  be  enforced  by  these  instructions  seems 
to  be  a  correct  exposition  of  the  law  of  nations,  and  is  admitted  by 
the  contracting  parties  to  be  a  correct  exposition  of  that  law,  or  to 
constitute  a  rule  between  themselves  in  place  of  it.  Neither  the 
law  of  nations  nor  the  treaty  admits  of  the  condemnation  of  a  neu- 
tral vessel  for  the  mere  intention  to  enter  a  blockaded  port,  uncon- 
nected  with  any  fact.  In  the  above-cited  cases,  the  fact  of  sailing  was 
coupled  with  the  intention,  and  the  condemnation  was  thus  founded 
upon  a  supposed  actual  breach  of  the  blockade.  Sailing  for  a  block- 
aded port,  knowing  it  to  be  blockaded,  was  there  construed  into  an 
attempt  to  enter  that  port,  and  was,  therefore,  adjudged  a  breach 
of  blockade  from  the  departure  of  the  vessel.  But  the  fact  of  clear- 
ing out  for  a  blockaded  port  is,  in  itself,  innocent,  unless  it  be  ac- 
companied with  a  knowledge  oi  the  blockade.  The  right  to  treat 
the  vessel  as  an  enemy  is  declared  by  Vattel,  (liv.  iii.  sect.  177,)  tc 
be  founded  on  the  attempt  to  enter ;  and  certainly  this  attempt  must 
be  made  by  a  person  knowing  the  fact.  The  import  of  the  treaty, 
and  of  the  instructions  issuea  in  pursuance  of  the  treaty,  is,  that  a 
vessel  cannot  be  placed  in  the  situation  of  one  having  a  notice  of 
the  blockade,  until  she  is  warned  off.  They  gave  her  a  right  to  in- 
quire of  the  blockading  squadron,  if  she  had  not  previously  received 
this  warning  from  one  capable  of  giving  it,  and  consequently  dis- 
pensed with  her  making  that  inquiry  elsewhere.  A  neutral  vessel 
might  thus  lawfully  sail  for  a  blockaded  port,  knowing  it  to  be 
blockaded ;  and  being  found  sailing  towards  such  a  port  would  not 
constitute  an  attempt  to  break  the  blockade,  unless  she  should  be 
actually  warned  off." 

Wheaton,  pp.  678,  679. 

With  respect-  to  the  right  of  a  vessel  to  leave  a  blockaded  port, 
Dana  in  his  Note  235  to  Wheaton,  p.  683,  says :  "  It  is  a  settled  rule 
of  law,  that  a  vessel  in  a  blockaded  port  has  notice  ojf  a  blockade 
as  soon  as  it  commences;  and  no  evidence  of  her  ignorance  can  be 
received." 

Dana  says  that  in  the  case  of  the  Franciska  (10  Moore's  P.  C, 
59)  it  was  held  that:  "Although  the  blockade  be  de  facto  only,  the 
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neutral  cannot  claim  a  right  to  a  warning  by  the  blockading  vessels 
on  the  spot,  but  is  affecteaby  any  kind  or  means  of  knowledge  which 
may  be  proved  against  him,  directly  or  by  presumptions,  as,  for 
instance,  the  notoriety  of  the  blockade  at  his  last  port  of  departure.'^ 
Wheaton,  Dana's  Note  285,  p.  682. 

Where  vessels  sail  before  the  formal  notification  of  blockade  is 
made  by  the  belligerent  power,  or  where  they  approach  "a  port 
closed  by  a  merely  de  facto  blockade,  which  has  been  instituted  on 
the  authority  of  the  officer  commanding  the  belligerent  force  in  the 
neighboring  seas,  or  which  for  some  reason  has  not  yet  been  the 
subject  of  a  diplomatic  notification  "  they  are  entitled  to  be  notified 
of  the  existence  of  the  blockade.  "Knowledge  of  the  fact  cannot 
then  be  presumed,  and  vessels  are  consequently  turned  back  with  a 
like  notice  endorsed  on  their  papers  to  that  which  is  required  under 
the  French  usage." 
Hall,  p.  722. 

"  If  a  blockade  de  facto  be  good  in  law  without  notification,  and 
a  wilful  violation  of  a  legal  blockade  be  punishable  with  confiscation, 
propositions  which  are  free  from  doubt,  the  mode  in  which  knowl- 
edge  has  been  acquired  by  the  offender,  ii  it  be  clearly  proved,  cannot 
be  of  importance "  J' f  ' 

The  Franciska,  on  appeal,  10  Moore,  46.     Quoted  in  Note  1,  Hall,  p.  722. 

"  Neutral  vessels  Iving  in  a  belligerent  port  at  the  moment  when  it 
is  placed  nnder  blockade  are  subjected  to  special  usages  with  respect 
to  which  there  is  no  difference  of  opinion.  It  would  be  obviously 
imjust  to  shut  up  the  unoffending  neutral  in  a  common  prison  with 
the  belligerent ;  on  the  other  hand,  the  object  of  a  blockade  being  to 
cut  off  all  trade  from  the  closed  port,  the  operation  would  be  to  a 
great  extent  nullified  if  vessels  within  the  harbour  at  the  inception 
of  the  blockade  were  allowed  to  come  out  with  cargo  shipped  after 
its  commencement.  Hence,  exit  is  allowed  only  under  certain  condi- 
tions, and  it  is  necessary,  if  a  vessel  is  to  appear  at  the  mouth  of  the 
port  in  a  state  according  with  these  conditions,  that  she  shall  be 
informed  beforehand  of  the  fact  that  they  have  been  imposed. 
A  general  notification  is  therefore  sent  to  the  authorities  of  the  block- 
aded port,  announcing  the  commencement  of  the  blockade  and  speci- 
fying a  time  during  which  vessels  may  come  out.  It  being  certain 
that  a  notice  affecting  the  narrow  space  of  a  particular  port  must  of 
necessity  become  known  to  every  person  within  it,  the  practice  of 
most  nations  dispenses  with  further  warning;  and  after  a  blockade 
has  existed  for  a  while,  'it  is  impossible  for  those  within  to  be 
ignorant  of  the  forcible  suspension  of  their  commerce,'  so  that,  even 
without  notice,  warning  to  each  ship  is  superfluous.  But  the  French 
perhaps  extend  the  privilege  of  special  warning  to  vessels  issuing 
from  a  blockaded  port  with  cargo  laden  after  establishment  of  the 
blockade. 

"  The  period  which  is  allowed  for  the  exit  of  ships  is  usually  fixed 
at  fifteen  days."  This  was  the  period  allowed  Denmark  in  1948  and 
in  1864,  by  England  and  France  in  the  Crimean  War,  by  the  United 
States  in  the  Civil  War,  and  by  France  in  1870.  "  During  this " 
period  "  vessels  may  issue  freely  in  ballast  or  with  a  cargo  bona  fide 
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bought  and  shipped  before  the  commencement  of  the  blockade."  The 
period  allowed  vessels  to  depart  from  a  blockaded  port  may,  how- 
ever, vary  according  to  circumstances ;  thus  in  the  French  blockade 
of  Buenos  Ayres  in  1838,  vessels  were  allowed  forty-two  days  to 
depart,  this  liberal  time  having  been  given  because  of  the  difficulties 
of  navigating  on  the  river.  "When  New  Orleans  was  blockaded  in 
1861  the  water  on  the  bar  of  the  Mississippi  was  unusually  low,  and 
the  commander  of  the  blockading  squadron  extended  the  permitted 
time  in  favor  of  vessels  of  deep  draught." 

Hall,  731-733. 

"It  would  seem  however  that  Prussia  and  Denmark  allow  ships 
to  come  out  with  cargo  shipped  after  the  commencement  of  the 
blockade." 

Rev.  de  Droit  Int.  X,  212,  239.    Quoted  In  Note  1,  HaU,  p.  732. 

"  In  1855  it  was  laid  down  that  '  prima  fade  every  vessel  whatso- 
ever, laden  with  a  cargo,  quitting  a  blockaded  port,  is  liable  to  con- 
demnation on  that  account,  and  must  satisfactorily  establish  her 
exception  to  the  general  rule.'" 

The  Otto  d  Olaf,  Splnks,  259.     Quoted  In  HaU,  Note  2,  p.  782. 

For  a  list  of  special  treaties  providing  for  warning  to  vessels  issu- 
ing with  cargo  after  beginning  of  blockade,  see  Note  3,  Hall,  p.  732. 

After  notification  in  acoordance  with  this  article  the  vessel  is 
"  turned  back,  and  only  if  she  attempts  a  second  time  to  pass  is  she 
captured  for  breach  of  blockade.  If  a  convoyed  fleet  of  neutral  mer- 
chantmen approaches  in  ignorance,  the  commander  of  the  convoy- 
ing force  is  warned,  and  it  is  his  duty  to  see  that  the  notification  is 
entered  in  the  logbook  of  each  of  the  ships  under  his  escort.  The 
system  thus  set  forth  was  elaborated  at  the  Naval  Conference  of 
1908-1909,  and  is  set  forth  in  the  Dedaration  of  London  of  1909. 
which  is  likely  to  become  in  the  near  future  part  of  International 
Law,  if  indeed  it  has  not  attained  that  position  already.  It  contrasts 
favorably  with  the  complications  of  the  old  British  system  and  the 
lax  simplicity  of  the  old  French  rule." 
Lawrence,  p.  691. 

"  There  are  a  few  cases  of  egress  which,  according  to  the  hitherto 
prevailing  practice  of  Great  Britain  and  most  other  States,  were  not 
considered  breaches  of  blockade  outwards.  Thus,  a  vessel  that  was 
in  k  blockaded  port  before  the  commencement  or  the  blockade  was 
allowed  to  sail  from  this  port  in  ballast,  as  was  also  a  vessel  that  had 
entered  during  a  blockade  either  in  ignorance  of  it  or  with  the  per- 
mission of  the  blockading  squadron.  Thus,  further,  a  vessel  the 
cargo  of  which  was  put  on  board  before  the  commencement  of  the 
blockade  was  allowed  to  leave  the  port  afterwards  unhindered. 
Thus,  again,  a  vessel  obliged  by  absolute  necessity  to  enter  a  block- 
aded port  was  afterwards  allowed  to  leave  it  unhindered.  And  a 
vessel  employed  by  the  diplomatic  envoy  of  a  neutral  State  for  the 
exclusive  purpose  of  sending  home  from  a  blockaded  port  distressed 
seamen  of  his  nationality  was  also  allowed  to  pass  unhindered." 

Opp^iheim,  vol.  2,  p.  473. 
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The  proclamation  of  April  19, 1861,  issued  by  the  President  of  the 
United  States,  announcing  a  blockade  of  the  Southern  States  recites 
that: 

"  If,  therefore,  with  a  view  to  violate  such  blockade,  a  vessel  shall 
approach  or  shall  attempt  to  leave  any  of  the  said  ports,  she  will 
be  duly  warned  by  the  commander  of  one  of  the  blockading  vessels, 
who  will  endorse  on  her  register  the  fact  and  date  of  such  warning, 
and  if  the  same. vessel  shall  again  attempt  to  enter  or  leavfe  the 
blockaded  port,  she  will  be  captured  and  sent  to  the  nearest  con- 
venient port  for  such  proceedings  against  her  and  her  cargo  as  prizo 
as  may  be  deemed  advisable." 

12  Stat,  1258. 

''  Vessels  appearing  before  a  blockaded  port,  having  sailed  without 
notification,  are  entitled  to  actual  notice  by  a  blockading  vessel. 
They  should  be  boarded  by  an  officer,  who  should  enter  in  the  ship's 
log  the  fact  of  such  notice,  such  entry  to  include  the  name  of  the 
blockading  vessel  giving  notice,  the  extent  of  the  blockade,  the  date 
and  place,  verified  by  his  official  signature.  The  vessel  is  then  to 
be  set  free;  and  should  she  again  attempt  to  enter  the  same  or  any 
other  blockaded  port  as  to  which  she  has  had  notice  she  is  good 
prize.     *     *     * " 

Instructions    to    United    States    Blockading    Vessels.    Navy    Department 
General  Orders,  No.  492,  June  20,  1898.     (For.  Rel.  1898.  780.) 

"Art.  127.  If  the  Commander  finds  that  the  Master  has  not  had 
Notice,  either  Actual  or  Constructive,  of  the  Blockade,  he  should 
record  a  Warning  upon  the  Log  of  the  Vessel,  and  also  upon  the 
document  which  fixes  her  Nationality,  and  order  her  Master  to  turn 
back.     *    *     *" 

"Art.  128.  If  the  Master,  after  receiving  the  Warning,  does  not 
turn  back,  but  perseveres  in  his  course,  or  persists  in  loitering  about, 
the  Commander  should  detain  the  Vessel."^ 
Naval  Prize  Law,  Holland. 

"Art.  40.  Vessdis  appearing  before  a  blockaded  port,  having  sailed 
before  notification,  are  entitled  to  special  notification  by  a  blockading 
vessel.  They  should  be  boarded  by  an  officer,  who  diould  enter  upon 
the  ship's  log  or  upon  its  papers,  over  his  official  signature,  the  name 
of  the  notifying  vessel,  a  notice  of  the  fact  and  extent  of  the  block-, 
ade,  and  of  the  date  and  place  of  the  visit.  After  this  notice  an 
attempt  on  the  part  of  the  vessel  to  violate  the  blockade  makes  ber 
liable  to  capture." 

United  States  Naval  Code,  1900, 

"66.  *  *  *  If  the  declaration  omits  to  state  the  period  for 
leaving  port,  a  neutral  ship  has  the  right  of  free  passage  outward 
from  a  blockaded  port,  unless  she  has  previously,  with  knowledge  of 
the  blockade,  broken  it  by  entering.  The  naval  commander  can 
supply  any  data  lacking  at  any  time  oy  publi^ing  and  communicat- 
ing a  supplenientary  declaration  to  the  local  competent  authorities." 
German  Prize  Rules,  1909. 


1  <« 


Apollo,  5  C.  Rob.  286.    Fltzsimmons  v.  Newport  Insurance  Co.,  4  Cranch,  185." 
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"  74.  Should  a  neutral  ship  ^  approach  a  blockaded  port  without 
having  knowledge  of  the  existence  of  the  blockade  or  when  such 
knowledge  can  not  be  assumed,  the  declaration  of  blockade  is  to  be 
communicated  to  him  by  an  officer  of  one  of  the  blockading  ships. 
He  must  enter  in  the  ships  log  book  the  notification,  under  the  date 
and  hour  and  the  ship's  position.  Therewith  the  blockade  is  legally 
binding  for  that  ship,  so  far  as  declaration  and  notification  come  into 
question. 

"  The  notification  to  the  commander  of  the  convoy  is  binding  on 
all  the  convoyed  ships." 

German  Prize  Rules,  1909.  . 

"74.  A,  violation  of  a  blockade  thus  established  results  both  from 
an  attempt  to  enter  the  blockaded  place  and  from  an  attempt  to  leave 
it  after  the  notification  of  the  blockade,  unless,  in  the  latter  case, 
there  is  a  period  fixed  and  expressly  mentioned  in  the  declaration  of 
blockade  sufficient  to  protect  navigation  and  cominerce  carried  on  in 
good  faith." 

French  Naval  Regulations,  1912. 

"  77.  If  a  vessel  which  approaches  a  blockaded  port  does  not  know 
or  can  not  be  presumed  to  know  of  the  blockade,  the  notification  must 
be  made  to  the  vessel  itself  by  ah  officer  of  one  of  the  blockading 
force.  This  notification  must  be  entered  in  the  vessel's  log-book, 
with  entry  of  the  day  and  hour  as  also  of  the  geographical  position 
of  the  vessel  at  the  time." 

French  Naval  Regulations,  1912. 

"  80.  Every  ship  which,  after  having  received  regular  notice,  does 
not  in  good  faith  retire  and  is  surprised  hovering  about  the  blockaded 
coast,  within  the  radius  of  action  of  the  blockading  force,  is  to  be 
suspected  of  fraud  and  may  be  captured." 
French  Naval  Regulations,  1912. 

Article  16  of  the  Declaration  of  London,  1909,  substantially  ap- 
pears as  Art.  97  of  the  Austro-Hungarian  Rules  of  Maritime  and 
Land  Warfare,  1913. 

"  In  the  case  of  a  vessel  which  had  run  the  blockade  of  Vera  Cruz, 
in  Mexico,  by  the  United  States,  without  interference  by  the  block- 
ading squadron,  and  which  was  captured  on  coming  out,  it  was 
claimed  that  the  capture  was  unlawful  because  no  previous  warning 
of  the  blockade  was  given,  by  an  entry  on  the  papers  of  the  vessel 
or  other  mode  of  actual  notice.  As  it  appeared,  however,  that  the 
master  was  fully  aware  from  the  commencement  of  the  voyage  of  the 
existence  of  the  blockade,  it  was  held  that  i^o  further  notice  was  nec- 
essary." 

Moore's  Digest,  vol.  7,  pp.  823,  824. 

"The  provision  in  the  President's  proclamation  of  the  19th  of 
April,  1861,  for  warmng  vessels  whicn  approached  the  blockaded 
ports  with  a  view  to  entering,  did  not  protect  a  vessel  that  sailed  for 

■.. . 

^ "  If  a  hostile  ship  is  captured  under  these  circumstances,  there  is  no  breach  of 
blockade ;  the  neutral  part  of  the  cargo  is  therefore  not  confiscated." 


336  LAWS  OF   MAEITIME  WARFABM. 

a  blockaded  port  with  knowledge  of  the  blockade.    Hie  Hiawatha^ 
2  Black,  677 ;  The  Admiral,  8  Wall.  «08." 

Moore's  Digest,  vol.  7,  p.  821. 

In  a  letter,  dated  March  20, 1816,  from  the  American  Secretary  of 
State  to  the  Spanish  Minister,  the  statement  is  made  " '  *  ♦  *  that 
a  vessel  entering  the  [blockaded]  port  ought  not  to  be  seized,  except 
in  returning  to  it  after  being  warned  off  by  the  blockading  squadron 
stationed  near  it.'" 

Moore's  Digest,  vol.  7,  p.  789. 

"  The  Jeune  Nelly ^  a  French  vessel,  ran  the  blockade  of  Vera  Cruz, 
Mexico,  by  the  United  States  forces  without  interference  by  the 
blockading  squadron.  On  coming  out,  however,  she  was  captured 
by  the  U.  S.  S.  Hwnter^  but,. being  almost  immediately  afterwards 
wrecked,  was  not  brought  in  for  adjudication.  The  French  Govern- 
ment presented  a  claim  for  damages  on  the  ground  that,  as  the  ves- 
sel was  permitted  to  enter  the  port,  she  was  exempt  from  capture  on 
going  out  unless  previously  warned  by  entry  on  her  papers  or  other 
mode  of  actual  notice.  The  United  States  declined  to  admit  this 
contention,  and  n^iaintained  that  nothing  short  of  an  intentional 
assent  (of  which  there  was  no  evidence)  on  the  part  of  the  blockad- 
ing force  to  the  entrance  of  the  vessel  would  have  sufficed  to  give,  her 
immunity  from  the  operation  of  the  blockade.  '  When  the  blockade,' 
said  the  Department  of  State, '  is  actually  maintained  by  a  sufficient 
force,  and  when  the  captured  vessel,  with  full  knowledge  of  its  ex- 
istence, and  without  the  consent  of  the  blockading  squadron,  enters 
the  port,  the  question  how  far  the  entry  might  have  been  prevented 
by  greater  activity  or  <Jiffei*cnt  measures  on  thepartof  theblockaders, 
is  not  material  and  is  never  examined.  The  vessel  being  thus  in 
port,  in  breach  of  the  blockade,  was  of  course  liable  to  capture  in 
attempting  to  pass  out.'  Mr.  Hunter,  Act.  Sec.  of  State,  to  M.  de 
Sartiges,  French  min.,  July  29,  1852,  MS.  Notes  to  French  Leg.  VI. 
188." 

Moore's  Digest,  vol.  7,  p.  837. 

" '  The  safest  rule,  in  regard  to  the  rights  of  both  belligerents  and 
neutrals  involved  in  blockade,  is  believed  to  be  contained  in  the  18th 
article  of  the  treaty  between  the  United  States  and  Great  Britain 
of  the  19th  of  November,  1794,  in  the  following  words: 

"  * "  And  whereas  it  frequently  happens  that  vessels  sail  for  a  port 
or  place  belonging  to  an  enemy,  witiiout  knowing  that  the  ^me  is 
either  besieged,  bfockaded,  or  invested,  it  is  agreed  that  every  ves- 
sel so  circumstanced  may  be  turned  away  from  such  port  or  place, 
but  she  shall  not  be  detained,  nor  her  cargo,  if  not  contraband,  be 
confiscated,  unless  after  the  notice,  she  shall  again  attempt  to  enter, 
hut  she  shall  he  permitted  to  go  to  wmj  other  port  or  place  &he  may 
think  properP 

"'A  similar  article  is  contained  in  many  other  treaties  between 
the  United  States  and  foreign  powers.'  Mr.  Seward,  Sec.  of  State, 
to  Lord  Lvons,  British  min.,  Mar.  24.  1862,  MS.  Notes  to  Or.  Brit. 
IX.  142."  ' 

Moore's  Digest,  vol.  7,  p.  824. 
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In  October  1888,  the  Haytian  Rejmblic  sailed  from  New  York  to 
certain  Haytian  ports.  After  calling  at  several  ports  she  sailed  on 
the  l&th  from  Jacmel  to  St.  Marc.  A  blockade  of  St.  Marc  had  been 
ordered  on  October  15th  and  published  in  the  official  paper  on  the 
18th.  News  thereof,  however,  was  not  known  in  Jacmel  and  the 
steamer  had  no  notification  thereof  before  she  sailed  on  the  19th. 
She  reached  St.  Marc  on  the  20th,  entered  and  was  captured  for 
breach  of  blockade  while  leaving.  In  his  instructions,  dated  No- 
vember 28,  1888,  demanding  her  release,  sent  by  the  Secretary  of 
State  to  the  American  minister  to  Hayti,  Mr.  Bayard  says : — 

" '  The  treaty  between  the  United  States  and  Hayti  of  November  3, 
1864,  contains  the  following  provisions: 

" '  "Article  XVIII.  And  whereas  it  frequently  happens  that  vessels 
sail  for  a  port  or  place  belonging  to  an  enemy  without  knowing  that 
the  same  is  either  besieged,  blockaded,  or  inv^ed,  it  is  hereby  agreed 
by  the  high  contracting  parties  that  every  vessel  so  circumstanced 
may  be  turned  away  from  such  port  or  place,  but  she  shall  not  be 
detained,  nor  any  part  of  her  cargo,  if  not  contraband,  be  confiscated, 
unless,  after  notice  of  such  blockade  or  investment,  she  shall  again 
attempt  to  enter ;  but  she  shall  be  permitted  to  go  to  any  other  port 
or  place  she  shall  think  proper,  provided  the  same  be  not  blockaded, 
besieged,  or  invested.  Nor  shall  any  vessel  of  either  of  the  parties 
that  may  have  entered  into  such  port  or  place  before  the  same  was 
actually  besieged,  blockaded,  or  invested  by  the  other,  be  restrained 
from  quitting  such  place  with  her  cargo,  nor,  if  found  therein  after 
the  reduction  and  surrender  of  such  place,  shall  such  vessel  or  her 
cargo,  be  liable  to  confiscation,  but  they  shall  be  restored  to  the 
owners  thereof.' 

" '  From  the  above  stipulations  it  is  manifest  that  so  fax*  as  the 
proceedings  against  the  Haytian  Republic  rest  upon  a  charge  of 
attempting  to  run  a  blockade,  they  were  in  clear  violation  of  the  ex- 
press terms  of  the  treaty,  and  wholly  improper  and  inadmissible.'" 
Moore's  Digest,  vol.  7,  pp.  826,  827. 

In  the  Vrow  Judith  (1799)  (1  C.  Eob.  150),  it  is  said  that:  "It  is 
certainly  necessary  that  a  blockade  should  be  intimated  to  neutral 
merchants  in  some  way  or  other.  It  may  be  notified  in  a  public  and 
solemn  manner,  by  declaration  to  foreign  governments;  and  this 
mode  would  always  be  most  desirable,  although  it  is  sometimes 
omitted  in  practice.  But  it  may  commence  also  de  facto,  by  a  block- 
ading force  giving  notice  on  the  spot  to  those  who  come  from  a  dis- 
tance, and  who  may  therefore  be  ignorant  of  the  fact.  Vessels  going 
in,  are,  in  that  case,  entitled  to  a  notice  before  they  can  be  justly 
liable  to  the  consequences  of  breaking  a  blockade,  put  I  take  it  to 
be  otherwise  with  vessels  coming  out  of  the  port  which  is  the  object 
of  blockade ;  there  no  notice  is  necessary,  after  the  blockade  has  ex- 
isted de  facto  for  any  length  of  time;  the  continued  fact  is  itself 
sufficient  notice.  *  *  *  The  notoriety  of  the  thing  supersedes 
the  necessity  of  particular  notice  to  each  snip." 

Jn  the  case  of  the  Columbia  (1799)  (1  C.  Eob.  154),  an  American 
merchantman  captured  for  breach  of  blockade  of  Amsterdam,  it  w%s 
contended  "  that  by  the  American  treaty  "  of  1794,  "  thf»re  must  be 
a  previous  warning."    In  re^rd  to  this  contention  Sir  William 
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Scott  said :  "  Certainly  where  vessels  sail  without  a  knowledge  of  the 
blockade,  a  notice  is  necessary  j  but  if  you  can  effect  them  with  the 
knowledge  of  that  fact,  a  warning  then  "becomes  an  idle  ceremony,  of 
no  use,  and  therefore  not  to  be  required.  The  master,  the  consignees, 
and  all  persons  intrusted  with  the  management  of  the  vessel  appear 
to  have  been  sufficiently  informed  of  this  blockade;  and  therefore, 
they  are  not  in  the  situation  which  the  treaty  supposes." 

With  respect  to  Bide  facto  blockade,  it  is  said  in  the  Nepturma  (1799) 
(2  C.  Rob.  110,  Scott,  796)  that  "no  presumption  arises  as  to  the 
continuance,  and  the  ignorance  of  the  party  mav  be  admitted  as  an 
excuse,  for  sailing  on  a  doubtful  and  provisional  destination." 

In  the  case  of  The  Spes  and  The  Irene  (1804)  (5  C.  Rob.  77),  two 
vessels  were  captured  for  breach  of  the  olockade  of  the  Ellbe.  It 
was  claimed  on  the  part  of  the  vessels  that  while  they  had  notice  of 
the  blockade,  they  also  had  notice  of  its  probable  discontinuance,  and 
that  they  proposed  to  apj)roach  the  mouth  of  the  river  to  ascertain 
whether  the  blockade  was  in  fact  in  force.  If  in  force  they  proposed 
to  proceed  to  another  port. 

Sir  William  Scott,  m  delivering  the  judgment  of  the  court  holding 
that  the  vessels  were  good  prize,  said :  "  The  letters  of  the  owner  in- 
form the  masters  that  the  blockade  would  probably  be  at  an  end 
before  they  arrived,  and  direct  them  to  proceed  for  the  Elbe.  Are 
these  the  orders  which  owners  ought  to  have  given?  I  think  not. 
The  neutral  merchant  is  not  to  speculate  on  the  greater  or  less  proba- 
bility of  the  termination  of  a  blockade,  to  send  his  vessels  to  the 
very  mouth  of  the  river  and  say,  if  you  do  not  meet  with  the  block- 
ading force,  enter;  if  you  do,  ask  a  warning,  and  proceed  elsewhere. 
Who  does  not  at  once  perceive  the  frauds  to  which  such  a  rule  would 
be  intrbductory.  The  true  rule  is,  that  after  the  knowledge  of  an 
existing  blockade,  you  are  not  to  go  to  the  very  station  of  blockade 
under  pretence  of  inquiry.  It  is  contended,  however,  on  this  point, 
that  the  parties  are  entitled  to  the  same  equity  as  was  allowed  to 
American  vessels  during  the  last  war.  But  what  was  that?  That 
ships  sailing  froni  America,  before  the  knowledge  of  the  blockade 
had  reached  America,  should  be  entitled  to  a  notice,  even  at  the 
blockaded  port;  and  that  ships  sailing  afterwards,  might  sail  on  a 
contingent  destination,  even  to  that  port,  with  the  purpose  of  calling 
at  some  British  port,  or  at  some  neutral  port  for  information;  and 
that  they  should  oe  allowed  the  benefit  of  such  a  contingent  destina- 
tion to  be  ascertained  and  rendered  definite,  by  the  information 
which  they  should  receive  in  Europe.  But  in  no  case  was  it  held  that 
they  might  sail  to  the  mouth  of  a  blockaded  port  to  inquire  whether 
a  blockade,  of  which  they  had  received  previous  formal  notice,  was 
still  in  existence  or  not.  If  particular  parties  are  innocent  in  their 
intention,  it  is  still  a  measure  of  necessary  caution^  and  of  preventive 
legal  policy,  to  hold  the  rule  general  against  the  hberty  or  inquiring 
at  the  very  mouth  of  the  blockaded  port,  which  would  amount  in 
practice  to  a  universal  license  to  attempt  to  enter,  and,  on  being  pre- 
vented, to  claim  the  liberty  of  going  elsewhere." 

The  ApoUo  (1804)  (5  C.  Rob.  286)  was  captured  for  breach  of 
blockade  of  Dieppe.  She  had  sailed  for  this  in  ignorance  of  the 
blockade  but  was  duly  warned  while  en  route.  In^^ead  of  leaving 
the  neighborhood  she  loitered  around  until  her  capture. 
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In  holding  her  to  be  a  good  prize,  Sir  William  Scott  said  that  the 
first  duty  or  a  master  under  such  circumstances,  is  to  leave :  "  that 
neighborhood  is  at  all  events  to  be  avoided.  He  is  bound,  on  the 
first  notice,  to  take  himself  out  of  an  equivocal  situation,  and  if  he 
obstinately  refuses  and  neglects  so  to  do,  this  court  will  hold  *  *  * 
that  such  a  conduct  will  amount  to  a  breach  of  the  blockade,  and 
subject  the  vessel  to  condemnation." 

The  case  of  Fitzsimmons  v,  Newport  Insurance  Company  (1808) 
(4  Cranch  183)  involved  a  construction  of  article  18  of  the  treaty 
of  1794  between  the  United  States  and  Great  Britain.  Chief  Justice 
Marshall  said  that  the  words  of  this  article  "  strongly  import  a  stipu 
lation  that  there  shall  be  a  free  agency  on  the  part  of  the  commander 
of  the  vessel,  after  receiving  notice  of  the  blockade,  and  that  there 
shall  be  no  detention  nor  condemnation,  unless,  in  the  exercise  of 
that  free  agency,  a  second  attempt  to  enter  the  invested  place  shall 
be  made.  It  cannot  be  necessary  to  state  that  testimony  which  would 
amount  to  evidence  of  such  second  attempt.  Lingering  about  the 
place,  as  if  watching  for  an  opportunity  to  sail  into  it,  or  the  single 
circumstance  of  not  making  immediately  for  some  other  port,  or 
possibly,  obstinate  and  determined  declarations  of  a  resolution  to 
break  the  blockade,  might  be  evidence  of  an  attempt,  after  warning, 
to  enter  the  blockaded  port.  But  whether  these  circumstances,  or 
others,  may  or  may  not  amount  to  evidence  of  the  offence,  the  offence 
itself  is  attempting  again  to  enter,  and  '  unless,  after  notice,  she 
shall  again  attempt  to  enter,'  the  two  nations  expressly  stipulate 
'that  she  shall  not  be  detained,  nor  her  cargo,  if  not  contraband,  bo 
confiscated.'  It  would  seem  as  if,  aware  of  the  excesses  which  might 
be  justified,  by  converting  intentLon  into  offence,  the  American  nego- 
tiator had  required  the  union  of  fact  with  intention  to  constitute  the 
breach  of  a  blockade." 

Chief  Justice  Marshall  in  his  opinion  in  the  case  of  Olivera  v. 
Union  Ins.  Co.  (1818)  (3  Wheat.  183)  says: 

"  That  a  belligerent  may  lawfully  blockade  the  port  of  his  enemy 
is  admitted.  But  it  is  also  admitted  that  this  blockade  does  not, 
according  to  modern  usage,  extend  to  a  neutral  vessel,  found  in  port, 
nor  prevent  her  coming  out  with  the  cargo  which  was  on  board  when 
the  blockade  was  instituted.  If,  then,  such  a  vessel  be  restrained 
from  proceeding  on  her  voyage  by  the  blockading  squadron,  the  re- 
straint is  unlawful.  The  St.  Francis  de  Assise  was  so  restrained, 
and  her  case  is  within  the  policy. 

"  It  has  been  contended  that  it  was  the  duty  of  the  neutral  master 
to  show  to  the  visiting  officer  of  the  belligerent  squadron  his  right  of 
egress,  by  showing  not  only  the  neutral  character  of  his  vessel  and 
cargo,  but  that  his  cargo  was  taken  on  board  before  the  institution  of 
the  blockade. 

"  This  is  admitted,  and  it  is  believed  that  the  bill  of  exceptions 
shows  satisfactorily  that  these  facts  were  proved  to  the  visiting  officer. 
It  is  stated  that  the  vessel  and  cargo  were  regularly  documented; 
that  the  papers  were  shown,  and  that  the  cargo  was  put  on  board,  and 
the  vessel  had  actually  sailed  on  her  voyage,  before  the  institution  of 
the  blockade." 

Moore*s  Digest,  vol.  7,  p.  849. 
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In  the  case  of  the  Frariciska  (1855)  (10  Moore  P.  C.  37,  Scott,  804) 
it  was  "  contended  by  the  appellant  that  in  a  case  of  ingress  of  a  port 
subject  to  a  blockade  only  de  facto  of  which  there  has  not  been  any 
official  notification,  guilty  knowledge  cannot  be  inferred  in  an  indi- 
vidual from  general  notoriety,  and  that  a  ship  is  always  entitled 
under  such  circumstances  to  warning  from  the  blockading  squadron 
before  she  is  exposed  to  seizure. 

"To  this  proposition  their  lordships  are  unable  to  accede.  If  a 
blockade  de  facto  be  good  in  law  without  notification,  and  a  wilful 
violation  of  a  known  legal  blockade  be  punishable  with  confiscation-^ 
propositions  which  are  free  from  doubt, — ^the  mode  in  which  the 
knowledge  has  been  acquired  by  the  offender,  if  it  be  clearly  proved 
to  exist,  cannot  be  of  importance.  Nor  does  there  seem  for  this  pur- 
pose to  be  much  difference  between  ingress,  in  which  a  warning  is 
said  to  be  indispensable,  and  egress,  in  which  it  is  admitted  to  be 
unnecessary. 

"The  fact  of  knowledge  is  capable  of  much  easier  proof  in  the 
one  case  than  in  the  other ;  but  when  once  the  fact  is  clearly  proved, 
the  consequences  must  be  the  same.  The  reasoning  of  the  learned 
judge  of  the  court  below  in  this  case,  and  the  language  of  Lord 
Stowell  in  The  Adelaide  reported  in  the  note  to  The  ^eptimus^  2 
Eob.  Ill,  and  The  Hurtig  Hane^  3  Kob.  324,  are  conclusive  upon  this 
point. 

"But  while  their  lordships  are  quite  prepared  to  hold  that  the 
existence  and  extent  of  a  blockade  may  be  so  well  and  so  generally 
known  that  knowledge  of  it  in  an  individual  may  be  presumed  with- 
out distinct  proof  of  personal  knowledge,  and  that  knowledge  so  ac- 
quired may  supply  the  place  of  a  direct  communication  from  the 
blockading  squadron,  yet  the  fact,  with  notice  of  which  the  indi- 
vidual is  so  to  be  fixed,  must  be  one  wliich  admits  of  no  reasonable 
doubt.  'Any  communication  which  brings  it  to  the  knowledge  of  the 
party,'  to  use  the  language  of  Lord  Stowell  in  The  Rolla^  6  Eob.  367, 
'  in  a  way  which  could  leave  no  doubt  in  his  mind  as  to  the  authen- 
ticity of  the  information.' 

"Again,  the  notice  to  be  inferred  from  general  notoriety,  must  be 
of  such  a  character  that  if  conveyed  by  a  distinct  intimation  from  a 
competent  authority  it  would  have  been  binding.  The  notice  cannot 
be  more  effectual  because  its  existence  is  presumed,  than  it  would  be 
if  it  were  directly  established  in  evidence.  The  notice  to  be  inferred 
from  the  acts  of  a  belligerent,  which  is  to  supply  the  place  of  a  public 
notification,  or  of  a  particular  warning,  must  oe  such  as,  if  given  in 
the  form  of  a  public  notification,  or  of  a  particular  warning,  would 
have  been  legal  and  effectual." 

In  the  case  of  the  Hiawatha  and  others  (1861)  (Blatch.  P.  C.  1, 13) 
the  court  said :  "  It  is  strenuously  insisted  that,  under  the  proclama- 
tion of  the  President,  a  vessel  is  not  subject  to  capture  for  violation 
of  a  blockade  unless  there  has  been  a  previous  warning  indorsed  on 
her  register  by  a  commander  of  a  blockading  vessel  at  the  port  whose 
blockade  she  attempts  to  violate,  and  she  shall  afterwards  attempt  to 
enter  or  leave  the  same  blockaded  port.  In  my  opinion,  the  provi- 
sion in  the  President's  proclamation  of  April  19,  1861,  referred  to 
on  the  argument,  is  not  to  be  construed  as  a  condition  absolute,  gov- 
erning all  instances  of  an  effort  by  neutrals  to  break  a  blockade,  but 
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imports  that  the  vessel  so  to  be  warned  must  have  been  arrested  in 
innocently  attempting  to  do  the  forbidden  act,  and  will  not  apply,  in 
cases  where  a  vessel  has,  at  the  time  of  capture,  perfected  the  pro 
hibited  attempt  by  effecting  an  entrance  into  or  escape  from  a  block- 
aded port  undetected  until  the  unlawful  purpose  has  been  accom- 
plished. The  universality  and  justness  of  the  rule  of  the  law  of  na- 
tions, that  the  breach  of  a  blockade,  with  knowledge  or  notice  of  its 
existence,  subjects  the  property  so  employed  to  confiscation,  is  stated 
by  Lord  Stowell,  and  commended  with  gi'eat  force  and  emphasis  in 
the  case  of  The  Columbia^  an  American  vessel,  (1  Ch.  Rob.,  154.) 
He  says  that, '  among  all  the  contradictory  positions  that  have  been 
advanced  on  the  law  of  nations,  this  principle  has  never  been  dis- 
puted. It  is  to  be  found  in  all  books  of  law,  and  in  all  treaties; 
every  man  knows  it;  the  subjects  of  all  states  know  it,  as  it  is  uni- 
versally acknowledged  by  all  governments  who  possess  any  degree  of 
civil  knowledge.'  (1  Kent's  Comm.,.144;  Halleck's  Int.  Law,  ch.  20^ 
sees.  16  to  24;  2  Wildman's  Int.  Law,  ch.  4.)  The  common  rule  of 
the  law  of  nations  will,  accordingly,  be  deemed  to  prevail,  when  not 
expressly  abrogated  by  treaty  or  edict  of  the  power  seeking  to  en- 
force it." 

This  case  was  aflirmed  by  the  Supreme  Court.     See  the  Prize  Gases,  2 
Black,  685. 

In  the  case  of  the  Forest  King  (1861)  (Blatch.  45,  48)  the  court 
said :  "  The  master  testifies  that  he  approached  Pensacola  to  ascer- 
tain the  fact  whether  a  port  could  be  entered  in  that  vicinity  free 
from  blockade,  and  that  he,  in  making  that  attempt,  received  the 
first  formal  notice  of  the  blockade  of  mat  section  of  the  coast  and 
up  to  the  capes  of  the  Delaware.  I  consider  that  his  conduct  in  mak- 
ing the  inquiry  or  search  he  did  was  blameless." 

In  the  case  of  the  Delta  (1862)  (Blatch.  P.  C.  133)  the  court  dis- 
cussed the  question  of  whether  a  vessel,  knowing  a  port  is  blockaded, 
maj  approach  such  port  "  even  for  the  hona  fide  purpose  of  inquiry." 
It  IS  said  that  "  it  is  conceded — and  if  not,  it  is  a  part  of  the  history 
of  the  case,  and  sworn  to  by  all  the  witnesses — ^that  all  concerned  in 
the  adventure  had  knowledge,  full  and  complete,  of  the  actual 
effective  blockade  of  the  port  oi  Galveston,  at  and  prior  to  the  com- 
mencement of  the  voyage  in  which  the  vessel  was  captured. 

"  It  is  well  established  by  repeated  decisions  of  Sir  William  Scott, 
the  great  master  of  British  prize  law,  that  a  neutral  trader  cannot, 
with  knowledge  of  a  blockade,  lawfully  go  to  the  station  of  a  blockad- 
ing force  under  the  pretence  of  obtaining  information  as  to  its  con- 
tinuance. The  inquiry  must  be  made  elsewhere,  not  there.  'The 
merchant,'  says  the  learned  judge,  'is  not  to  send  his  vessel  to  the 
mouth  of  the  river,  and  say,  "It  you  don't  meet  a  blockading  force, 
enter ;  if  you  do,  ask  a  warning  and  proceed  elsewhere."  Who  does 
not  at  once  perceive  the  frauds  to  which  such  a  rule  would  be  intro- 
ductory? The  true  rule  is,  that  after  knowledge  of  the  existing 
blockade,  you  are  not  to  go  to  the  very  station  of  the  blockade  upon 
pretence  of  inquiry.'  (The  Spes  and  The  Irene.  ^  Ch.  Eob.,  76;  The 
Betsey,  1  Ch.  Rob.,  334;  The  Neptmms,  2  Ch.  Eob.,  110;  The  Little 
WiUiam,  1  Acton,  141,  161.) 

"  The  reason  and  necessity  of  the  rule,  as  laid  down  by  Sir  William 
Scott,  is  too  obvious  to  require  argument  in  its  support.    Were  it 
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once  relaxed,  so  as  to  allow  the  approach  of  neutral  traders  to  the 
mouth  of  a  blockaded  port  for  the  purpose  of  inquiry,  the  blockade 
of  the  ports  of  the  insurgent  States  could  not  be  made  effective  by  the 
combined  naval  forces  of  all  nations.  Such  a  relaxation  would  oper- 
ate as  a  universal  license  to  the  merchant  vessels  of  the  world  to 
attempt  to  enter  a  blockaded  port,  for  a  failure  to  do  so  would  be 
attended  with  no  hazard. 

"  The  soundness  of  this  principle  has  not  been  called  in  question 
by  any  decision  of  the  courts  of  this  country,  and  its  wisdom  will 
probably  be  approved  so  long  as  a  belligerent  blockade  is  recog- 
nized in  international  law  as  a  legitimate  and  eflBcient  method  of 
prosecuting  a  public  war." 

The  Empress  (1863)  (Blatch.  659)  was  a  neutral-owned  vessel 
captured  for  breach  of  blockade  of  New  Orleans.  She  had  sailed 
from  Eio  de  Janeiro  with  knowledge  of  the  blockade  and  with  in- 
structions to  proceed  to  New  Orleans ;  "  should  the  port  be  blockaded, 
you  will  be  warned  off  and  you  will  then  proceed  to  New  York." 
She  sailed  directly  to  New  Orleans,  eluded  tne  blockading  squadron 
and  was  captured  while  aground  in  the  mouth  of  the  Mississippi. 

The  lower  court  condemned  her  as  good  prize.  (Blatch.  175.)  On 
appeal  to-  the  Circuit  Court  she  was  released,  the  higher  court  say- 
ing: "  The  only  question  in  the  case  is,  whether  or  not  the  vessel  and 
cargo  are  subject  to  condemnation  for  attempting  to  break  the 
blockade  of  the  port  of  New  Orleans.  Upon  a  perusal  of  the  testi- 
mony in  frepdrcvborio  and  the  documentary  proofs,  I  am  satisfied 
that  there  was  no  such  intent  on  the  part  oi  the  master  or  of  the 
owners  of  the  cargo ;  but  that,  on  the  contrary,  their  purpose  was  to 
ascertain,  at  the  mouth  of  the  Mississippi  river,  by  personal  inquiry, 
whether  or  not  the  port  of  New  Orleans  was  actually  blockaded. 
This  was,  I  think,  the  hona  iide  intention  of  the  parties.  There  was 
no  disguise  of  the  purpose,  as  it  was  avowed  in  the  charter  party, 
and  in  the  written  instructions  from  the  owners  of  the  cargo,  and 
repeatedly  by  the  master  himself ;  and  the  only  question  is,  whether 
the  master  was  justified,  under  the  circumstances  disclosed  in  the 
x;ase,  in  making  such  inquiry. 

^'  It  is  quite  apparent  that  these  parties  adopted  that  construction 
of  the  proclamation  of  the  President  announcing  an  intent  to  set 
on  foot  a  blockade  of  the  southern  ports,  which  is  indicated  by  its 
terms — that  a  vessel  sailing  for  a  port  in  a  state  of  blockade  would  be 
entitled  to  a  warning  from  one  of  the  blockading  vessels  before  a 
forfeiture  would  be  enforced;  and  that,  acting  upon  such  construc- 
tion, and  the  consequent  directions  found  in  me  charter  party,  and 
the  instructions  from  the  charterers,  the  master  persevered  in  the 
purpose  of  makinff  the  inquiry,  although,  at  the  same  time,*he  had 

food  reason  for  the  belief  that  the  port  was  in  a  state  of  actual 
lockade.  This  interpretation  of  the  proclamation  was  overruled 
by  a  majority  of  the  Supreme  Court  in  the  case  of  the  HiomaiTux^ 
^nd  must  be  regarded,  therefore,  as  affording  no  justification  to 
either  vessel  or  cargo. 

"  But,  although  the  terms  of  the  proclamation  furnish  no  justifica- 
tion for  the  act,  yet,  I  think  they  are  entitled  to  consideration  when 
we  are  inquiring  into  the  intent  with  which  the  master  was  sailing 
for  the  blockaded  port.    These  terms  may  have  honestly  misled  him ; 
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and  the  fact  that  the  vessel  was  found  at  a  place  which  would,  under 
other  circumstances,  be  suspicious,  may,  in  view  of  those  terms,  be 
consijstent  with  her  entire  innocence. 

"  There  was  no  oflBcial  notice  of  the  blockade  of  the  port  of  New 
Orleans  given  by  this  government  to  the  British  or  the  Brazilian 
government.  There  is  no  evidence  in  this  case  at  what  time  it  was 
established.  The  case  must  stand  upon  a  blockade  de  facto,  as  it 
respects  foreign  neutral  traders  at  the  belligerent  port.  No  doubt  a 
general  notoriety  prevailed  at  Kio  Janeiro,  at  the  time  of  the  sailing 
of  the  vessel  from  that  place,  that  the  mouths  of  the  Mississippi  were 
blockaded;  and  the  master  of  the  vessel  was  advised,  in  the  course 
of  the  voyage,  by  a  vessel  which  he  hailed,  that  he  would  be  stopped 
at  the  Balize.  There  are,  undoubtedly,  cases  which  hold,  as  a  general 
rule,  that,  even  in  the  case  of  a  blockade  de  facto,  the  inquiry  must 
not  be  made  at  the  blockaded  port,  if  it  be  reasonably  practicable  to 
ascertain  the  fact  by  inquiry  at  a  neutral  port.  There  are,  however, 
exceptions  to  this  rule,  and,  under  all  the  circumstances  and  proofs 
in  the  case,  I  am  inclined  to  think  that  the  present  is  one  of  them." 

The  case  of  the  Cheshire  (1865)  (3  Wall.  231)  involved  the  cap- 
ture and  condemnation  of  a  vessel  and  car^o  owned  by  a  firm  doing 
business  in  both  enemy  and  neutral  territory.  The  vessel  sailed 
from  a  neutral  port  and  was  captured  off  a  blockaded  port  for 
breach  of  blockade.  Before  sailing  the  master  was  given  written 
instructions  "  to  call  off  Savannah  merely  for  the  purpose  of  inquiry j 
but  on  no  accou/n^  whatever  to  attempt  to  enter  a  blockaded  port." 
In  case  the  blockade  of  Savannah  was  not  raised  the  vessel  was  to 
proceed  to  a  neutral  port  and  await  instructions.  At  the  time  of 
sailing  it  was  known  that  Savannah  was  under  blockade.  None  of 
the  ship's  papers  contained  any  intimation  of  a  purpose  to  enter 
Savannah. 

In  sustaining  the  condemnation,  the  court  said  that  the  evidence 
establishes  "the  fact  that  the  ship  was  attempting  to  break  the 
blockade  when  captured.  She  was  loaded  for  Savannali;  her  cargo 
was  intended  for  the  branch-house  of  the  shippers ;  she  sailed  directly 
for  that  port;  the  owners  and  oflBcers  of  the  ship  were  informed  of 
the  existence  of  the  blockade  before  leaving  Liverpool;  and  there 
was  no  act  of  our  government,  nor  any  act  of  the  British  govern- 
ment, nor  had  any  event  occurred  in  the  progress  of  the  war,  from 
which  any  inference  could  be  drawn  that  the  blockade  had  ceased. 
The  instructions  to  call  off  Savannah  merely  for  the  purpose  of  in- 
quiry, and  to  proceed  thence  to  Nassau  upon  ascertaining  that  the 
blockade  was  in  force,  have,  under  these  circumstances,  the  appear- 
ance of  a  device  to  cover  up  a  settled  purpose  to  elude  the  blockade. 
They  create  a  strong  impression  to  that  effect,  and  this  impression 
is  strengthened  by  an  examination  of  the  ship's  papers.  Tnese  pa- 
pers  contain  no  intimation  of  an  intention  to  enter  the  port  of  Savan- 
nah  upon  any  contingency.  They  show  the  destination  of  the  ship 
to  be  either  Nassau  or  Halifax ;  they  indicate  no  contingent  intention 
of  going  anywhere  else.  This  concealment  of  the  truth  is  itself  a 
circumstance  calculated  to  awaken  strong  suspicion  as  to  the  real 
designs  of  the  ship ;  it  is,  in  fact,  prima  facie  evidence  of  fraudulent 
intention." 
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The  Supreme  Court  of  the  United  States  in  the  case  of  The  Ad- 
rnirdl  (1865)  (3  Wall.,  603),  said  that  the  "  settled  rule  as  established 
by  a  majority  of  this  court  is  that  a  vessel  which  has  a  full  knowledge 
of  the  existence  of  a  blockade  is  liable  to  capture  if  she  attempts  to 
enter  the  blockaded  port  in  violation  of  the  blockade  regulations,  and 
that  it  is  no  defence  against  an  arrest  made  under  such  circumstances 
that  the  vessel  arrested  had  not  been  previously  warned  of  the 
blockade,  nor  that  such  previous  warning  had  not  been  indorsed  on 
.her  register." 

In  the  case  of  the  Adula  (1900)  (176  U.  S.,  361,  Scott,  826)  it 
was  contended  by  the  counsel  for  the  vessel  that  "the  adhesion  of" 
the  United  States,  "  at  the  beginning  of  the  war,  to  the  declaration 
of  Paris  abolishing  privateering"  made  it  necessary  for  a  vessel  to 
be  notified  by  a -blockading  vessel  before  she  could  be  captured  for 
breach  of  blockade.  In  regard  to  this  contention  the  court  said: 
"Thi?  supposed  change  apparently  rests  upon  an  extract  from  a 
French  treatise  upon  international  law  by  Pistoye  and  Duverdy,  Vol. 
1,  p.  375,  in  which  it  is  said  that  by  the  modern  law,  in  consequence 
of  the  declaration  of  Paris,  a  vessel  must  be  notified  to  depart  from 
the  blockaded  port  before  she  can  be  captured,  and  that  the  con- 
trary rule  was  the  result  of  the  doctrine  of  the  British  Orders  in 
Council  during  the  Napoleonic  wars,  which  is  now  given  up  by  that 
country.  It  is  also  said  that '  the  old  rule  was  that  it  was  a  breach 
of  blockade  to  enter  upon  a  voyage  to  the  blockaded  port.  This  rule 
is  now  changed,  because  neutrals  are  obliged  only  to  respect  effective 
blockades.  It  may  well  be  that  a  blockade  of  which  official  notice 
has  been  given  is  not  an  effective  blockade,  or  it  may  be  that  a 
blockade  which  has  been  established  by  a  sufficient  force  may  have 
ceased  to  exist.  Neutrals  then  have  the  right  to  begin  a  voyage  to 
a  blockaded  port  in  order  to  see  if  the  blockade  still  continues.  They 
are  only  guilty  when,  while  the  blockade  continues,  they  actually 
endeavor  to  break  it.' 

"We  cannot,  however,  accept  this  opinion  as  overruling  in  any 
particular  the  prior  decisions  of  this  court  in  the  cases  above  cited, 
to  the  effect  that  a  departure  for  a  blockaded  port  with  intent  to 
violate  the  blockade  renders  the  vessel  liable  to  seizure.  When  Con- 
gress has  spoken  upon  this  subject  it  will  be  time  enough  for  this 
court  to  act.  We  cannot  change  our  rulings  to  conform  to  the 
opinions  of  f  orei^  writers  as  to  what  they  suppose  to  be  the  existing 
law  upon  the  subject. 

"We  have  not  overlooked  in  this  connection  the  provision  con- 
tained in  Art.  18  of  Jay's  treaty  of  1794,  to  the  effect  that '  whereas, 
it  frequently  happens  that  vessels  sail  for  a  port  or  place  belonging 
to  an  enemy,  without  knowing  that  the  same  is  either  besieged, 
blockaded,  or  invested,  it  is  agreed,  that  every  vessel  so  circum- 
stanced, may  be  turned  away  from  such  port  or  place,  but  she  shall 
not  be  detained  nor  her  cargo,  if  not  contraband,  confiscated,  unless 
after  notice  she  shall  again  attempt  to  enter.'  Fitzsimmons  v. 
Newport  Ins.  Co.,  4  Cranch,  185.  Waiving  the  question  whether 
this  clause  of  Jay's  treaty  was  abrogated  by  the  war  of  1812,  and 
accepting  it  as  a  correct  exposition  of  the  law  of  nations,  it  applies 
only  to  vessels  which  have  sailed  for  a  hostile  port  or  place  without 
Imowing  that  the  same  is  either  besieged,  blockaded,  or  invested. 
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The  whole  case  against  the  Adula  depends  upon  the  question  whether 
those  in  charge  of  her  knew  before  she  left  Kingston  that  Santiago 
and  Guantanamo  were  blockaded.  If  they  did,  the  treaty  does  not 
apply.  If  they  did  not,  they  are  entitled  to  the  benefit  of  this  prin- 
ciple of  international  law.  In  the  case  of  the  Maryland  Ins.  Co.  v. 
Woods,  6  Cranch,  29,  in  which  it  was  held  that  the  vessel  could  not 
be  placed  in  the  situation  of  one  having  notice  of  the  blockade  until 
she  was  warned  off,  the  decision  was  placed  upon  the  express  ground 
that  orders  had  been  given  by  the  British  Government,  and  com- 
municated to  our  government, '  not  to  consider  blockades  as  existing, 
unless  in  respect  to  particular  ports  which  may  be  actually  invested, 
and  then  not  to  capture  vessels  bound  to  such  ports,  imless  they  shall 
have  been  previously  warned  not  to  enter  them.'  This  order  was 
treated  by  the  coui^  as  a  mitigation  of  the  general  rule  so  far  as 
respected  blockades  in, the  West  Indies." 


WHKBB  CiPTURBS  FOB  BBBACH  OF  BLOCKIDB  HAT  BB  HADB. 

Neutral  vessels  may  not  be  captured  for  breach  of  blockade 
except  within  the  area  of  operations  of  the  warships  de- 
tailed to  render  the  blockade  effective. — Article  17^  Declara- 
tion of  London^  1909. 

"  The  other  condition  of  the  liability  of  a  vessel  to  capture  is  that 
she  should  be  found  within  the  area  of  operations  of  the  warships 
detailed  to  make  the  blockade  effective;  it  is  not  enough  that  she 
should  be  on  her  way  to  the  blockaded  port. 

"As  for  what  constitutes  the  area  of  operations,  an  explanation  has 
been  given  which  has  been  universally  accepted,  and  is  quoted  here 
as  furnishing  the  best  commentary  on  the  rule  laid  down  by  ar- 
ticle 17: 

'  When  a  government  decides  to  undertake  blockading  operations 
against  some  part  of  the  enemy  coast  it  details  a  certain  number  of 
warships  to  take  part  in  the  blockade  and  intrusts  the  command  to 
an  officer  whose  duty  is  to  use  them  for  the  purpose  of  making  the 
blockade  effective.  The  conmiander  of  the  naval  force  thus  formed 
post?  the  shii>s  at  his  disposal  according  to  the  line  of  the  coast  and 
the  geographical  position  of  the  blockaded  places  and  instructs  each 
ship  as  to  the  part  which  she  has  to  play,  and  especially  as  to  the 
zone  which  she  is  to  watch.  All  the  zones  watched  taken  together, 
and  so  organized  as  to  make  the  blockade  effective,  form  the  area  of 
operations  of  the  blockading  naval  force. 

'The  area  of  operations  so  constituted  is  intimately  connected 
with  the  effectiveness  of  the  blockade  and  also  with  the  number  of 
ships  employed  on  it. 

'  Cases  may  occur  in  which  a  single  ship  will  be  enough  to  keep  a 
blockade  effective — for  in3tance,  at  the  entrance  of  a  port  or  at  the 
mouth  of  a  river  with  a  small  estuary,  so  long  as  circimistances  allow 
the  blockading  ship  to  stay  near  enough  to  the  entrance.  In  that  case 
the  area  of  operations  is  iteelf  near  the  coast.  But,  on  the  other  hand, 
if  circumstances  force  her  to  remain  far  off,  one  ship  may  not  be 
enough  to  secure  effectiveness,  and  to  maintain  this  she  will  then 
have  to  be  supported  by  others.  From  this  cause  the  area  of  opera- 
tions become  wider  and  extends  farther  from  the  coast.  It  may 
therefore  vary  with  circumstances  and  with  the  number  of  blockad- 
ing ships,  but  it  will  always  be  limited  bj'  the  condition  that  effec- 
tiveness must  be  assured.  " 

'  It  does  not  seem  possible  to  fix  the  limits  of  the  area  of  opera- 
tions in  definite  figures  any  more  than  to  fix  beforehand  and  defi- 
nitely the  number  of  ships  necessary  to  assure  the  effectiveness  of  any 
blockade.  These  points  must  be  settled  according  to  circumstances 
in  each  particular  case  of  a  blockade.  This  might  perhaps  be  done 
at  the  time  of  making  the  declaration. 

346 
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'  It  is  clear  that  a  blockade  will  not  be  established  in  the  same  way 
on  a  defenseless  coast  as  on  one  posseting  all  modern  means  of  de- 
fense. In  the  latter  case  there  could  be  no  question  of  enforcing  a 
rule  such  as  that  which  formerly  required  that  ships  should  be 
stationary  and  sufficiently  close  to  the  blockaded  places ;  the  position 
would  be  too  dangerous  for  the  ships  of  the  blockading  force,  which, 
besides,  now  possess  more  powerful  means  of  watching  effectively 
a  much  wider  zone  than  lormerly. 

'  The  area  of  operations  of  a  blockading  naval  force  may  be  rather 
wide,  but  as  it  depends  on  the  number  of  ships  contributing  to  the 
effectivene^  of  the  blockade  and  is  always  limited  by  the  condition 
that  it  should  be  effective,  it  will  never  reach  distant  seas  where 
merchant  vessels  sail  which  are,  perhaps,  making  for  the  blockaded 
ports,  but  whose  destination  is  contingent  on  the  chanj^es  which 
circumstances  may  produce  in  the  blockade  during  their  voyage. 
To  sum  up,  the  idea  of  the  area  of  operations  joined  with  that  of 
effectiveness,  as  we  have  tried  to  define  it — ^that  is  to  say,  including 
the  zone  of  operations  of  the  blockading  forces— allows  the  belliger- 
ent effectively  to  exercise  the  right  of  blockade,  which  he  admittedly 
possesises,  and,  on  the  other  hand,  saves  neutrals  from  exposure  to 
ihe  drawbacks  of  blockade  at  a  great  distance,  while  it  leaves  them 
free  to  run  the  risk  which  they  knowingly  incur  bv  approaching 
points  to  which  access  is  forbiddeii  by  the  belligerent.' " 

Greneral  report  of  drafting  committee  to  London  Naval  CJonference. 

"  22.  A  blockading  fleet  will,  in  general,  station  itself  at  such  a  dis- 
tance from  the  blockaded  coast  as  will  render  it  reasonably  secure 
from  attack  from  that  coast.  This  distance  is  likely,  under  modem 
conditions  of  war,  to  be  considerable,  and  the  blockading  ships  would 
probably  be  disposed  in  two  or  more  lines  or  gi'oups.  The  French 
Government  have  recently  defined  the  area  within  wnich  vessels  may 
be  seized  for  breach  of  blockade,  to  be  the  ^  rayon  d^ action  of  the 
vessels  charged  with  the  duty  of  insuring  the  effectiveness  of  the 
blockade.'  If  the  rayon  d^ action  may  be  defined  as  the  area  of  opera- 
tion of  the  blockading  force,  His  Majesty's  Government  would  be  dis- 
posed to  accept  a  rule  to  the  above  effect,  as  fairly  representing  the 
actual  practice  of  both  the  rival  systems,  and  therefore  capable  of 
being  described  as  of  general  application.    Such  a  rule  would  safe- 

fuard  all  belligerent  rights  in  regard  to  blockade  which  Great 
Britain  has  been  able  practically  to  assert  in  former  wars,  whilst  it 
would  at  the  same  time  reassure  neutrals  that  their  ships  would  not 
be  captured  imtil  actually  approaching  the  waters  in  which  the  block- 
ade was  effectively  maintained." 

Instructions,  December  1,  1908,  from  Sir  Eidward  Grey  to  Lord  Deeart, 
British  delegate  to  the  London  Conference.  British  Parliamentary 
Papers,  Misc.  No.  4  (1909)  (Cd.  4554),  p.  26. 

"7.  *  *  *  The  vexed  question  of  the  distance  from  the  block- 
aded coast  at  which  vessels .  attempting  to  break  blockade  may  be 
captured,  has  been  solved,  as  suggested  in  paragraph  22  of  our  in- 
structions, by  restricting  the  geographical  limits  within  which  cap- 
ture is  authorized  to  the  area  of  operations  of  the  blockading  forces. 
As  indicated  in  paragraph  21  of  those  instructions,  this  solution  is 
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quite  in  harmony  with  the  facts  of  the  various  reported  decisions  of 
our  prize  courts." 

Report,  March  1,  1909,  of  the  British  Delegates  at  the  Naval  Conference  to 
Sir  Edward  Grey.  British  Parliamentary  Papers,  Misc.  No.  4  (1909) 
(Gd.  4554),  p.  94. 

"  The  American  delegation  accepts  in  principle  basis  No.  24  [Art.  17 
of  the  final  draft]  with  the  reservation  that  the  belligerent  or  the  offi- 
cer in  command  of  the  blockading  force  shall  have  the  right  to  fix  the 
length  of  the  radius  6f  action  which,  according  to  our  desire,  should 
not  exceed  1,000  miles.  The  radius  of  action  or  zone  of  operation 
should  be  defined,  immediately  upon  the  declaration  of  blockade,  by 
the  officer  in  command  of  the  blockading  force,  in  conformity  with 
article  18.  [Art.  9  of  the  final  draft.]  The  American  delegation  does 
not  wish  to  impose  upon  belligerents  set  rules  as  to  the  length  of 
radius  of  action,  but  simply  to  ask  the  right  to  fix  a  maximum  of 
1,000  miles  when  circumstances  so  demand.  The  delegation  concurs 
in  the  remarks  of  Eear  Admiral  Le  Bris  regarding  the  nature  of 
the  radius  of  action  to  vary  with  geographical  conditions,  the  pro 
pinquity  of  neutral  ports  and  interests  of  neutral  commerce,  as  well  as 
with  the  force  employed. 

"  By  determining  the  area  of  the  zone  of  operation  the  delegation 
intends  to  ask  that  the  force  employed  be  proportionate  to  the  zone. 
No  country  has  been  more  steadfast  thaii  the  United  States  in  its 
opposition  to  paper  blockades  and  it  holds  that  the  force  charged 
with  the  duty  of  enforcing  the  blockade  must  be  proportionate  to  the 
zone  affected  thereby. 

"  The  delegation  adds,  in  explanation  of  the  wide  expanse  of  the 
desired  radius  of  action,  that  the  demand  rests  on  the  ground  that 
blockade  running  is  becoming  more  and  more  a  night  operation  and 
that  it  is  difficult  to  capture  a  vessel  before  daybreak  after  it  has  put 
to  sea.  The  final  chase  and  capture  take  place  where,  properly  speak- 
ing, the  outer  line  of  the  blockading  force  is  stationed.  The  distance 
of  that  line  varies  with  the  length  of  night  darkness  which  may  reach 
16  hours,  and  the  speed  of  the  vessels,  which  may  reach  SO  knots. 
The  distance  may  thus  represent  a  zone  of  480  miles,  and  even  more 
if  the  inner  line  be  very  far  from  the  entrance  of  the  port." 

Statement  of  the  delegation  of  the  United  States  to  the  London  Conference 
regarding  "  the  radius  of  action." 

"Article  43.  A  merchant  vessel  shall  be  seized  for  violation  of 
blockade  when  it  has  attempted  by  force  or  strategy  to  penetrate  the 
line  of  blockade,  or  when,  after  having  been  sent  oack  once,  it  tries 
again  to  enter  the  same  blockaded  port." 
•     Institute  (1882),  p.  63. 

Contra  as  to  British  and  American  Practice. 

"  It  has  been  a  question  in  the  courts  of  this  country,  whether  they 
ought  to  admit  the  law  of  the  English  prize  courts,  that  sailing  for  a 
blockaded  port,  knowing  it  to  be  blockaded,  was,  in  itself,  an  attempt, 
and  an  act  sufficient  to  charge  the  party  with  a  breach  of  the  block- 
ade, without  reference  to  the  distance  between  the  port  of  departure 
and  the  port  invested,  or  to  the  extent  of  the  voyage  performed  when 
the  vessel  was  arrested.     But  in  Yeaton  v.  Fry,  [5  Cranch,  335] 
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the  Supreme  Court  of  the  United  States  conmcided  essentially  with 
the  doctrine  of  the  English  prize  courts ;  for  they  held,  that  sailing 
from  Tobago  for  Curagoa,  knowing  the  latter  to  be  blockaded,  was  a 
breach  of  the  blockade;  and,  according  to  the  [dissenting]  opinion 
of  Mr.  Justice  Story,  in  the  case  of  the  Nereide^  [9,  Cranch,  440,  446] 
the  act  of  sailing  with  an  intent  to  break  a  blockade  is  a  sufficient 
breach  to  authorize  confiscation.  The  offence  continues,  although  at 
the  moment  of  capture  the  vessel  be,  by  stress  of  weather,  driven  in  a 
direction  from  the  port,  for  the  hostile  intention  still  remains  un- 
changed. 

Kent,  vol.  1,  pp.  155,  156. 

Contra  as  to  British  and  American  Practice. 

"An  actual  entrance  into  a  blockaded  port  is,  by  no  means,  neces- 
sary to  render  »  neutral  ship  guilty  of  a  violation  of  the  blockade. 
Indeed,  such  a  construction  would  essentially  defeat  the  very  object 
of  a  blockade,  by  rendering  the  capture  of  a  ship  lawful,  only  after 
such  capture  had  ceased  to  be  possible.  Hence  it  is  universally  held 
that  an  attempt  to  enter  the  port,  knowing  it  to  be  blockaded,  com- 
pletes the  offense  to  which  the  penalty  of  the  law  is  attached.  It  is 
the  attempt  to  commit  the  offense,  which,  in  the  judgment  of  the  law, 
constitutes  the  crime,  and  is  as  much  a  breach  of  neutrality  as  an 
actual  entrance  into  the  prohibited  port.  It  would  be  absurd  to  say 
that  the  penalty  is  not  incurred  till  the  unlawful  design  is  fully  ac- 
complished, for  the  offender  would,  in  most  cases,  be  placed,  by  its 
accomplishment,  beyond  the  reach  of  the  law.  Nor  is  the  word  '  at- 
tempt '  to  be  understood  in  a  literal  and  narrow  sense.  It  is  not  lim- 
ited to  the  conduct  of  the  ship  at  the  mouth  of  the  blockaded  port, 
but  is  applicable  to  her  whole  conduct  from  the  moment  she  has 
knowledge  of  the  existence  of  the  blockade,  and  the  consequent  pro- 
hibition of  neutral  commerce.  If  she  has  this  knowledge  before  she 
begins  her  voyage,  the  offense  is  complete  the  moment  she  quits  her 
port  of  departure,  if  that  knowledge  is  communicated  to  her  during 
the  voyage,  its  continued  prosecution  involves  the  crime,  and  justifies 
the  penalty;  if  it  is  not  given  to  her  till  she  reaches  the  blockading 
squadron,  she  must  immediately  retire,  or  she  is  made  liable  to  con- 
fiscation. It  is  not  the  mere  mental  intention  that  the  law  punishes, 
but  it  is  the  overt  act  by  which  the  execution  of  an  unlawiul  intent 
is  begun.  This  overt  act  is  the  starting  for,  or  proceeding  toward, 
the  prohibited  port,  with  the  knowledge  that  it  is  blockaded.  The 
same  rules  prevail  in  all  analagous  cases  of  unlawful  voyages. 

«  *  1C  1<  He  9K  4^ 

"  Several  continental  writers  of  authority  contend  that  the  incep- 
tion of  a  voyage  for  a  blockaded  port,  with  a  knowledge  of  the  ex- 
istence of  the  blockade,  is  not  such  an  offense  as  to  render  the  vessel 
subject  to  seizure  upon  the  high  seas.  Indeed,  they  regard  such  seiz- 
ure as  a  violation  of  the  liberty  of  the  seas  and  of  the  independence 
of  the  sovereign  state  to  which  the  vessel  belongs.  But  English  and 
American  publicists  have  generally  held,  and  the  decisions  of  British 
and  American  courts  of  admiralty  seem  to  sustain  the  opinion,  that 
the  inception  of  the  voyage^  with  a  knowledge  of  the  blockade,  and 
the  intention  to  enter,  is  sumcient  in  law  to  constitute  the  offense  and 
incur  penalty,  and  that  the  intention  will  be  presumed  from  the 
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fact  of  commencing  the  voyage  with  the  knowledge  of  the  existence 
of  the  blockade.  They  say  that  the  vessel  had  no  right  to  commence 
the  voyage  with  such  knowledge,  and  that  the  act  or  inception  is,  in 
itself,  as  a  general  rule,  illegal  and  punishable  as  a  breach  of  neu- 
trality, and,  therefore,  that  the  master  or  owners  are  not  permitted 
to  aver  that  they  merely  intended  to  proceed  to  the  blockaded  port 
to  ascertain,  by  due  inquiry,  whether  the  blockade  still  continued, 
and  to  enter  it  only  in  case  the  blockade  had  ceased.    *     *     * 

"  But  this  general  rule  is  subject  to  some  important  exceptions,,  or 
rather  the  inference,  from  the  inception  of  the  voyage  with  faiowledge 
of  the  blockade,  of  intention  to  violate  it,  may,  in  some  cases,  be  re- 
moved by  prooi  to  the  contrary.  Thus,  where  the  vessel  sails  from  a 
distant  country,  she  may  clear  with  a  provisional  destination  to  the 
blockaded  port,  without  incurring  the  penalty  of  a  breach  of  the  block- 
ade, provided  it  be  clearly  and  positively  proved  that  she  intended 
to  proceed  to  the  blockaded  port  only  in  case  she  ascertained,  by  due 
inquiry,  during  the  voyage,  that  the  blockade  had  been  raised.  This 
inay  be  shown  by  instructions  to  the  master  not  to  pursue  the  voyage 
unless,  by  inquiry  at  a  port  of  the  blockading  power,  or  of  some  neu- 
tral state,  be  found  that  the  blockade  had  ceased.  These  instructions 
to  the  master  must  clearly  set  forth  the  necessity  of  the  previous 
inquiry,  and  the  mode  in  which  it  is  to  be  made,  in  order  to  furnish 
satisfactory  proof  of  the  intentions  of  the  parties.  The  presumption 
is  against  them,  and  to  repel  the  presumption  the  equivocal  evidence 
of  ambiguous  instructions  will  not  be  sufficient.  But  no  matter  how 
distant  the  country  from  which  the  vessel  sails,  she  has  no  right  to 
proceed  to  the  entrance  of  the  blockaded  port  with  a  view  to  ascer- 
tain from  the  blockading  force  whether  she  can  be  permitted  to  enter. 
An  inquiry  from  the  blockading  force  is  only  justifiable  when  the 
iXiaster,  who  finds  himself  in  its  presence,  was  ignorant  that  the  block- 
ade existed.  In  other  cases,  a  vessel  found  in  a  situation  to  make 
the  inquiry,  if  destined  to  the  blockaded  port,  is  liable,  from  her 
previous  knowledge,  to  instant  capture.  A  neutral  merchant,  says 
Sir  William  Scott,  has  no  right  to  speculate  on  the  greater  or  less 
probability  of  the  termination  of  a  blockade,  and,  on  such  specula- 
tion, to  send  his  vessel  to  the  very  mouth  of  the  blockaded  nver,  or 
port,  with  instructions  to  the  master  to  enter,  if  no  blockading  force 
appeared,  otherwise  to  demand  a  warning,  and  proceed  to  a  diflferent 
port.  A  rule  that  would  permit  this,  would  be  introductory  of  the 
greatest  frauds." 

Halleck,  pp.  553-555, 

• 

"  The  offence  incurred  by  a  breach  of  blockade  generally  remains 
during  the  voyage;  but  the  offence  never  travels  on  with  the  vessel 
further  than  to  the  end  of  the  return  voyage,  although  if  she  is  taken 
in  any  part  of  that  voyage,  she  is  taken  in  delicto.  This  is  deemed 
reasonable,  because  no  other  opportunity  is  afforded  to  the  belliger- 
ent cruisers  to  vindicate  the  violated  law.  But  where  the  blockade 
has  been  raised  between  the  time  of  sailing  and  the  capture,  the  pen- 
alty does  not  attach ;  because  the  blockade  being  gone,  the  necessity 
of  applying  the  penalty  to  prevent  future  transgression  no  longer 
exists.  "When  the  blocKade  is  raised,  a  veil  is  thrown  over  every 
thing  that  has  been  done,  and  the  vessel  is,  no  longer  taken  in  delicto. 
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The  delictum  may  have  been  completed  at  one  period,  but  it  is  by  sub- 
sequent events  done  away."  ^ 
WheatoQ,  p.  686. 

Continental  Doctrine. 

"  The  continental  doctrine  "  referred  to  imder  Art.  11,  "  necessarily 
involves  this  rule, — ^that  no  ship  is  liable  until  it  reaches  the  place 
wheye  the  blockading  ships  are  stationed.  The  punishable  fact  is 
not  the  sailing  across  a  tract  of  sea  with  an  intention  to  do  an  evil 
deed,  but  the  fact  that  the  vessel  tries  to  enter  the  blockaded  harbor. 
It  is  evident  that  this  formal  rule  increases  the  temptation  to  en- 
gage in  such  enterprises,  while  the  other  rule  may  bear  hard,  as  far 
as  evidence  is  concerned,  upon  neutral  traders.  On  the  other  hand 
the  continental  rule,  if  we  mistake  not,  is  that  the  vessel  on  her  re- 
turn voyage  is  not  liable,  although  it  is  admitted  that  a  vessel  break- 
ing blockade  and  rumiing  out  again  may  be  chased  to  her  own  coasts 
or  to  any  other  neutral  port.  Or,  in  other  words,  the  fact  here  too 
must  begin  at  the  blockaded  port.  It  is  not  easy  to  see  a  sufficient 
reason  for  this  rule  on  the  score  of  the  principle." 
Woolsey,  p.  350. 

Contra  as  to  British  and  American  Practice. 

"The  acts  which  constitute  a  violation  of  blockade  necessarily 
vary  with  the  theory  which  is  held  by  the  belligerent  maintaining 
the  blockade  as  to  the' conditions  of  its  legality    *     *     *^ 

"  Of  the  French  practice  it  is  sufficient  to  say  that,  as  it  does  not 
admit  a  presumption  in  favour  of  the  continuance  oi  a  blockade,  a 
distinct  attempt  to  cross  the  actual  barrier  by  force  or  fraud  is,  as 
a  general  rule,  necessary  to  justify  condemnation.  Occasionally  how- 
ever an  inference  as  to  intention  seems  to  be  allowed,  as  in  the  case 
of  a  vessel  captured  before  actually  endeavouring  to  enter  a  blockaded 

Eort,  but  while  making  for  it  after  having  received  in  the  course  of 
er  voyage  a  regular  notification  from  a  belligerent  cruiser. 
"  The  English  and  American  courts,  on  the  other  hand,  in  arguing 
from  a  presumption  of  continuance  to  the  intention  of  the  neutral 
trader,  subject  his  property  as  a  general  rule  to  confiscation  on 
seizure  at  any  time  after  sailing  with  a  clear  destination  to  a  block- 
aded port.  Where  there  is  a  doubt  as  to  intention  they  submit  to 
investigation  all  acts  done- from  the  commencement  of  the  voyage. 
If  it  appears  from  these  that,  though  anxious  to  go  to  the  blockaded 
port,  and  sailing  with  that  destination,  the  trader  had  no  intention 
of  braving  the  belligerent  prohibition,  his  propertv  will  not  be  con- 
demned. Thus  a  vessel  has  been  held  innocent  which  sailed  from 
America  for  Hamburg  with  an  intermediate  destination  to  an  Eng- 
lish or  neutral  port  for  enquiry;  and  in  another  case,  although  the 
ship's  papers  did  not  show  in  distinct  terms  at  what  place  enquiry 
was  to  be  made,  she  was  released  on  fair  grounds  being  afforded  for 
the  inference  that  an  intention  to  enquire  really  existed.    But  acts 

^  In  his  note  to  this  section  Dana  (Note  237,  p.  686)  says  : 

**  Hautefeullle,  on  the  theory  of  the  local  jurfsdidtion  displaced  and  acquired  by  the 
blockading  force,  would  limit  the  right  of  capture  to  the  region  of  sea  and  harbor  actually 
held  by  that  force.  (Tom.  ii,  pp.  239,  244.)  But  in  this  he  is  without  support,  either  by 
judicial  decisions,  treaties,  the  opinions  of  commentators  of  received  authority,  or  diplo- 
matic positions  taken  by  nations.  The  right  <^  capture  on  the  return  voyage  was  maln« 
tained  by  the  United  States  Courts,  in  the  civil  war." 
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of  doubtful  character  will,  in  the  absence  of  full  explanation,  be 
interpreted  against  the  trader.  Thus  vessels  running  for  a  port, 
known  by  them  to  be  blockaded,  under  pretext  of  taking  a  pilot  on 
board,  because  of  falsely  alleged  unseaworthiness^  have  been  held 
liable  to  seizure;  and  the  enquiries  which  it  is  eminently  proper  to 
make  at  a  place  sufficiently  distant  from  the  blockaded  harbor  must 
not  be  effected  kt  its  very  mouth.  It  is  not  absolutely  necessary,  in 
order  that  a  breach  may  be  committed,  that  the  vessel  shall  herself 
cross  the  line  of  blockade ;  thus  if  a  vessel  lying  outside  receives  her 
cargo  from  lighters  or  vessels  which  have  issued  from  a  blockaded 
port,  she  becomes  liable  to  capture." 

HaU,  pp.  734,  785. 
Contra  as  to  British  and  American  Practice. 

According  to  the  "  French  idea "  a  breach  of  blockade  "  did  not 
arise  till  an  attempt  was  being  made  to  run  into  the  blockaded  port  or 
approach  the  blockaded  coast-line,  egress  being  on  the  same  legal 
footing  as  ingress.  Great  Britain  and  the  United  States  on  the  con- 
trary claimed  and  exercised  a  right  to  capture  any  vessel  against 
which  could  be  proved  either  the  intention  to  break  a  blockade  or  the 
fact  of  having  broken  it,  provided  that  she  was  found  before  the 
termination  of  the  return  voyage  at  any  point  where  hostile  opera- 
tions could  be  carried  on  lawfuUy.  To  put  the  matter  in  a  nutshell, 
continental  opinion  made  violation  of  blockade  equivalent  to  crossing 
the  blockade  line;  British  opinion  held  it  to  consist  in  an  attempt  to 
reach  the  blockaded  area.  The  weak  points  of  both  views  were  ably 
pointed  out  in  the  instructions  given  to  the  British  delegation  at  the 
Naval  Conference.  They  were  also  informed  that  no  case  could  be 
foimd  of  a  vessel  having  been  condemned  by  a  British  court  for 
breach  of  blockade  'except  when  actually  close  to,  or  directly  ap- 
proaching, the  blockaded  port  or  coast.'  It  appears,  therefore,  that 
little  or  nothing  was  surrendered  when  Great  Britain  agreed  at  the 
Conference  to  accommodate  her  principles  to  her  practice,  and  ac- 
cepted the  rule  that '  neutral  vessels  may  not  be  captured  for  breach 
of  blockade  except  within  the  zone  of  operatibns  of  the  war-ships  de- 
tailed to  render  the  blockade  effective.' 

"  It  was  well  understood  that  this  zone  or  area  of  operations  might 
cover  a  wide  extent  of  sea,  if  the  blockaded  pori  was  skilfully  de- 
fended,  and  possessed  a  geographical  position  which  rendered  the 
task  of  closing  it  effectively  an  impossibilitv  for  any  but  a  large 
number  of  vessels.  On  the  other  hand  it  might  be  quite  small  if  cir- 
cumstances favored  the  blockaders.  Washington,  for  instance,  might 
be  blockaded  by  a  few  warships  cruising  between  Cape  Charles  and 
Cape  Henry,  whereas  New  York  would  require  cordon  after  cordon 
of  vessels  stretching  far  out  into  the  Atlantic.  But  in  anv  case  the 
condition  of  effectiveness  would  prevent  the  extension  or  the  area 
of  blockade  into  distant  seas.  It  must  vary  with  circumstances,  and 
it  may  in  exceptional  cases  spread  several  hundreds  of  miles  from 
the  centre  of  operations.  No  attempt  to  close  to  trade  a  place  situated 
on  an  open  coast-line  could  be  really  effective  unless  one  of  the  lines 
of  blockade  had  to  be  crossed  by  daylight;  and  a^  a  swift  blockade- 
runner  can  steam  about  three  hundred  miles  during  a  long  winter's 
night,  at  least  that  distance  should  intervene  between  the  outer  arc 
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of  blockading  vessels  and  the  next.  Add  to  this  that  the  line  nearest 
to  the  shore  must  keep  sufficiently  far  from  land  to  avoid  attacks 
from  torpedoes  and  submarines,  and  we  see  what  a  stupendous  under- 
taking a  big  blockade  may  be  under  modem  conditions,  and  to  what  a 
distance  out  at  sea  its  outlying  scouts  may  be  sent.  The  presence  in 
the  port  of  a  well-found  and  well-handled  squadron  would  make  dis- 
tances greater  and  increase  the  numbers  oi  the  blockading  vessels. 
Certainly  the  rule  of  the  Declaration  of  London  does  not  confine  to  a 
small  arim  the  exercise  of  the  belligerent  right  of  capture  at  sea  for 
breach  of  blockade,  though  it  does  save  neutral  powers  from  the  risk 
of  having  their  merchantmen  seized  on  one  sid!e  of  the  globe  when 
they  are  making  for  a  blockaded  destination  at  the  other. 

"  The  officiency  of  blockade  as  a  weapon  in  the  hands  of  a  power 
which  has  command  of  the  sea  will  be  in  no  way  impaired  by  the  rule 
we  have  discussed.  When  what  we  may  term  the  neck  of  the  bottle 
is  the  only  spot  that  is  watched,  all  approaching  ships  will  be  liable  to 
seizure.  In  other  cases  the  wide-thrown  net  of  the  blockaders  will 
enclose  a  multitude  of  vessels.  And  it  must  be  remembered  that  any 
blockade-runner  that  has  tried  to  enter  the  closed  port  or  succeeded  in 
leaving  it  can  be  pursued  by  a  unit  of  the  blockading  force,  and  may 
be  captured  as  long  as  the  pursuit  continues.  A  temporary  refuge  in 
a  neutral  port  cannot  save  the  hunted  vessel.  Her  pursuer  can  wait 
outside  till  she  leaves  it  and  then  renew  the  chase.  Moreover  a  chase 
may  be  begun  by  one  of  the  blockaders  and  continued  by  another, 
and  yet  another,  as  long  as  all  of  them  belong  to  the  force  engaged 
in  carrying  on  the  blockade.  Only  when  the  pursuit  is  abandoned, 
or  the  blo<3:ade  raised  during  its  continuance,  is  the  right  of  capture 

lost. 

♦  «  «  «  «  «  « 

"  ♦  *  *  Loitering  outside  a  blockaded  port  in  order  to  take  ad- 
vantage of  an  opportunity  to  slip  in,  or  to  receive  cargo  from  small 
craft  which  have  penetrated  the  blockading  line  outwards,  or  to 
transship  cargo  to  them  that  they  may  carry  it  inwards,  has  been 
hitherto  regarded  as  a  violation  of  blockade  by  many  powers,  and 
there  seems  no  reason  why  it  should  not  be  looked  at  in  the  same  way 
now,  provided,  of  course,  that  the  acts  take  place  within  the  zone  of 
operaticms  of  the  blockading  force." 
Lawrence,  pp.  092-695. 

"The  Second  Armed  Neutrality  of  1800  intended  to  restrict  an 
attempt  to  break  blockade  to  the  employment  of  force  or  ruse  by  a 
vessel  on  the  line  of  blockade  for  the  purpose  of  passing  through. 
This  was,  on  the  whole,  the  practice  of  France,  which  moreover,  as 
tstated  before,  required  that  the  vessel  should  previous  to  the  attempt 
have  received  special  warning  from  one  of  the  blockading  men-of- 
war.    Many  writers  took  the  same  standpoint. 

",The  practice  of  other  States,  as  Japan,  approved  by  many  writers, 
went  beyond  this  and  considered  it  an  attempt  to  oreak  blockade 
when  a  vessel,  with  or  without  force  or  ruse,  endeavoured  to  pass  the 
line  of  blockade.  This  practice  frequently  saw  an  attempt  complete 
in  the  fact  that  a  vessel  destined  for  a  blockaded  place  was  found 
anchoring  or  cruising  near  the  line  of  blockade. 

According  to  Art.  17  of  the  Declaration  of  London  "  a  neutral  ves- 
sel, to  be  guilty  of  an  attempt  to  break  blockade,  must  actually  have 
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entered  the  a/rea  of  oferation  {rayon  (Paction)  of  the  blockading  fleet. 
This  area  of  operations  is  a  question  of  fact  in  each  case  of  a  blockade. 
*When  a  Goyemment  decides  to  undertake  blockading  operations 
against  some  part  of  the  enemy  coast  it  details  a  certain  number  of 
men-of-war  to  take  part  in  the  blockade,  and  entrusts  the  command 
to  an  officer  whose  duty  it  is  to  use  them  for  the  purpose  of  making 
the  blockade  effective.  The  conmiander  of  the  naval  force  thus 
formed  posts  the  vessels  at  his  disposal  according  to  the  line  of  the 
coast  and  the  geographical  position  of  the  blockaded  places,  and  in- 
structs each  vessel  as  to  the  part  which  she  has  to  play,  and  especially 
as  to  the  zone  which  she  is  to  watch.  All  the  zones  watched  taken 
together  and  so  organised  as  to  make  the  blockade  effective,  form  the 
area  of  operations  of  the  blockading  force.' "    ♦    ♦    ♦ 

"A  breach  of  blockade  can  only  be  committed  by  passing  through 
the  blockaded  approach.  Therefore,  if  the  maritime  approach  to  a 
port  is  blockaded  whilst  an  inland  canal  leads  to  another  unblockaded 
•  port  of  the  enemy  or  to  a  neutral  port,  no  breach  of  blockade  is  com- 
mitted by  the  egress  or  the  ingress  of  a  vessel  passing  such  canal  for 
the  purpose  of  reaching  the  blockaded  port. 

"Although  the  Declaration  of  London  does  not  mention  this  point, 
the  International  Prize  Court  would  surely  decide  it  as  stated,  since 
this  decision  is  based  on  common  sense." 

Oppenheim,  vol.  2,  pp.  468,  469,  471,  474. 

The  effect  of  Articles  17  and  20  of  the  Declaration  of  London,  "  is 
that  there  must  be  a  distinct  blockading  squadron,  which  must  have 
a  definite  area  of  operations  assigned  to  it,  but  may  cruise  within  that 
area ;  and  that  a  capture  for  breach  of  the  blockade  may  only  be  made 
by  a  ship  of  that  squadron,  and  either  within  that  area  or  in  the 
course  of  a  pursuit  commenced  within  it,  provided  in  the  latter  case 
that  the  absence  of  the  pursuing  ships  has  not  reduced  the  force  re- 
maining within  the  area  so  far  as  to  raise  the  blockade  by  operation 
of  law.  There  is  nothing  in  the  Declaration  to  prevent  assigning 
line  behind  line  of  ships  to  the  blockade,  if  the  blockading  power  is 
able  to  devote  so  large  a  naval  force  to  the  purpose,  and  thereby  push- 
ing off  the  limits  within  which  a  capture  may  be  made  or  a  pursuit 
commenced  to  the  extreme  distance  at  which  such  a  power  can  make 
the  blockade  real.  In  my  judgment  a  reasonable  satisfaction  would 
thus  be  given,  on  the  one  hand  to  the  necessity  of  admitting  blockade 
by  cruisers,  on  the  other  hand  to  the  wisdom  of  freeing  commerce 
from  being  harassed  at  too  great  distance  from  the  blockaded  coast." 
Westlake,  vol.  2,  268. 

Contra  as  to  British  and  American  Practice. 

A  vessel  that  has  knowledge  of  the  blockade  "may  under  the 
Anglo-American  system  be  captured  at  any  point  of  her  voyage  to 
the  blockaded  port,  and  will  be  condemned,  provided  that  the  block- 
ade really  existed  at  the  moment  of  her  capture.  The  offence  being 
deemed  in  that  system  to  consist  in  intending  to  pass  a  line  of  invest- 
ment, its  commission  dates  from  the  commencement  of  the  attempt 
to  pass  it.  The  only  exception  is  when  the  vessel  has  sailed  from  a 
port  so  distant  that  her  owner  or  master  may  have  had  ground  for 
thinking  that  the  blockade  might  be  raised  before   her   arrival. 
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through  a  change  in  the  plans  of  the  belligerent  government.  Then, 
when  met  by  a  cruiser,  sne  will  be  justified  in  having  prosecuted  her 
voyage  with  a  view  to  enquiry,  but  such  enquiry  ought  to  be  made, 
and  she  ought  to  intend  making  it,  at  a  neighbouring  port  and  not 
at  the  blockaded  one.  If  the  blockade  of  wl^ich  the  owner  or  master 
had  knowledge  was  established  by  a  commander  on  the  spot,  and  had 
not  to  the  knowledge  of  the  former  been  adopted  by  the  government 
of  the  latter,  its  continuance  is  regarded  as  less  certain,  and  enquiry 
at  the  spot  will  be  allowed.  If  on  such  enquiry  it  is  found  that  the 
blockade  continues,  the  vessel  will  be  dismissed  with  a  warning,  and 
will  not  be  allowed  to  plead  enquiry  as  her  purpose,  if  she  appears 
a  second  time  at  or  on  her  way  to  the  blockaded  spot.  Under  the  con- 
tinental system,  which  does  not  admit  blockade  by  cruisers,  there  can 
be  no  real  blockade  if  there  is  not  a  ship  at  the  spot  of  which  enquiry 
can  be  made.  Hence  an  enquiry  is  always  allowed  on  the  first  visit  to 
the  spot,  but  after  the  warning  then  given  the  next  visit  will  be  pun- 
ished by  capture  and  confiscation,  the  illegitimate  intention  being 
deemed  to  be  manifest." 

Westlake,  vol.  2,  pp.  269,  270. 

"Art.  131.  A  vessel  which  has  not  herself  passed  out  from  within, 
the  line  of  blockade,  nevertheless  commits  a  breach  of  the  blockade 
outwards,  if,  whilst  lying  outside  the  line  of  blockade,  she  takes  on 
board  her  cargo  from  lifters  or  other  vessels  which  have  been  sent 
out  from  within  the  line  of  blockade.^  But  she  does  not  commit  a 
breach  of  the  blockade  outwards  if  her  cargo  is  brought  to  her  from 
the  blockaded  port,  either  overland,  or  by  canal  navigation  in  light- 
ers which  have  not  passed  the  line  of  blockade.^ " 
Naval  Prize  Xaw,  Holland. 

"Art.  132.  If,  in  breach  of  a  blockade  outwards,  goods  are  carried 
from  a  blockaded  to  an  open  port,  and  there  landed,  and  then,  by 
way  of  hona  "Ede  exportation,  laden  on  board  another  vessel,  sucn 
other  vessel,  by  taking  such  goods  on  board,  does  not  commit  a 
breach  of  the  blockade  outwards;  and,  being  free  herself,  the  goods 
on  board  her  are  also  free." 
Naval  Prize  Law,  Holland. 

"Art.  133.  Holland's  Naval  Prize  Law  provides  that  a  breach  of 
blockade  inwards  is  committed  by  a  vessel  that  "in  the  case  of  a 
Blockade  by  Notification,  has  sailed,  after  the  notification  has  taken 
place,  with  the  blockaded  port  for  her  destination,  however  distant 
from  it  she  may  be  at  the  time  when  she  is  visited ;  ^  except ; 

"(<x)  When  sufficient  time  has  not  elapsed  for  the  notification  to 
have  been  communicated  by  the  Neutral  Government  to  its  subjects.* 

'(6)  When  the  port  from  which  the  vessel  sails  is  so  distant  from 
the  scene  of  the  war  as  to  justify  her  Master  in  starting  with  a 
destination  known  to  be  blockaded,  on  the  chance  of  finding  that  the 

1 "  Maria,  6  C.  Rob.  201.     Charlotte  Sophia,  fi  C.  Rob.  204».    Lisette,  6  C.  Rob.  387." 
«  "  Ocean,  3  C.  Rob.  297.     Stert,  4  C.  Rob.  65." 

«''Froi*M?  Joanna,  2  C.  Rob.  109.  Neptunus,  2  C.  Rob.  111.  Circassian,  2  Wallace, 
135." 

*''  Jonge  Petronella,  2  C.  Rob.  131.     Adelaide,  3  C.  Rob.  281." 


356  LAWS  OF   MARITIME   WARFARE. 

blockade  has  been  removed,  and,  should  that  not  prove  to  be  the  case, 
with  an  intention  of  changing  her  destination.^  " 

•'Art.  44.  The  liability  of  a  vessel  purposing  to  evade  a  blockade,  to 
capture  and  condemnation,  begins  with  her  departure  from  the  home 
port  and  lasts  until  her  return,  unless  in  the  meantime  the  blockade 
of  the  port  is  raised." 

United  States  Naval  Code,  1900. 

•'Art.  29.  A  ship  which,  having  received  notice  of  the  blockade, 
comes  under  any  one  of  the  following  clauses  shall  be  held  to  have 
committed  a  breach  of  blockade  inwards ;    *     *     * 

"(3)  A  ship  which,  while  outside  the  blockaded  area,  transships 
her  cargo  to  another,  and  by  causing  that  other  to  cross  the  line  of 
blockade,  assists  in  carrying  the  said  cargo  inside  the  blockaded  area, 
or  tries  to  do  so. 

"(4)  A  ship  which  sails  with  the  blockaded  port  as  her  desti- 
nation." 

Japanese  Regulations,  1904. 

.  "76.  A  breach  of  blockade  is  to  be  asvsumed  as  existing  when  a 
ship  breaks  through  the  blockade  zone,  or  attempts  to  break  through 
with  intent  to  reach  or  leave  a  blockaded  port. 

"  By  blockade  zone  is  to  be  understood  the  adjacent  sea  area  which 
is  controlled  by  the  vessels  of  war  which  are  charged  with  maintain- 
ing effectiveness  of  the  blockade. 

"  The  width  of  the  blockade  zone,  and  its  position  as  well,  depends 
upon  the  military  and  geographical  conditions,  as  also  upon  the 
number  of  the  disposable  ships ;  but  it  may  not,  according  to  58,  be 
so  situated  that  a  neutral  port  or  a  neutral  coast  is  accessible  only  by 
breaking  through  the  blockade  zone." 

"  77.  A  ship  may  be  captured  for  breach  of  blockade  not  before  it 
has  reached  tne  blockade  zone  in — or  outgoing." 
German  Prize  Rules,  1909. 

Article  17  of  Declaration  of  London,  1909,  substantially  appears  as 
Art.  98  of  the  Austro-Hungarian  Eules  of  Maritime  and  Land 
Warfare,  1913. 

Moore  at  page  823  of  Volume  7  of  his  International  Law  Digest 
quotes  the  following  excerpt  from  the  instructions,  dated  May  17, 
1806,  of  the  American  Secretary  of  State  to  the  Ministers  to  Eng- 
land : — 

« '  *  *  *  The  perseverance  of  Great  Britain  in  considering  a 
notification  of  a  blockade,  and  even  of  an  intended  blockade,  to  a 
foreign  government^  or  its  ministers  at  London,  as  a  notice  to  its  citi- 
zens, and  as  rendering  a  vessel,  wherever  found  in  a  destination  to 
the  notified  port,  liable  to  capture,  calls  for  a  special  remedy.  The 
palpable  injustice  of  the  practice  is  aggravated  by  the  auxiliary  rule 

{prevailing  in  the  British  courts,  that  the  blockade  is  to  be  held  in 
egal  force  until  the  governmental  notification  be  expressly  rescinded, 

"  1  Betsy,  1  C.  Rob.  332.  This  indulgence  was  granted  early  in  this  century  to  vessels 
sailing  from  America,  on  the  ground  that  otherwise  '  the  effect  of  a  blockade  would  last 
two  months'  longer  upon  them  than  upon  the  trading  nations  of  Burope.'  It  may  be 
doubted  whether  such  an  indulgence  can  be  reasonably  expected  since  the  introduction  of 
steamships  and  telegraphic  cables." 
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however  certain  the  fact  may  be  that  the  blockade  was  never  formed, 
or  had  ceased.  You  will  be  at  no  loss  for  topics  to  enforce  the  incon- 
sistency of  these  innovations  with  the  law  of  nations,  with  the  nature 
of  blockades,  with  the  safety  of  neutral  commerce,  and  particularly 
with  the  communication  made  to  this  government  by  order  of  the 
British  Government  in  the  year  1804,  according  to  which,  the  British 
commanders  and  vice-admiralty  courts  were  instructed  not  to  con- 
sider any  blockade  of  the  islands  of  Martinique  and  Guadaloupe  as 
existing,  unless  in  respect  of  particular  ports  which  may  actually  be 
invested,  and  then  not  to  capture  vessels  bound  to  such  ports,  unless 
they  shall  previously  have  been  warned  not  to  enter  them.' " 

In  the  case  of  the  Nepturms  (1799)  (2  C.  Rob.  110,  Scott,  796),  Sir 
William  Scott  said  in  regard  to  a  blockade  that  had  been  formally 
notified  to  neutrals  that,  "  it  is  to  be  presumed  that  the  notification 
will  be  formally  revoked,  and  that  due  notice  will  be  given  of  it :  till 
that  is  done,  the  port  is  to  be  considered  as  closed  iip,  and  from  the 
moment  of  quitting  port  to  sail  on  such  a  destination  the  offense  of 
violating  the  blockade  is  complete." 

In  the  case  of  the  Coluinbia  (1799)  (1 C.  Kob.  154) ,  it  was  contended 
that  as  the  vessel  was  captured  before  arriving  off  the  blockaded 
port,  "the  offence  was  not  actually  committed,  but  rested  in  inten- 
tion only."  In  respect  to  this  contention  Sir  William  Scott  said :  "  I 
am  clearly  of  opinion,  that  the  sailing  with  an  intention  of  evading 
the  blockade  of  the  Texel,  was  beginning  to  execute  that  intention ; 
and  is  an  overt  act  constituting  the  offence.  From  that  moment  the 
blockade  is  fraudulently  invaded.  I  am,  therefore,  on  full  conviction, 
of  opinion,  that  a  breach  has  been  committed  in  this  case." 

Sir  William  Scott  in  the  James  Cook  (1810)  (Edw.  261)  said: 
"  It  has  been  determined  over  and  over  again  tnat  a  ship  is  not  at 
liberty  to  go  up  to  the  mouth  of  a  blockaded  port  even  to  make  in- 
quiry ;  that  in  itself  is  a  consummation  of  the  offense  and  amounts  to 
an  actual  breach  of  the  blockade." 

In  the  case  of  the  Memphis  (1862)  (Blatch.  260),  a  neutral-owned 
vessel  and  her  neutral-owned  cargo  were  captured  at  sea  for  violation 
of  the  blockade  of  Charleston,  S.  C,  by  a  vessel  that  was  not  a  part 
of  the  blockading  squadron. 

The  court  in  condemning  both  vessel  and  cargo  said :  "  The  point 
taken  by  the  claimants,  that  the  capture  in  this  case  is  invalid  because 
not  made  by  a  vessel  actually  stationed  at  the  blockaded  port,  is  not 
supported  by  any  authority  produced,  nor  does  it  comport  with  any 
reason  upholding  the  authority  of  a  belligerent  to  repress  infractions 
of  a  blockade.  The  guilty  vessel  does  not  purge  her  offence  by  a 
successful  act  of  fraud  or  deceit  in  preventing  an  arrest  by  the  force 
supporting  the  blockade.  Her  capture  is  lawful,  although  the  block- 
ading force  may  be  entirely  absent  from  its  post  when  the  culpable 
act  is  committed.  (1  Kent's  Comm.,  145.)  Any  public  vessel  of  the 
belligerent  whose  rights  are  violated  may  be  the  agent  or  minister  to 
apprehend  the  offender,  though,  by  dexterity  or  superior  speed,  the 
culpable  actor  may  escape  arrest  at  the  time  or  place  of  the  perpetra- 
tion of  the  wrong.  The  only  question  which  seems  to  be  allowed  in 
that  respect  is,  whether  the  capturing  vessel  possessed  the  attributes 
of  a  national  ship,  so  as  to  be  entitled  to  participate  in  prize  proceeds. 
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(The  Gh/vrlotte,  5  Ch.  Eob.,  280 ;  The  Melomane,  Id.,  50.)  Yet,  aside 
from  any  right  to  a  participation  in  the  prize  proceeds,  the  power  to 
capture  an  enemy  vessel  by  any  national  force  at  sea  seems  irre- 
fragable, whether  the  liability  of  the  vessel  attached  arises  from  her 
positive  hostile  character,  or  from  her  violation  of  the  belligerent 
rights  of  the  captor.  (The  Charlotte^  1  Dods.,  220 ;  The  Domm  Bar- 
bara^ 2  Hagg.,  373.)  The  vessel  and  cargo  in  this  case  were  captured 
in  fiagrcunte  delicto;  and  after  the  undisguised  avowal  by  the  oflScers, 
on  their  examination  in  preparatories  and  the  open  contract  on  the 
shipping  articles,  all  recognizing  the  culpability  of  both  voyages, 
witn  the  papers  on  board  verifying  the  reward  paid  to  the  crew  for 
accomplishing  the  illicit  enterprise,  it  is  not  without  surprise  that  the 
court  has  witnessed  a  formal  issue  made  by  the  claimants  on  the  just- 
ness of  the  seizure  of  the  vessel  and  cargo.  The  legal  point  which 
has  been  pertinaciously  invoked  by  the  defence,  that  the  United 
States  public  ship  which  arrested  the  culprit,  not  being  stationed  off 
the  port  as  one  of  the  blocking  squadron,  had  no  authority  to  make 
the  capture,  has  no  foundation  in  American  or  English  prize  law. 
A  vessel  guilty  of  an  unlawful  trade  with  the  enemy  is  liable  to  cap- 
ture for  the  offence  at  any  time  during  the  voyage  in  which  the 
offence  is  committed.  (Halleck  on  International  Law,  Chapter  21, 
section  12.)" 

The  Ouachita  (1862)  (Blatch  P.  C.  306,  652)  was  a  neutral  owned 
vessel  captured  for  breach  of  blockade  of  Charleston.  It  was  claimed 
on  the  part  of  her  owners  that  the  capture  was  illegal  in  that  it  was 
made  by  a  vessel,  not  in  the  lawful  possession  of  the  naval  forces  ol 
the  United  States,  such  vessel  not  as  yet  having  been  condemned  as  a 
prize. 

The  court  said :  "  The  point  made  for  the  claimant,  that  the  cap- 
ture of  this  vessel  by  the  Memphis  is  void  at  law,  on  the  ground  that 
the  latter  vessel  was  incompetent  to  be  employed  to  that  end  or  in 
that  service,  cannot  be  regarded  as  of  any  weight.  She  was  captured 
by  a  vessel  commanded  and  employed  by  the  United  States  naval 
forces,  and  acting  under  its  flag  and  authority. 

"  If  the  vessel  arrested  was  acting  in  violation  of  public  law,  she 
is  amenable  to  trial  and  condemnation  therefor,  in  behalf  of  the 
United  States,  whether  the  persons  or  means  employed  in  making  the 
seizure  had  authority  to  make  it  or  not.  It  is  enougjh  that  the  gov- 
ernment comes  into  the  national  court  demanding  the  condemnation 
of  an  offender;  and  the  court  never  inquires  whether  the  party  or 
thing  proceeded  against  has  been  regularly  or  irregularly  brought 
under  attachinent  or  complaint.  The  government  are  entitled  to 
have  the  violated  laws  vindicated  by  the  punishment  of  the  offender, 
without  question  as  to  the  propriety  of  the  a<;ts  or  agencies  used 
in  bringing  the  offence  to  judgment.  (The  Amiabte  Isabella^  6 
Wheat.,  1.)" 

In  the  case  of  the  Duoro  (1863)  (Blatch.  362) ,  the  court  said :  "  The 
questions  of  law  with  respect  to  the  existence  of  the  blockade  of  the 
place  visited  by  this  vessel,  and  its  efficiency  and  the  authority  of  a 
vessel-of-war  of  the  United  States,  not  stationed  on  guard  of  a- 
blockaded  port,  to  seize  a  vessel  violating  such  blockade,  has  been  too 
frequently  determined  by  this  court,  during  the  continuance  of  the 
present  war,  to  require  a  repetition  of  that  course  of  decisions,  until 
the  law  is  called  in  question  by  a  judicature  of  higher  authority." 


LA.WS  OF  MABITIME  WAEFABE.  359 

The  decree  condemning  this  vessel  and  her  cargo  was  affirmed  in 
the  Supreme  court  (1865)  (3  WaU.  564).  The  higher  court  said  that 
"  it  is  impossible  to  imagine  a  plainer  case  for  condemnation." 

In  the  Circassicm  (1864)  (2  Wall.,  135, 151),  the  court  said:  " It  is 
a  well-established  principle  of  prize  law,  as  administered  by  thw 
courts,  both  of  the  United  States  and  Great  Britain,  that  sailing  from 
a  neutral  port  with  intent  to  enter  a  blockaded  port,  and  with  Knowl- 
edge of  the  existence  of  the  blockade,  subjects  the  vessel  and,  in  most 
cases,  its  cargo  to  capture  and  condemnation.  We  are  entirely  satis- 
fied with  this  rule.  It  was  established,  with  some  hesitation,  when 
sailing  vessels  were  the  only  vehicles  of  ocean  commerce;  but  now, 
when  steam  and  electricity  have  made  all  nations  neighbors,  and 
blockade  running  from  neutral  ports  seems  to  have  been  organized  as 
a  business,  and  almost  raised  to  a  profession,  it  is  clearly  seen  to  be  in- 
dispensable to  the  efficient  exercise  of  belligerent  rights..  It  is  not 
likely  to  be  abandoned  until  the  nations,  by  treaty,  shall  consent  to 
abolish  capture  of  private  property  on  the  seas,  and  with  it  the  whole 
law  and  practice  of  commercial  blockade." 

In  support  of  this  proposition  the  court  cited  the  following  cases:  Yeaton 
t'.  Fry,  5  Cranch,  335 ;  1  Kent's  Commentaries,  150 ;  The  Frederick  Molke, 
1.  C.  Rob.  72;  The  Columbia,  1  Id.  130;  The  Neptune,  2  Id.  94. 

In  the  case  of  the  Admiral  (1865)  (3  Wall.,  603),  it  was  con- 
tended "that  the  mere  act  of  sailing  to  a  port  which  is  blockaded  at 
the  time  the  voyage  is  commenced  is  not  an  offense  against  the  law  of 
nations  where  there  is  no  premeditated  intention  of  breaking  the 
blockade."  The  court  said  this  proposition  as  stated  "  is  undoubtedly 
correct,  but  it  is  equally  well  established  that  it  is  illegal  for  a  ship 
having  knowledge  of  the  existence  of  a  blockade  to  attempt  to  enter 
a  blockaded  port  in  violation  of  the  blockade,  and  this  court  decided 
at  the  last  term  that  after  notification  of  a  blockade  the  act  of  sailing 
for  a  blockaded  port  with  the  intention  of  violating  the  blockade 
is  in  itself  illegal." 

In  the  case  of  the  Adula  (1900)  (176  U.  S.  361,  Scott,  826),  it  was 
said  by  the  court  that  "  The  sailing  of  a  vessel  with  a  premeditated 
intent  to  violate  a  blockade  is  ipso  fcucto  a  vialation  of  the  blockade, 
and  renders  the  vessel  subject  to  capture  from  the  moment  she  leaves 
the  port  of  departure.  Yeaton  v\  Fry,  5  Cranch,  335 ;  The  Circassian^ 
2  Wall.  135;  The  Frederick  Molke,  1  C.  Rob.  72;  The  Columbia, 
1  C.  Rob.  130;  The  Neptunus,  2  C.  Rob.  110;  Wheaton  on  Captures, 
196.  If  a  master  have  actual  notice  of  a  blockade,  he  is  not  at 
liberty  even  to  approach  the  blockaded  port  for  the  purpose  of 
making  inquiries  of  the  blockading  vessels,  since  such  liberty  could 
not  fail  to  lead  to  attempts  to  violate  the  blockade  under  pretext  of 
approachingthe  port  for  the  purpose  of  making  such  inquiries.  The 
Admiral,  3  Wall.  603;  The  Prize  Cases,  2  Black,  635,  677;  Duer  on 
Ins.  661 ;  The  Cheshire,  3  Wall.  231 ;  The  James  Cook,  Edwards,  261 ; 
The  Josephine,  3  Wall.  83;  The  Spes,  5  C.  Rob.  76;  The  Betsey, 
1  C.  Rob.  332 ;  The  Neptimus,  2  C.  Rob.  110 ;  The  Little  William,  1 
Acton,  141,  161 ;  Sperry  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  243." 
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The  blockading  forces  must  not  bar  access  to  neutral  ports 
or  coasts. — Article  18^  Declaration  of  London^  1909, 

"  This  rule  has  been  thought  necessary  the  better  to  protect  the  com- 
mercial interests  of  neutral  countries ;  it  completes  article  1,  accord- 
ing to  which  a  blockade  must  not  extend  beyond  the  ports  and  coasts 
of  the  enemy,  which  implies  that,  as  it  is  an  operation  of  war,  it  must 
not  be  directed  against  a  neutral  port,  in  spite  of  the  importance  to  a 
belligerent  of  the  part  played  by  that  neutral  port  in  supplying  his 
adversary." 

General  report  of  drafting  committee  to  London  Naval  CJonference. 

"Article  6.  In  time  of  war,  navigation  upon  international  rivers  is 
free  for  the  flags  of  neutral  nations,  except  as  to  the  observation  of 
restrictions  imposed  by  the  force  of  circumstances." 
Institute  (1887),  p.  79. 

"During  the  late   [Civil]   war  the  mouth  of  the  Rio  Grande, 
between  Texas  and  the  neutral  territory  of  Mexico,  was  not  block- 
aded, and  it  seems,  it  could  not  have  been." 
Kont,  vol.  1,  p.  152,  note. 

"  The  right  of  a  belligerent  to  blockade  the  territory  of  his  enemy 
is  sometimes  complicated  by  the  territorial  rights  of  conterminous 
governments.  If  one  bank  of  a  river  is  within  a  neutral  state,  or 
if  the  upper  portion  of  its  navigable  course  is  beyond  the  frontier 
of  the  hostile  country,  a  belligerent  can  only  maintain  a  blockade  so 
far  as  is  consistent  with  the  right  of  the  neutral  to  preserve  free 
access  to  his  own  ports  or  territory,  and  with  the  right  of  other 
neutrals  to  communicate  freely  with  him.  Thus  a  blockade  of 
Holland  was  held  not  to  be  broken  by  a  destination  to  Antwerp. 
And  during  the  American  Civil  War,  the  Courts  of  the  United  States 
conceded  that  trade  to  Matamoros,  on  the  Mexican  shore  of  the  Rio 
Grande,  was  perfectly  lawful ;  but  the  Supreme  Court  laid  down  the 
rule  that  it  was  a  duty  incumbent  on  vessels  with  the  neutral  destina- 
tion to  keep  south  of  the  dividing  line  between  the  Mexican  and 
Texan  territory ;  and  in  the  case  or  vessels  captured  for  being  north 
of  that  line,  refused,  while  restoring  them,  to  allow  their  costs  and 
expenses. 

"  It  is  to  be  hoped  that  a  rule  so  little  consistent  with  the  right  of 
neutrals  to  uninterrupted  commerce  with  each  other  will  not  be 
drawn  into  a  precedent." 
Hall,  p.  738. 

This  is  not  a  new  provision  of  International  law  "  but  has  been  for 
some  time  generally  accepted  as  a  corollary  of  the  rule  that  blockades 
must  not  extend  beyond  the  coasts  belonging  to  an  enemy  or  in  his 
military  occupation.    In  the  American  Civil  War  the  Federal  gov- 
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ernment  did  not  attempt  to  include  the  mouth  of  the  Rio  Grande  in 
its  blockade  of  the  Southern  coast,  because  the  middle  of  the  stream 
formed  the  boundary  between  the  United  States  and  Mexico,  and  the 
Mexican  port  of  Matamoras  was  situated  within  the  estuary.  More- 
over, in  1870  the  French  took  a  similar  course  with  regard  to  the 
Ems,  and  the  Hanoverian  ports  on  it  which  they  deemed  neutral  in 
their  struggle  with  Prussia?' 
Lawrence,  p.  685. 

Boundary  Waters. 

"It  is  a  moot  question  whether  the  mouth  of  a  so-called  inter- 
national river  may  be  the  object  of  a  blockade,  in  case  the  riparian 
States  are  not  all  belligerents.  Thus,  when  in  1864,  during  the 
Crimean  War,  the  allied  fleets  of  Great  Britain  and  France  block- 
aded the  mouth  of  the  Danube,  Bavaria  and  Wiirtemberg,  which 
remained  neutral,  protested.  When  in  1870  the  French  blockaded 
the  whole  of  the  German  coast  of  the  North  Sea,  they  exempted  the 
mouth  of  the  river  Ems,  because  it  runs  partly  through  Holland. 
And  when  in  1863,  during  the  blockade  of  the  coast  of  the  Confed- 
erate States,  the  Federal  cruiser  VanderbUt  captured  the  British 
vessel  Peterhofi  destined  for  Matamoros,  on  the  Mexican  shore  of  the 
Rio  Grande,  the  American  Courts  released  the  vessel  on  the  ground 
that  trade  with  Mexico,  which  was  neutral,  could  not  be  prohibited. 

"  The  Declaration  of  London  would  seem  to  settle  the  controversy 
only  as  regards  one  point.  By  enacting  that '  the  blockading  forces 
must  not  bar  access  to  neutral  ports  or  coasts,'  article  18  certainly 
prohibits  the  blockade  of  the  whole  mouth  of  a  boundary  river  be- 
tween a  neutral  and  a  belligerent  State,  as,  for  instance,  the  River 
Rio  Grande  in  case  of  war  with  the  United  States  of  America,  pro- 
vided Mexico  remained  neutral.  But  no  provision  is  made  for  the 
case  of  the  blockade  of  the  mouths  of  rivers,  such  as  the  Danube  or 
the  Rhine,  for  example,  which  pass  through  several  States  between 
their  sources  and  their  mouths  at  the  sea  coast,  if  one  or  more  upper 
riparian  States  remain  neutral." 

Oppenhelm,  vol.  2,  p.  454. 

"  Where  there  are  neutral  states  on  the  upper  waters  of  a  river,  it 
is  clear  on  principle  that  a  belligerent's  right  of  blockading  either 
the  whole  or  one  side  of  its  mouth  cannot  entitle  him  to  interfere 
with  the  commerce  of  those  states,  though  the  rule  has  not  perhaps 
been  always  respected. 

"A  blockade  cannot  affect  the  commerce  which  the  blockaded  port 
carries  on  through  a  neutral  port  with  which  it  has  inland  com- 
munication." 

Westlake,  vol.  2,  pp.  275,  276. 

Art.  131,  Holland's  Naval  Prize  Law,  provides  that  a  vessel  does 
not  commit  a  breach  of  blockade  outward  "  if  her  cargo  is  brought 
to  her  from  the  Blockaded  Port,  whether  overland,  or  by  canal 
navigation  in  lighters  which  have  not  passed  the  line  of  Blockade." 

Art.  133,  Holland's  Naval  Prize  Law,  provides  that  "  it  is  no 
breach  [of  blockade]  for  a  vessel  to  deliver  goods  at  an  adjoining 
port  not  itself  blockaded,  even  though  the  goods  are  destined  for  the 
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blockaded  port,  provided  that  they  are  to  be  transported  thither 
overland  or  by  canal  navigation,  without  crossing  the  blockaded 
line." 

Holland  cites  on  this  point,  The  Jonge  Pieter,  4  C.  Rob.,  79. 

"  58.  *    *    *    the  blockading  force  must  not  bar  the  passages  to 
neutral  ports  and  coasts." 
German  Prize  Rules,  1909. 

"  65.  The  blockading  forces  must  not  bar  access  to  neutral  ports 
or  coasts." 

French  Naval  Regulations,  1912. 

Article  18  of  Declaration  of  London,  1909,  substantially  appears  as 
Art.  99  of  the  Austro-Hungarian  Rules  of  Maritime  and  Land  War- 
fare, 1913. 

"A  neutral  professing  to  be  engaged  in  trade  with  a  neutral  port 
situated  so  near  to  a  blockaded  port  as  to  warrant  close  observation 
by- the  blockading  squadron  must  keep  his  vessel,  while  discharging 
or  receiving  cargo,  so  clearly  on  the  neutral  side  of  the  blockading 
line  as  to  repel,  so  far  as  position  can  repel,  all  imputation  of  intent 
to  break  the  blockade;  and  neglect  of  that  duty  may  well  justify 
capture  and  sending  in  for  adjudication,  though  it  might  not  justify 
a  condemnation  in  the  absence  of  evidence  that  the  neglect  was 
willful.  The  Dashing  Wme,  5  Wall.  170." 
Moore's  Digest,  vol.  7,  p.  831. 

"A  blockade  which  was  intended  to  *  blockade  the  whole  coast, 
from  the  Chesapeake  Bay  to  the  Kio  Grande,'  did  not  include  the 
mouth  of  the  Rio  Grande,  the  middle  of  that  stream  forming  the 
boundary  line  between  the  United  States  and  Mexico,  and  the  free 
navigation  of  the  river  being  guaranteed  by  treaty.  The  presump- 
tion from  these  facts  could  be  overcome  only  by  an  express  declara- 
tion to  that  end.  Hence  trade,  during  the  rebellion,  between  London 
and  Matamoras,  two  neutral  places,  the  latter  an  inland  port  of 
Mexico  and  close  to  the  Mexican  boundary  line,  even  with  intent  to 
supply,  from  Matamoras,  goods  to  Texas,  then  an  enemy  of  the 
United  States,  was  not  unlawful  on  the  ground  of  such  violation. 
The  Peterhoif,  5  Wall.  28." 

Moore's  Digest,  vol.  7,  p.  785. 

In  the  case  of  the  Ocean  (1801)  (3  C.  Eob.  297,  Scott,  819),  a 
vessel  from  Rotterdam  to  America  was  seized  for  alleged  violation 
of  blockade  of  the  port  of  Amsterdam,  it  being  claimed  that  the 
cargo  had  been  carried  from  Amsterdam  to  Rotterdam  and  then 
transshipped,  as  the  former  port  was  under  blockade  while  the  latter 
was  not. 

In  rendering  judgment  restoring  the  ship.  Sir  William  Scott  said : 
'*  I  am  inclined  to  consider  this  matter  favourably,  as  an  exportation 
from  Rotterdam  only,  the  place  in  which  the  cargo  becomes  first 
connected  with  the  ship.  In  what  course  it  had  travelled  before 
that  time,  whether  from  Amsterdam  at  all,  and  if  from  Amsterdam 
whether  by  land  carriage  or  by  one  of  their  inland  navigations,  Rot- 
terdam being  the  port  of  actual  shipment,  I  do  not  think  it  material 
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to  inquire.  On  this  view  of  the  case  it  would  be  a  little  too  rigorous 
to  say,  that  an  order  for  a  shipment  to  be  made  at  Amsterdam  should 
be  construed  to  attach  on  the  owner,  although  not  carried  into  effect. 
It  has  been  said  from  the  letter  of  the  correspondent  at  Amsterdam, 
that  the  agents  there  had  informed  their  correspondents  in  America 
that  the  blockade  was  not  intended  to  prevent  exportation:  The 
representation  of  the  enemy  shipper  could  liot  have  availed  to  exon- 
erate the  neutral  merchants,  if  otherwise  liable.  Were  this  to  be 
allowed,  it  would  be  in  the  power  of  the  enemy  to  put  an  end  to  the 
blockade  as  soon  as  he  pleased.  If  the  general  law  is,  that  egress  as 
well  as  ingress  is  prohibited  by  blockade,  the  neutral  merchant  is 
bound  to  know  it;  and  if  he  entertains  any  doubt,  he  must  satisfy 
himself  by  applying  to  the  country  imposing  the  blockade,  and  not 
to  the  party  who  has  an  interest  in  breating  it. 

"  It  happens  in  this  case,  that  the  intended  exportation  did  not 
take  place.  The  only  criminal  act,  if  any,  must  have  been  the  con- 
veyance from  Amsterdam  to  Rotterdam.  It  would  be  a  little  too 
much  to  say,  that  by  that  previous  act  the  goods  shipped  at  Rotter- 
dam are  affected.  The  legal  consequences  of  a  blockade  must  depend 
on  the  means  of  blockade :  and  on  the  actual  or  possible  application  of 
the  blockading  force.  On  the  land  side  Amsterdam  neither  was 
nor  could  be  affected  by  a  blockading  naval  force.  It  could  be  ap- 
plied only  externally.  The  internal  communications  of  the  country 
were  out  of  its  reach,  and  in  no  way  subject  to  its  operation.  If  the 
exportation  of  goods  from  Rotterdam  was  at  this  time  permitted, 
it  could  in  no  degree  be  vitiated  by  a  previous  inland  transmission 
of  them  from  the  city  of  Amsterdam." 

In  the  case  of  the  Stert  (1801)  (4  C.  Rob.  65) ,  a  vessel  was  captured 
for  outward  breach  of  the  blockade  of  Amsterdam  while  tafang  a 
cargo  to  the  neutral  port  of  Embden  by  means  of  canal  navigation. 

Sir  William  Scott  in  holding  this  not  to  be  a  good  capture  said : 
"A  blockade  may  be  of  different  descriptions.  The  blockade  of 
Amsterdam,  which  was  imposed  on  the  part  of  this  country,  was, 
from  the  nature  of  our  situation,  a  mere  maritime  blockade,  effected 
by  force  operating  only  at  sea.  As  far  as  that  force  could  be  applied, 
it  was,  indubitably,  a  good  and  legal  blockade ;  but,  as  to  an  interior 
navigation,  how  is  it  a  blockade  at  all?  Where  is  the  blockading 
,  power?  Let  us  suppose  the  case  of  the  blockade  of  Havre.  Can  it 
be  said  that,  by  the  maritime  blockade  of  the  Seine,  the  interior  access 
to  Havre  is  blockaded,  so  as  that  goods  belonging  to  a  neutral  subject, 
sent  from  Paris  to  Havre,  could  be  held  subject  to  confiscation  by 
virtue  of  the  blockade?  It  is  argued  that,  if  this  course  of  trade  is 
allowed,  the  object  of  the  blockade,  which  is  to  distress  the  trade  of 
Holland,  will  be  defeated.  If  that  is  the  consequence,  all  that  can  be 
said  is,  that  it  is  an  unavoidable  consequence.  It  must  be  imputed 
to  the  nature  of  the  thin^,  which  will  not  admit  of  an  effectual 
remedy  of  this  species.  This  court  cannot,  on  that  ground,  take  upon 
itself  to  say  that  a  legal  blockade  exists,  where  no  actual  blockade 
can  be  applied.  In  the  verv  notion  of  a  complete  blockade,  it  is 
included,  that  the  besieging  force  can  apply  its  power  to  every  point 
of  the  blockaded  state.  If  it  cannot,  it  is  no  blockade  of  that  quarter 
where  its  power  cannot  be  brought  to  bear ;  and,  where  such  a  partial 
blockade  is  undertaken,  it  must  be  presumed  that  this  is  no  more  than 
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what  was  foreseen  by  the  blockading  state,  which,  nevertheless, 
thought  proper  to  impose  it  to  the  extent  in  which  it  was  practicable. 
The  commerce,  though  partially  open,  is  still  subjected  to  a  pressure 
of  difficulties  and  inconvenience.  To  cut  off  the  power  of  immediate 
export  and  import  from  the  ports  of  Holland  is,  of  itself,  no  insig- 
nificant operation,  although  it  may  not  be  possible  to  exclude  them 
from  the  benefit  of  an  inland  communication.  If  the  blockade  be 
rendered  imperfect  by  this  construction,  it  must  be  ascribed  to  the 
physical  impossibility  of  the  measure,  by  which  the  extent  of  its  legal 
pretensions  is  unavoidably  limited." 

In  the  case  of  the  Jonge  Pietre  (1801)  (4C. Rob.  79), involving  the 
shipment  of  certain  gooas  to  a  neutral  port  with  an  ultimate  destina- 
tion by  inland  canal  navigation  to  the  blockaded  port  of  Amsterdam, 
Sir  William  Scott  held  that  such  a  shipment  on  the  assumption  that 
the  goods  were  neutral  property  "  is  not  according  to  any  conception, 
a  breach  of  the  blockade." 

In  the  case  of  the  Anna  (1810)  (Edw.  190) ,  Sir  William  Scott  said : 
"  It  is  not  within  the  power  of  this  court  to  extend  the  operation  of 
the  blockade  beyond  the  limits  which  the  public  authority  has  as- 
signed to  it.  I  cannot  admit  that  because  the  port  of  St.  Sebastian's 
borders  on  ports  which  are  blockaded,  that  therefore  it  is  less  acces- 
sible than  any  other  open  port ;  the  introduction  of  such  a  principle 
would  have  the  effect  of  stretching  out  the  limits  of  every  blockade 
to  an  indefinite  extent." 

In  the  case  of  the  Gerasimo  (1857)  (11  Moore,  P.  C.  88,  Scott,  811), 
a  Wallachian  ship,  "  with  a  cargo  of  corn  belonging  to  the  owners 
residing  at  Galatz  in  Moldavia,  was  seized  for  breach  of  the  Black 
Sea  blockade,  when  coming  out  of  the  Sulina  mouth  of  the  Danube 
then  in  a  state  of  blockade.  At  the  time  of  the  shipment  of  the  cargo 
the  Russians  held  possession  of  Moldavia  and  Wallachia,  but  such 
holding  was  with  the  express  intention  of  not  changing  the  national 
character,  or  incorporating  that  country  with  Russia."  The  decree 
in  condemnation  was  appealed  to  the  Frivy  Council,  where  it  was 
suggested  "  that  The  Gerasimo  was  guilty  of  a  break  of  blockade  in 
coming  out  of  the  Danube  when  the  m.ouths  of  that  river  were  in  a 
state  of  notified  blockade.  It  is  singular  that  if  this  were  the  ground 
of  capture,  no  notice  whatever  of  the  blockade  should  have  been  con- 
tinued in  the  affidavit  originally  prepared  for  Captain  Powell  to 
swear  when  the  seizure  was  made,  and  the  facts  recent ;  that  notice  of 
it  should  be  introduced  for  the  first  time  in  the  affidavit  made  by  him 
on  the  30th  of  August,  1855 ;  and  that  even  in  that  late  affidavit  it  is 
not  stated  that  breach  of  blockade  was  the  cause  of  the  seizure. 

"  There  is  no  doubt,  however,  that  breach  of  blockade,  whether  it 
was  the  cause  of  seizure  or  not,  may  be  used  as  ground  of  condemna- 
tion, if  the  circumstances  of  the  case  bring  it  within  the  law. 

"  What,  then,  were  the  circumstances  ?  In  the  summer  of  1854,  the 
Russian  forces  in  the  Turkish  territories  were  straitened  for  provi- 
sions. The  allied  fleets  desired  to  prevent  the  importation  of  pro- 
visions up  the  Danube,  and  with  that  view  the  two  admirals  in  com- 
mand of  the  English  and  French  fleets  issued  a  proclamation,  dated 
the  2d  of  June,  1854,  in  which  they  declared,  to  all  whom  it  might 
concern,  that  they  had  established  an  effective  blockade  of  the  Dan- 
ube, in  order  to  stop  all  transport  of  provisions  to  the  Russian  armies ; 
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« 

they  declared  that  this  blockade  included  all  those  mouths  of  the 
Danube  which  communicate  with  the  Black  Sea,  and  they  apprized 
all  vessels  of  every  nation  that  they  will  not  be  able  to  enter  the  river 
till  further  orders  {quHls  ne  pourront  entrer  dans  ce  fleuve  jusqu'a 
nouvel  ordre), 

"  On  the  26th  of  June,  the  Russians  forbade  all  export  of  cereals 
after  the  2d  of  July.  Any  exportation  of  cereals,  therefore,  was  in 
furtherance  of  the  objects  of  the  allies,  and  to  the  prejudice  of  the 
Russians.  Could  a  Moldavian  merchant  imagine,  if  he  had  heard  of 
this  blockade,  that  he  was  to  be  liable  to  capture  by  the  allies  for  ex- 
porting provisions,  when  the  whole  purpose  of  the  blockade  was  de- 
clared to  be  to  prevent  their  import? 

"  But,  by  the  rules  of  law,  when  a  ship  has  entered  a  blockaded 
port  before  the  blockade,  she  is  entitled  to  come  out  again ;  and  if  she 
has  a  cargo  taken  on  board  before  notice  of  the  blockade,  she  is  entitled 
to  bring  it  out.  The  blockade  of  a  port  is  prima  facie  evidence  of  the 
existence  of  the  blockade  to  all  who  are  within  it,  because  the  inhabi- 
tants who  see  the  blockading  ships  off  their  coast  cannot  be  well 
ignorant  of  the  blockade.  But  this  was  no  blockade  of  the  port  of 
Galatz,  but  a  blockade  of  the  mouths  of  the  Danube,  Galatz  lying  on 
its  banks  up  the  river,  at  a  distance  of  150  miles  from  its  mouth. 

"  In  this  case  the  ship  had  entered  the  river  before  the  blockade ; 
the  cargo  was  taken  on  board  on  the  30th  of  June ;  and  the  ship  must 
have  sailed  on  or  before  the  2d  of  July;  otherwise  she  would  have 
been  detained  by  the  Russians.  If  she  had  no  notice  of  the  blockade, 
she  was,  on  that  general  ground,  entitled  to  bring  out  her  cargo;  ii 
she  had  notice,  she  never  cQuld  suppose  that,  according  to  the  notifi- 
cation, she  could  be  liable  to  capture ;  but  if  the  case  had  been  open 
to  any  suspicion,  then  the  claimant  has  been  deprived,  by  the  wrong- 
ful act  of  the  captors,  of  the  opportunity  of  affording  the  explana- 
tions which  the  rules  of  law  were  intended  to  secure  him. 

"  Of  the  law  applicable  to  the  case,  as  it  appears  to  their  lordships, 
they  can  not  express  their  opinion  better  than  in  the  language  used 
by  the  learned  judge  of  the  court  below,  in  the  beginning  of  his  judg- 
ment on  the  hearing  before  him.  He  says:  'On  the  part  of  the 
claimants,  a  very  long  argument  was  addressed  to  the  court,  impugning 
the  conduct  of  the  captors,  and  charging  them  with  having  improp- 
erly brought  the  vessel  to  Constantinople.  It  has  been  further 
stated  that  there  being  no  means  of  examining  witnesses  at  Constanti- 
nople, great  unnecessary  delay  had  occurred,  and  that  the  captors 
were  responsible  for  such  delay  and  all  the  consequences.  The  court 
is  not  disposed  to  deny  the  truth  and  justice  of  the  principle  con- 
tended for;  on  the  contrary,  I  am  clearly  of  the  opinion,  that  if  a 
delay  in  bringing  to  adjudication,  and  the  nonexamination  of  wit- 
nesses, arise,  though  it  may  be  almost  impossible  for  the  government 
of  the  belligerent  nation  to  prevent  such  occurrence,  still  that  neutrals 
ought  to  be  indemnified  if  injustice  has  been  done  them.  The  captors 
in  the  first  instance,  though  they  may  be  perfectly  blameless,  are  re- 
sponsible to  the  neutrals,  and  they  must  look  to  their  own  government 
for  redress,  if  they  have  been  compelled  to  make  good  any  injury 
sustained  by  neutrals,  in  consequence  of  their  fulfilling  the  command^ 
which  they  dare  not  disobey.  In  many  cases  the  captains  of  some  of 
her  Majesty's  cruisers  may  have  a  discretion  to  release  at  once,  but 
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this  may  not  be  so  in  the  case  of  a  blockade,  when  special  orders  may 
have  been  given  to  capture  and  detain.' 

"  In  this  statement  of  the  principles  of  law,  their  lordships  cordi- 
ally concur.  What  claim  the  captor,  Captain  Powell,  may  have  upon 
her  Majesty's  Government,  it  is  not  their  duty  to  judge,  nor  have 
they  any  means  of  forming  an  opinion.  But  as  regards  the  claimants, 
his  conduct  appears  to  be  without  any  excuse,  and  their  lordships 
have  no  hestitation  in  advising  restitution  of  the  cargo,  with  cost  and 
damages  against  the  captors.''^ 

In  the  PeterJwif  (1866)  (5  Wall.  28)  the  court  said:  " It  is  unpos- 
sible  to  say  *  *  *  in  the  absence  oi  an  express  declaration  to  that 
effect,  that  it  was  the  intention  of  the  government  to  blockade  the 
mouth  of  the  Rio  Grande  one  half  of  which  belonged  to  a  neutral 
country.  And  we  are  the  less  inclined  to  say  it,  because  we  are  not 
aware  of  any  instance  in  which  a  belligerent  has  attempted  to  block- 
ade the  mouth  of.  a  river  or  harbor  occupied  on  one  side  by  neutrals, 
or  in  which  such  a  blockade  has  been  recognized  as  valid  by  any  court 
administering  the  law  of  nations." 

In  the  Dashing  Wave  (1866)  (5  Wall.  170)  the  court  said:  "  It  is 
the  plain  duty  of  a  neutral  claiming  to  be  engaged  in  trade  with  "  a 
neutral  port  that  lies  adjacent  to  a  blockaded  enemy  boundary,  "  to 
keep  his  vessel,  while  discharging  or  receiving  cargo,  so  clearly  on  the 
neutral  side  of  the  boundary  line  as  to  repel,  so  far  as  position  could 
repel,  all  imputation  of  intent  to  break  the  blockade.  He  had  no 
right  to  take,  voluntarily,  a  position  in  the  immediate  presence  of  the 
blockading  fleet,  from  which  merchandise  might  be  so  easily  intro- 
duced into  the  blockaded  region." 


CIPTTJBE,  FOB  BBEICH  OF  BLOCKiDE,  NOT  TO  BE  MADE  WUEN  YESSEI/  ON  WAY  TO  NON- 
BLOCKADED  POBT. 

Whatever  may  be  the  ulterior  destination  of  a  vessel  or  of  her 
cargo^  she  cannot  be  captured  for  breach  of  blockade^  if ^  at 
the  moment^  she  is  on  her  way  to  a  non-blockaded  port. — 

Article  19^  Declaration  of  London^  1909, 

"  It  is  the  true  destination  of  the  vessel  which  must  be  considered 
when  a  breach  of  blockade  is  in  question,  and  not  the  ulterior  destina- 
tion of  the  cargo.  Proof  or  presumption  of  the  latter  is  therefore 
not  enough  to  justify  the  capture,  for  breach  of  blockade,  of  a  ship 
actually  bound  for  an  unblockaded  port.  But  the  cruiser  might 
always  prove  that  this  destination  to  an  unblockaded  port  is  only 
apparent,  and  that  in  reality  the.  immediate  destination  of  the  vessel 
is  the  blockaded  port." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

Contra. 

"  1.  When  an  adventure  includes  the  carriage  of  goods  to  a  neutral 
port,  and  thence  to  an  ulterior  destination,  the  doctrine  of  '  continu- 
ous voyage'  consists  in  treating  for  certain  purposes  the  whole  jour- 
ney as  one  transportation,  with  the  consequences  which  would  have 
attached  had  there  been  no  interposition  of  the  neutral  port." 

"  2.  The  doctrine  is  only  applicable  when  the  whole  transportation 
is  made  in  pursuance  of  a  single  mercantile  transaction  preconceived 
from  the  outset.  Thus  it  will  not  be  applied  where  the  evidence  goes 
no  further  than  to  show  that  the  goods  were  sent  to  the  neutral  port 
in  the  hopes  of  finding  a  market  there  for  delivery  elsewhere."    *  •*    * 

"  7.  There  are  passages  in  the  judgments  oi  cases  decided  in  the 
British  Prize  Courts  which  indicate  that,  where  an  ulterior  port  is 
blockaded,  a  vessel  intending  to  attempt  to  enter  such  blockaded  port 
at  a  later  stage  of  her  voyage  would  not  be  exempt  from  condemna- 
tion if  seized  while  making  for  a  neutral  port,  provided  that  such 
seizure  and  condemnation  were  consistent  with  the  principles  set  out 
in  section  21  of  the  Memorandum  of  blockade.  But  the  fact  that 
there  is  no  reported  case  where  condemnation  under  such  circum- 
stances has  been  decreed,  suggests  that  in  practice  this  doctrine  can 
hardly  ever  be  applied. 

"  Where  the  ship  does  not  intend  to  proceed  to  the  blockaded  port, 
the  fact  that  goods  on  board  are  to  be  sent  on  by  sea  or  by  inland 
transport  is  no  ground  for  condemnation. 

"A  ship  which  has  succeeded  in  coming  out  of  a  blockaded  port  is 
liable  to  capture  until  the  conclusion  of  the  voyage,  as  indicated  by 
her  papers,  and  such  voyage  is  not  terminated  by  the  mere  touching 
at  an  intermediate  port." 

Memorandum  of  views  of  British  Government  as  to  rules  of  international 
law  in  points  enumerated  in  the  programme  of  the  London  Conference. 
British  Parliamentary  Papers,  Misc.  No.  4  (1909),  (Cd.  4554),  pp.  7-9. 
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Contra. 

"  25.  The  principle  underlying  the  doctrine  of  continuous  voyage 
is  not  of  recent  origin,  and  may  be  regarded  as  a  recognized  part  of 
the  law  of  nations.    *     *    *  " 

"  26.  For  the  purposes  of  blockade  *  *  *  the  destination  jus- 
tifying capture  is  that  of  the  ship,  and  not  of  the  cargo;. and  a  vessel 
whose  final  destination  is  a  neutral  port  cannot,  unless  she  endeavours, 
before  reaching  that  destination,  to  enter  a  blockaded  port,  be  con- 
demned for  breach  of  blockade,  although  her  cargo  may  be  ear- 
marked to  proceed  in  some  other  way  to  the  blockaded  coast.  His 
Majesty's  Government  believe  that  all  the  Powers  will  probably  be 
in  agreement  on  this  point,  imless  the  United  States  were  to  maintain 
that  the  condemnation  pronounced  by  their  Supreme  Court  in  the 
well-known  case  of  the  Springbok  extended  the  application  of  the 
doctrine  of  continuous  voyage  to  breaches  of  blockade,  and  rendered 
the  vessel  carrying  a  cargo  destined  for  a  blockaded  port  liable  to 
seizure,  even  though  she  herself  was  not  proceeding  to  such  port.  It 
is,  however,  exceedingly  doubtful  whether  the  decision  of  the  Su- 
preme Court  was  in  reality  meant  to  cover  a  case  of  blockade-running 
in  which  no  question  of  contraband  arose.  Certainly,  if  such  was 
the  intention,  the  decision  would  pro  tanto  be  in  conflict  with  the 
practice  of  the  British  courts.  His  Majesty's  Government  see  no 
reason  for  departing  from  that  practice,  and  you  should  endeavour 
to  obtain  general  recognition  of  its  correctness. 

InstructloDs,  December  1,  1908,  from  Sir  Edward  Grey  to  Lord  Desart, 
British  delegate  to  the  London  Conference,  British  Parliamentary  Papers, 
Misc.  No.  4  (1909)   (Od.  4554),  p.  27. 

«  3  *  *  4t  'pjjg  non-applicability  of  the  doctrine  of  continuous 
voyage  to  cases  of  blockade^running  has  been  definitely  and  unani- 
mously recognized  by  article  19  of  the  Declaration." 

Report,  March  1,  1909,  of  the  British  Delegates  at  tii»  Naval  Conference  to 
Sir  Edward  Grey.  British  Parliamentary  Papers,  Misc.  No.  4  (1909) 
(Cd.  4554),  p.  94. 

"Article  44.  Seizure  on  the  ground  of  violation  of  blockade  Shall 
not  be  justified  by  the  fact  that  a  merchant  vessel  has  gone  in  the 
direction  of  the  blockaded  port,  or  by  the  character  of  the  lading 
alone,  or  by  the  mere  fact  that  the  destination  of  the  vessel  is  such 
a  port.  In  no  case  can  the  doctrine  of  continuous  voyage  justify 
condemnation  for  violation  of  blockade." 
Institute  (1882),  p.  53. 

Oo&tra. 

The  doctrine  of  continuous  voyage  is  "  important  in  case  of  sus- 
picion of  an  intent  to  break  blockade.  If  a  cargo  is  destined  to  be 
carried  through  blockade,  it  can  be  captured  at  any  stage  of  the 
voyage.  A  neutral  destination  will  often  be  interposed  in  such  case, 
with  all  the  ceremonies  of  landing,  transshipping,  sale,  &c.,  as  in  the 
case  of  contraband;  and  the  same  tests  and  principles  of  reasoning 
apply  to  both.  *  ♦  *  If  the  only  objection  to  the  cargo  be,  its 
destination  to  be  carried  through  blockade,  it  is  not  enough  to  show 
that  it  was  destined  ultimately  for  a  blockaded  place,  it  it  was  to 
be  landed  at  a  port  not  blockaded,  whether  an  enemy's  or  neutral, 
and  carried  thence  by  land  to  the  blockaded  port ;  for,  in  that  case. 
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there  is  not  an  intent  to  carry  the  car^o  through  the  blockade.  (The 
Staat^  Bob.  iv.  65.  Jonge  Pieter^  Ibid.  iv.  79.  Ocecm^  Ibid.  iii.  297.) 
In  these  cases,  it  was  held,  that  where  a  harbor  of  a  city  is  blockaded 
by  sea,  it  is  not  a  breach  of  blockade  to  send  goods  to  or  from  that 
city  by  a  canal  navigation  which  has  a  separate  access  to  the  sea,  if 
that  access  is  not  itself  under  effective  blockade. 

"  But,  if  a  cargo  destined  from  the  blockaded  city  is  sent  through 
the  blockade  in  lighters  to  a  vessel  in  a  port  not  under  blockade,  and 
is  captured  in  that  vessel  on  its  way  to  its  destination,  there  has  been 
a  breach  of  blockade.  It  is  one  voyage  and  one  transaction.  (The 
Maria^  Rob.  vi.  201.  CJiarlotte  Sophia^  Ibid.  204,  note.  Lisette^ 
Ibid.  394.)  The  same  rule  would  apply  to  a  cargo  destined  to  such  a 
city,  intended  to  be  landed  at  a  near  port  not  under  blockade,  and 
to  be  sent  through  the  blockade  in  lighters.  But,  if  the  cargo  is 
destined  to  the  city,  and  the  vessel  is  to  be  run  on  shore,  and  the  cargo 
landed  and  sent  to  the  city  by  land-carriage  there,  it  would  not  be  an 
attempt  to  break  blockade,  unless  the  blockade  effectively  extended 
over  the  plaqe  where  the  cargo  is  to  be  run  ashore. 

"  In  exercising  the  search  into  the  continuity  of  the  voyage,  if  it 
appears  that  the  carrier  did  not  know  of  any  destination  of  the  cargo 
beyond  that  of  the  neutral  port,  and  that  his  ignorance  was  excus- 
able, he  does  not  lose  his  freight  and  expenses.  (Ebeneser^  Rob.  vi. 
256.)" 

Wheaton,  Dana's  Note  231,  p.  668. 

■  * 

Contra. 

The  "  United  States  courts  have  ruled  that  even  if  ostensibly  bound 
to  a  neutral  port,  provided  an  ultimate  intention  to  try  a  blockaded 
port  is  apparent  the  ship  may  be  confiscated.  But  as  the  question  of 
mtent  is  a  difficult  one  to  prove  in  such  a  case,  this  ruling  has  been 
much  criticised,  and  should  be  followed  with  caution." 
Woolsey,  p.  851. 

Contra. 

"  During  the  American  Civil  War  the  courts  of  the  United  States 
strained  and  denaturalised  the  principles  of  English  blockade  law  to 
oover  doctrines  of  unfortunate  violence.  A  vessel  sailing  from  Bor- 
deaux to  Havana,  with  an  ulterior  destination  to  New  Orleans,  or 
in  case  that  port  was  inaccessible,  to  such  other  place  as  might  be 
indicated  at  Havana,  was  condemned  on  the  inference  that  her  owner 
intended  the  ship  to  violate  the  blockade  if  possible,  notwithstanding 
that  the  design  might  have  been  abandoned  on  the  information  re- 
ceived at  the  neutral  port ;  and  goods  sent  from  one  neutral  port  to 
another  within  the  same  dominions  with  an  intent,  formed  either  at 
the  time  of  shipment  or  afterwards,  of  forwarding  them  to  a  place 
under  blockade  were  condemned,  and  carried  with  them  to  a  common 
fate  the  vessel  in  which  they  were  embarked,  notwithstanding  that 
their  transhipment  was  intended,  unless  there  was  reason  to  believe 
that  the  owners  of  the  vessel  '  were  ignorant  of  the  ulterior  destina- 
tion of  the  cargo,  and  did  not  hire  their  ships  with  a  view  to  it.' " 
Hall,  p.  785-786. 

"If,  however,  the  innocent  destination  is  a  mere  blind,  and  the 
ship  does  not  intend  to  visit  it,  but  is  bound  directly  and  immedi- 
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ately  for  a  blockaded  port,  she  may  be  seized,  and  will  assuredly  be 
condemned.  The  rule  is  directed  against  the  application  to  blockade 
of  the  doctrine  of  continuous  voyages,  under  which  in  its  modem 
form  the  ulterior  destination  of  the  cargo  was  considered,  and  if  it 
could  be  shown  that,  after  entering  an  open  neutral  port,  it  or  any 
considerable  part  of  it  was  to  be  sent  on  to  a  blockaded  port  in  either 
the  same  vessel  or  another,  ship  or  cargo,  or  both,  were  condemned. 
Under  the  Declaration  of  London,  the  blockading  warships  must 
wait  till  the  second  stage  of  the  transit  is  proceeding,  and  the  vessel 
is  heading  for  the  blockaded  port  and  has  entered  their  area  of  opera- 
tions before  they  can  effect  a  capture.  They  must  not  subject  the 
neutral  port  to  what  has  been  well  described  as  a  blockade  by  in- 
terpretation." 

Lawrence,  p.  694-695. 

Contra. 

As  distinguished  from  the  French  practice,  "  the  practice  of  Great 
Britain  and  the  United  States  of  America  went  lurthest,  since  it 
considered  it  an  attempted  breach  of  blockade  when  a  vessel,  not 
destined  according  to  her  ship  papers  for  a  blockaded  port,  was  found 
near  it  and  steering  for  it;  and,  further,  when  a  vessel  destined  for 
a  port,  the  blockade  of  which  was  diplomatically  notified,  started  on 
her  journey  knowing  that  the  blockade  had  not  been  raised,  except 
when  the  port  from  which  the  vessel  sailed  was  so  distant  from  the 
scene  of  war  as  to  justify  her  master  in  starting  for  a  destination 
known  to  be  blockaded,  on  the  chance  of  finding  that  the  blockade 
had  been  removed,  and  with  an  intention  of  changing  her  destination 
should  that  not  prove  to  be  the  case.  This  practice,  further,  applied 
the  doctrine  of  continuous  voyages  to  blockade,  for  it  considered  an 
attempt  of  breach  of  blockade  to  have  been  committed  by  such  vessel 
as,  although  ostensibly  destined  for  a  neutral  or  an  unblockaded  port, 
is  in  reality  intended,  after  touching  there,  to  go  on  to  a  blockaded 
port. 

"  During,  the  Civil  War  the  American  Prize  Courts  carried  the 
practice  further  by  condemning  such  vessels  for  breach  of  blockade 
as  knowingly  earned  to  a  neutral  port  cargo  ultimately  destined  for 
a  blockaded  port,  and  by  condemning  for  breach  of  blockade  such 
cargo,  but  not  the  vessel,  as  was  ultimately  destined  for  a  blockaded 
port,  when  the  carrying  vessel  was  ignorant  of  this  ulterior  destina- 
tion of  the  cargo.  Thus  the  Bermuda^  a  British  vessel  with  a  cargo, 
part  of  which  was,  in  the  opinion  of  the  American  Courts,  ultimately 
destined  for  the  blockaded  ports  of  the  Confederate  States,  was 
seized  on  her  voyage  to  the  neutral  British  port  of  Nassau,  in  the 
Bahama  Islands,  and  condemned  for  breach  of  blockade  by  the 
American  Courts.  The  same  happened  to  the  British  vessel  Stephen 
Hart^  which  was  seized  on  her  voyage  to  the  neutral  port  of  Cardenas, 
in  Cuba.  And  in  the  famous  case  of  the  Springhok^  a  British  vessel 
also  destined  for  Nassau,  in  the  Bahama  Islands,  which  was  seized 
on  her  voyage  to  this  neutral  British  port,  the  carg;o  alone  was  finally 
condemned  tor  breach  of  blockade,  since,  in  the  opinion  of  the  Court, 
the  vessel  was  not  cognisant  that  the  cargo  was  intended  to  reach 
a  blockaded  port.  The  same  happened  to  the  car^o  of  the  British 
vessel  Peterhoif  destined  for  the  neutral  port  c3  Matamaros,  in 
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Mexico.     The  British  Government  declined  to  intervene  in  favor 
of  the  British  owners  of  the  respective  vessels  and  cargoes." 

"It  is  true  that  the  majority  of  authorities  assert  the  illegality  of 
these  jud^nents  of  the  American  Prize  Courts,  but  it  is  a  fact  that 
Great  Britain  at  the  time  recognised  as  correct  the  principles  which 
are  the  basis  of  these  judgments." 

Oppenheim,  vol.  2,  pp.  469,  470. 

•'  But  the  fact  alone  that  a  neutral  vessel  has  entered  the  area  of 
operations  is  not  sufficient  to  justify  her  capture,  she  must  also  be 
destined  and  be  on  her  wajr  to  the  blockaded  port.  If  she  passes 
through  the  area  of  operations  without  being  destined  and  on  her 
way  to  the  blockaded  port,  she  is  not  attempting  to  break  the  block- 
ade. Even  should  the  ulterior  destination  of  a  vessel  or  her  cargo 
be  the  blockaded  port,  she  is  not  considered  to  attempt  to  break  the 
blockade,  if,  at  the  moment  of  the  visitation,  she  is  really  on  her  way 
to  a  non-blockaded  port  (article  19).  However,  she  must  really,  and 
not  only  apparently,  be  on  her  way  to  a  non-blockaded  port;  if  it 
can  be  proved  that  in  reality  her  immediate  destination  is  the  block- 
aded port  and  that  she  only  feigns  to  be  destined  for  a  non-blockaded 
port,  she  may  be  captured,  for  she  is  actually  attempting  to  break 
the  blockade. 

"  From  these  stipulations  of  the  Declaration  of  London  it  becomes 
quite  apparent  that  the  application  to  blockade  of  the  doctrine  of 
continuous  voyage  in  any  form  is  not  admissible." 
Oppenheim,  vol.  2,  pp.  471,  472. 

Contra. 

"Art.  134.  The  ostensible  destination  of  a  Vessel  is  sometimes  a 
Neutral,  or  unblockaded  Enemy,  port,  while  she  is  in  reality  intended, 
after  touching  there,  to  go  on  to  a  blockaded  port.  In  such  a'  case 
her  destination  is  held  to  be  for  the  blockaded  port  from  the  time 
of  sailing."  ^ 

Naval  Prize  Law,  Holland. 

"Art.  42.  A  neutral  vessel  may  sail  in  good  faith  for  a  blockaded 
port,  with  an  alternative  destination  to  be  decided  upon  by  informa- 
tion as  to  the  continuance  of  the  blockade  obtained  at  an  inter- 
mediate port.  In  such  case  she  is  not  allowed  to  continue  her 
voyage  to  the  blockaded  port  in  alleged  quest  of  information  as  to 
the  status  of  the  blockade,  but  must  obtain  it  and  decide  upon  her 
course  before  she  arrives  in  suspicious  vicinity ;  and  if  the  blockade 
has  been  formallj^  established  with  due  notification,  sufficient  doubt 
as  to  the  good  faith  of  the  proceeding  will  subject  her  to  capture." 

United  States  Naval  Code,  1900. 

"79.  It  is  not  a  violation  of  blockade  by  entry  when  the  ship  is 
actually  on  the  way  to  an  open  port,  even  when  the  ship  intends  to 

*  "  It  is  reasonable  in  such  a  case  to  hold  that  the  voyage  Is  *  continuous,'  but  in  the 
late  Civil  War  In  the  United  States,  their  Courts  gave  a  new  and  far-reaching  appli- 
cation to  this  doctrine,  holding  that  a  vessel  was  liable  to  capture  for  breach  of  block- 
ade during  the  whole  of  her  voyage,  although  having  a  hond  fide  Neutral  destination,  if  it 
could  be  inferred  that  the  cargo  was  intended,  after  being  landed  at  the  Neutral  port, 
to  be  forwarded  whether  by  the  same,  or  "by  another  vessel,  to  a  blockaded  port.  In  such 
cases  the  cargo  was  condemned,  and  the  ship  also  '  unless  the  owners  were  ignorant  of  the 
ulterior  destmation  of  the  cargo.'  (See  Bermuda,  8  Wallace,  514.  Springhok,  5  Wal' 
lace  I.)** 
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proceed  thence  to  a  blockaded  port  or  her  cargo  will  be  forwarded 
to  such  a  port.'' 

German  Prize  Rules,  1909. 

"  84.  Whatever  may  be  the  ulterior  destination  of  the  vessel  or  of 
its  cargo,  the  evidence  of  violation  of  blockade  is  not  sufficiently  con- 
clusive to  authorize  seizure  of  the  vessel  if  she  is  at  the  time  bound 
toward  an  unblockaded  port.'' 
French  Naval  Regulations,  1912. 

Article  19  of  Declaration  of  London,  1909,  substantially  appears 
as  Art.  100  of  the  Austro-Hungarian  Eules  of  Maritime  and  Land 
Warfare,  1913. 

Contra. 

"A  vessel  sailing  from  a  neutral  port  with  intent  to  violate  a 
blockade  is  liable  to  capture  and  condemnation  as  prize  from  the 
time  of  sailing,  though  she  intend  to  call  at  another  neutral  port, 
not  reached  at  time  of  capture,  before  proceeding  to  her  ulterior 
destination.  The  Circassian^  2  Wall.  135." 
Moore's  Digest,  vol.  7,  p.  829. 

"  Where  a  neutral  vessel,  which  had  apparently  set  out  on  a  law- 
ful voyage,  was  captured,  she  was  restored,  the  only  evidence  against 
her  being  that,  when  captured,  she  was  out  of  the  most  direct  and 
regular  course,  which  was  explained  by  the  fact  of  there  having  been 
rough  weather,  which  made  it  desirable  for  her  to  take  the  course  she 
did.    The  Sea  Witch,  6  Wall.  242." 

Moore's  Digest,  vol.  7,  p.  830. 

"  Where  a  clearance  of  a  vessel  expressed  a  neutral  port  to  be  her 
sole  port  of  destination,  but  the  facts  showed  that  her  primary  pur- 
pose was  to  get  cargoes  into  and  out  of  a  port  under  blockade,  the 
outward  cargo,  if  obtained,  to  go  to  the  neutral  port  named  as  the 
one  cleared  for,  the  fact  that  the  vessel's  letter  of  instructions  di- 
rected the  master  to  call  off  the  blockaded  port  and,  if  he  should  find 
the  blockade  still  in  force,  to  get  the  officer  in  command  of  the 
blockading  ship  to  indorse  on  the  vessel's  register  that  she  had  been 
warned  off  (in  accordance  with  what  the  owners  of  the  vessel  as- 
serted to  be  their  understanding  of  neutral  rights  under  the  Presi- 
dent's proclamation  of  the  19th  of  April,  1861),  and  then  to  go  to 
the  port  for  which  the  clearance  called,  will  not  save  the  vessel  from 
condemnation  as  prize,  she  having  been  captured  close  by  the  block- 
aded port,  standing  in  for  it,  and  without  ever  having  made  an 
inquiry  anywhere  whether  the  port  was  blockaded  or  not.  The  Ad- 
miral.^ S  Wall.  603." 

Moore's  Digest,  vol.  7,  pp.  829,  830. 

In  the  case  of  The  Imina  (1800)  (3  C.  Eob.  167,  Scott,  776) ,  a  vessel 
sailed  from  Dantzick  to  Amsterdam,  and  while  on  voyage  a  blockade 
of  Amsterdam  was  established.  The  Imina  learned  of  this  en  route 
and  accordingly  changed  her  port  of  destination  to  a  neutral  port. 

Sir  William  Scott  m  ordering  restitution  of  vessel  said:  "I  must 
ask  then,  was  this  property  taken  under  such  circumstances  as  mate 
it  subject  to  the  penalty  of  contraband  ?  Was  it  taken  in  delicto,  in 
the  prosecution  of  an  intention  of  landing  it  at  a  hostile  port! 
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Clearly  not.  But  it  is  said,  that  in  the  understanding  and  intention 
of  the  owner  it  was  going  to  a  hostile  port ;  and  that  Uie  intention  on 
his  part  was  complete,  from  the  moment  when  the  ship  sailed  on  that 
destination;  had  it  been  taken  at  any  period  previous  to  the  actual 
variation,  there  could  be  no  question  but  that  this  intention  would 
have  been  sufficient  to  subject  the  property  to  confiscation ;  but  when 
the  variation  had  actually  taken  place,  however  arising,  the  fact  no 
longer  existed.  There  is  no  corpus  delicti  existing  at  the  time  of 
capture.  In  this  point  of  view  I  think  the  caSe  is  very  distinguish- 
able from  some  other  cases  in  which,  on  the  subject  of  deviation  by 
the  master  into  a  blockaded  port,  the  court  did  not  hold  the  cargo  to 
be  necessarily  involved  in  the  consequences  of  that  act.  It  is  argued 
that  as  the  criminal  deviation  of  the  master  did  not  there  imme- 
diately implicate  the  cargo;  so  here  the  favorable  alteration  cannot 
protect  it,  and  that  the  offence  must  in  both  instances  be  judged  by 
the  act  and  designs  of  the  owner.  But  in  those  cases  there  was  the 
guilty  act,  really  existing  at  the  time  of  capture ;  both  the  ship  and 
cargo  were  taken  in  delicto;  and  the  only  question  was  to  whom  the 
delictum  was  to  be  imputed;  if  it  was  merely  the  offence  of  the 
master,  it  might  bind  the  owner  of  the  ship,  whose  agent  he  was; 
but  the  court  held  that  it  would  be  hard  to  bind  the  owners  of  the 
cargo  by  acts  of  the  master,  who  is  not  de  jure  their  agent,  unless  so 
specially  constituted  by  them.  In  the  present  instance,  there  is  no 
existing  delictwm.  In  those  cases  the  criminal  appearance,  which 
did  exist,  was  purged  away  by  considejring  the  owners  of  the  cargo 
not  to  be  necessarily  responsible  for  the  act  of  the  master ;  but  here 
there  is  nothing  requiring  any  explanation :  The  cargo  is  taken  on  a 
voyage  to  a  neutral  port.  To  say  that  it  is  nevertheless  exposed  to 
condemnation  on  account  of  the  original  destination,  as  it  stood  in 
the  mind  of  the  owners,  would  be  carrying  the  penalty  of  contraband 
further  than  it  has  been  ever  carried  by  this  or  the  Superior  Court. 
If  the  capture  had  been  made  a  day  before,  that  is,  before  the  altera- 
tion of  the  course,  it  might  have  been  different;  but  however  the 
variation  has  happened,  I  am  disposed  to  hold  that  the  parties  are 
ehtitkd  to  the  benefit  of  it;  and  that  under  that  variation  the  ques- 
ti6n  of  contraband  does  not  at  all  arise." 

In  the  Grute  Erwartung  (1805)  (6  C.  Rob.  182),  a  vessel  on  voyage 
to  a  non-blockaded  port  was  captured  for  an  alleged  intent  to  violate 
the  blockade  of  Havre.  Her  master  claimed  ignorance  of  the  coast, 
that  he  was  looking  for  a  local  pilot  and  that  he  had  no  intention 
to  enter  Havre. 

In  decreeing  the  condemnation  of  ship  and  cargo,  Sir  William 
Scott  said :  "  If  the  situation  of  the  vessel  alone  was  to  be  considered, 
I  should  be  disposed  to  acquiesce  in  this  representation  of  his  inten- 
tions, and  to  decree  the  vessel  to  be  restored  on  payment  of  the 
captor's  expenses. 

"  But  there  is  an  ulterior  circumstance  which  presents  a  more  un- 
favorable aspect.  In  the  former  case,  [the  Cliarlotte  Christina^  6  C. 
Rob.  101],  the  vessel  had  continued  her  course  close  under  the  bat- 
teries, and  was  cut  out,  at  some  considerable  risk  and  danger  to  the 
blockading  vessel.  In  that  case  there  was  ah  illegal  intention  pur- 
sued to  an  illegal  act,  for  a  neutral  vessel  cannot  be  permitted  so  far 
to  interfere  with  the  exercise  of  a  blockade,  as  to  expose  the  force 
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maintaining  it  to  the  annoyance  of  the  enemy's  guns.  In  the  present 
instance,  the  vessel  was  at  the  distance  of  near  twenty  miles ;  but  the 
unfavorable  circumstance  to  which  I  allude,  places  her,  in  construc- 
tion of  law,  in  the  same  situation,  which  the  other  vessel  had  actually 
reached.  For  the  master  says,  Hhat  the  course  in  which  he  was 
steering  would  have  carried  him  directly  to  Havre,  and  that  he 
should  have  continued  in  that  course,  though  not  into  the  port  of 
Havre,  but  that  he  should  have  gone  close  under  the  land,  and  have 
taken  a  pilot  for  Caen.'  Here,  then,  we  perceive  the  same  intention, 
and  in  the  course  of  being  pursued  to  the  same  illegal  effect.  Hovi 
can  this  intention  be  considered  as  innocent?  It  had  not  been  car- 
ried so  far  as  in  the  other  case,  I  acknowledge,  but  only  because  the 
vessel  was  interrupted  before  she  had  arrived  at  the  spot  where  the 
other  ship  was  actually  taken.  It  is  impossible  that  any  blockade 
can  be  maintained,  if  such  a  practice  is  allowed,  that  a  vessel,  under 
a  destination  to  a  port  not  interdicted,  shall  be  at  liberty  to  pursue 
her  course  in  such  a  manner  as  must  draw  the  cruiser  employed  in 
that  service  under  the  range  of  the  enemy's  batteries." 

Inthei!/aWa(1805)  (6  C.Kob.  201),  Sir  William  Scott  said:  "This 
ship  was  taken  on  a  voyage  from  Varel  to  America,  having  on  board  a 
cargo  that  had  been  sent  from  the  Weser  to  the  Jade,  in  Rghters,  and 
there  transshipped.    And  it  is  contended  that  this  being  the  carrying 
of  goods  sent  expressly  from  Bremen,  for  the  purpose  of  being  ex- 
ported, in  the  course  of  the  foreign  commerce  of  that  port,  would  be 
a  violation  of  the  blockade  which  has  been  imposed  on  the  river 
Weser.    I  have  had  frequent  occasion  to  observe  how  severely  the 
neutral  cities  connected  with  the  Weser  and  the  Elbe  are  pressed 
upon  by  the  blockade  of  those  rivers.    At  the  same  time  it  is  my 
duty  to  apply  to  those  operations  of  blockade,  the  principles  that 
belong  to  that  branch  of  the  law  of  nations  generally,  and  by  which 
only  .such  measures  can  be  maintained.    The  principles  themselves 
cannot  differ,  although  it  will  undoubtedly  be  the  disposition  of  the 
court  to  alleviate  the  situations  of  those  towns  as  much  as  possible, 
by  attending  to  any  distinctions  that  can  be  advanced  in  their  favor, 
not  inconsistent  with  the  sound  construction  of  the  general. principles 
of  law.    A  blockade  imposed  on  the  Weser  must  in  its  nature  be  held 
to  affect  the  commerce  of  Bremen;  because  if  the  commerce  of  all 
the  towns  situated  on  that  river  is  allowed,  it  would  be  only  to  say, 
in  more  indirect  language,  that  the  blockade  itself  did  not  exist.    It 
cannot  be  doubted,  then,  on  jgeneral  principles,  that  these  goods 
would  be  subject  to  condemnation,  as  having  been  conveyed  through 
the  Weser ;  and  whether  that  was  effected  in  large  vessels  or  in  small, 
would  be  perfectly  insignificant.    That  they  were  brought  through 
the  mouth  of  the  blockaded  river,  for  the  purpose  of  being  shipped 
for  exportation,  would  subject  them  to  be  considered  as  taken  on  a 
continued  voyage,  and  as  liable  to  all  the  same^  principles  that  are 
applied  to  a  direct  voyage,  of  which  the  terminus  a  quo^  and  the 
terminus  ad  quern  are  precisely  the  same,  as  those  of  the  more  cir- 
cuitous destination.    The  case  which  has  been  referred  to,  is,  in  this 
respect,  very  different,  because  there  the  communication  had  been  by 
inland  navigation,  which  was  in  no  manner,  and  in  no  part  of  it, 
subject  to  the  blockade.    If,  therefore,  nothing  had  passed  between 
the  government  of  this  country  and  the  city  of  Bremen,  it  appears  to 
me  that  these  goods  would  be  subject  to  condemnation,  and  that  I 
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should  be  unable  to  distinguish  the  port  of  Bremen  from  any  other 
place  liable  to  the  general  operations  of  a  blockade.*' 

The  penalty  in  this  particular  case  was  not  imposed  for  the  reason 
that  the  blockade  of  the  Weser  had  been  relaxed  in  so  far  as  it 
applied  to  innocent  and  neutral  cargoes  coming  from  Bremen. 

"In  The  Joseph  (1814),  8  Cranch,  451,  the  American  brig  Joseph 
sailed  from  Boston  with  a  cargo  of  freight  April  6,  1812,  on  a  voy- 
age to  Liverpool,  and  the  north  of  Europe,  and  thence  directly  or 
indirectly  to  the  United  States.     She  discharged  her  cargo  at  Liver- 

?ool ;  then,  under  British  license,  she  took  a  cargo  from  Hull  to  St. 
Petersburg,  and  there  received  news  of  the  war  between  the  United 
States  and  Great  Britain.  She  afterwards  sailed  from  St.  Petersburg 
to  London  with  a  cargo  consigned  to  merchants  at  that  port,  having 
delivered  which,  she  sailed  for  the  United  States  in  ballast,  and  was 
captured  not  far  from  Boston  Light,  and  sent  into  port  for  adjudi- 
cation. Her  trading  with  the  enemy  rendered  her  liable  to  condem- 
nation as  prize:  but  it  was  contended  that  the  offensive  voyage  ter- 
minated at  London,  and  that  she  was  not  taken  in  delicto.  The  court 
held,  however,  that  whether  her  voyage  were  considered  an  entire  one 
from  the  United  States  to  England,  thence  to  St.  Petersburg,  and 
thence  to  the  United  States,  or  as  two  distinct  voyages,  the  homeward 
voyage  being  frond  St.  Petersburg  to  the  United  States,  with  a  devi- 
ation to  London,  she  was  captured  during  the  same  voyage  in  which 
the  offence  was  committed,  though  after  it  was  committed,  and  was 
still  in  delicto^^ 

The  Tedro,  175  U.  S.,  354,  368. 

In  the  John  GUpin  (1862)  (Blatch.  291),  the  court  said  that  it 
"  has  had  occasion,  in  more  than  one  previous  instance,  to  advert  to 
the  rule  of  the  prize  law  which  subjects  neutral  property  to  capture 
when  attempting  to  violate  a  legal  blockade.  The  offence  is  not  con- 
smnmated  merefy  by  the  existence  of  a  purpose  to  commit  the  act,  but 
the  vessel  must  be  intercepted  while  endeavoring  to  carry  out  the 
guilty  design.  However  earnestly  the  criminal  intent  may  have  been 
entertained  and  proceeded  upon  for  a  time,  if  it  be  really  given  up 
before  the  arrest,  the  property  is  not  liable  to  confiscation  because  of 
the  previous  wrongful  purpose.  This  is  wholly  a  question  of  evi- 
dence, and,  no  doubt,  a  vessel  setting  out  with  the  object  of  evading  a 
legal  blockade  will  be  relieved  from  the  penalty  following  her  detec- 
tion in  seemingly  adhering  to  that  purpose  in  ner  doings,  only  upon 
clear  evidence  that  at  the  time  of  capture  the  fraudulent  and 
guilty  intention  had  been  wholly  relinquished.  (1  Kent's  Comm., 
147.)  It  is  not  the  mere  mental  design  which  the  law  punishes,  but 
the  overt  act,  in  starting  for  or  proceeding  towards  the  prohibited 
port,  with  the  knowledge  that  it  is  blockaded,  and  continuing  on  that 
course  up  to  the  arrest.  (Halleck's  International  Law,  ch.  23,  sec.  23, 
and  citations.)  Had  this  capture  been  made  whilst  the  vessel  was 
proceeding  down  the  river  from  New  Orleans,  the  vessel  and  cargo 
would  have  been,  within  the  meaning  of  the  rule,  guilty  of  an  overt 
act.  They  stopped,  however,  before  leaving  the  port,  waiting  for 
authoritv  to  make  the  contemplated  voyage,  and  returned  to  the 
place  of  departure,  where  they  remained  until  arrested  as  prize. 
The  cause  of  the  seizure  was  not  that  the  vessel  and  cargo  were  in  the 
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act  of  evading  the  blockade,  but  was  a  cause  not  connected  with  that 
offence.  I  think,  therefore,  that  on  the  facts  and  the  law  of  the  case 
that  charge  is  not  sufficiently  proved  to  demand  the  condemnation  of 
the  vessel  or  cargo.'' 

The  Cheshire  (1865)  (3  Wall.,  231)  was  a  neutral  vessel  from  Liver- 
pool with  papers  showing  a  destination  to  either  Nassau  or  Halifax. 
She  was  captured  off  Savannah  for  breach  of  blockade  of  that  port, 
her  master  claiming  that  he  had  instructions  to  put  into  Savannah  in 
case  he  found  that  port  not  blockaded. 

In  sustaining  the  condemnation  of  the  vessel  by  the  lower  court, 
the  Supreme  Court  said:  "The  intention  to  break  the  blockade  is  to 
be  presumed  from  the  position  of  the  ship  when  captured.  She  knew 
of  the  blockade  when  she  sailed  from  Liverpool;  she  had  no  just 
reason  to  suppose  it  had  been  discontinued'  her  approach,  under 
these  circumstances,  to  the  mouth  of  the  blockaded  port  for  inquiry 
was  itself  a  breach  of  the  blockade,  and  subjected  both  vessel  and 
cargo  to  seizure  and  condemnation.  The  rule  on  this  point  is  well 
settled,  and  is  founded  in  obvious  reasons  of  policy.  If  approach  for 
inquirjr  were  permissible  it  will  be  readily  seen  that  the  greatest 
facilities  would  be  afforded  to  elude  the  blockade:  the  liberty  of 
inquiry  would  be  a  license  to  attempt  to  enter  the  olockaded  port; 
and  that  information  was  sought  would  be  the  plea  in  every  case  of 
seizure.  With  a  liberty  of  this  kind  the  difficulty  of  enforcing  an 
efficient  blockade  would  be  greatly  augmented.  If  information  be 
honestly  desired,  it  must  be  sought  from  other  quarters.  In  the  case 
of  the  James  Cooke  [Edw.,  263],  the  ship  was  captured  at  the  en- 
trance of  the  Texelj  and  the  court  applied  this  rule,  observing  that  the 
approach  of  the  ship  to  the  mouth  of  a  blockaded  port,  even  to  make 
inquiry,  was,  in  itself,  a  consummation  of  the  offence,  and  amounted 
to  an  actual  breach  of  the  blockade." 

In  the  Bermuda  (1865)  (3  Wall.  514)  the  court  said: 

"  The  interposition  of  a  neutral  port  between  neutral  departure  and 
belligerent  destination  has  always  been  a  favorite  resort  of  contra- 
band carriers  and  blockade-runners.  But  it  never  avails  them  when 
the  ultimate  destination  is  ascertained.  A  transportation  from  one 
point  to  another  remains  continuous,  so  long  as  intent  remains  un- 
changed, no  matter  what  stoppages  or  transshipments  intervene. 

"This  was  distinctly  declared  by  this  court  in  1855  [Jackson  v. 
Montgomery,  18  How.,  114]  in  reference  to  American  shipments  to 
Mexican  ports  during  the  war  of  this  country  with  Mexico  as  follows : 

'Attempts  have  been  made  to  evade  the  rule  of  public  law  by  the 
interposition  of  a  neutral  port  between  the  shipment  from  the  bel- 
ligerent port  and  the  ultimate  destination  in  the  enemy's  country; 
but  in  all  such  cases  the  goods  have  been  condemned  as  having  been 
taken  in  a  course  of  commerce  rendering  them  liable  to  confisca- 
tion.' " 

The  Springhok  (1866)  (5  Wall.  1)  was  a  neutral  vessel  captured 
while  on  a  voyage  from  one  neutral  port  to  another.  .  Her  papers 
were  regular  and  genuine.  The  master  claimed  ignorance  of  the  real 
ownership  of  the  cargo.  The  bills  of  lading  disclosed  the  contents 
of  only  ab^.ut  one-third  of  the  packages  mating  up  the  cargo,  and 
there  was  evidence  that  tended  to  connect  the  ownership  of  the  cargo 
with  parties  engaged  in  blockade  running  from  Nassau,  the  port  of 
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destination  of  the  Sprmghok.  In  addition  there  was  a  vessel  at 
Nassau  with  the  imdenied  intention  of  running  the  blockade  of  the 
Southern  coast  to  which  vessel  the  evidence  disclosed  a  purpose  to 
transfer  the  cargo  of  the  Springhok. 

On  this  statement  of  facts  the  court  condemned  the  cargo  and  re- 
leased the  vessel  saying:  "Upon  the  whole  case  we  cannot  doubt 
that  the  cargo  was  originally  shipped  with  intent  to  vi6late  the 
blockade;  that  the  owners  of  the  cargo  intended  that  it  should  be 
trans-shipped  at  Nassau  into  some  vessel  more  likely  to  succeed  in 
reaching  safely  a  blockaded  port  than  the  Springbok;  that  the  voy- 
age from  London  to  the  blockaded  port  was,  as  to  cargo^  both  in 
law  and  in  the  intent  of  the  parties,  one  voyage;  and  that  the  lia- 
bility to  condemnation,  if  captured  during  any  part  of  that  voyage, 
attached  to  the  cargo  from  the  time  of  saUing." 

Twiss  in  his  Belligerent  Right  on  High  Seas,  pp.  23-31  has  the 
following  criticism  to  offer  to  the  decision  of  the  Supreme  Court  in 
the  case  of  the  Springhok: 

"  Of  the  four  propositions  above  stated,  the  two  first  are  findings 
of  fact,  and  the  two  latter  are  statements  of  law.  We  pass  over  the 
former  as  having  no  general  application.  It  is  with  the  statements 
of  law  that  neutral  Nations  are  seriously  concerned,  for  the  theory 
of  Continuous  Voyages  applied  to  blockades,  after  the  precedent  of 
the  Springbok^  would  amply  justify  a  powerful  belligerent  in  sweep- 
ing the  wide  ocean  clear  of  neutral  merchant  ships,  as  soon  as  it  has 
declared  an  enemy's  coast  to  be  under  blookade.  We  have  already 
remarked  that  during  the  late  Civil  War  the  Government  of  the 
United  States  declared  the  whole  of  its  coasts,  to  the  extent  of  three 
thousand  miles,  to  be  under  blockade,  and  the  Supreme  Court  did 
not  consider  itself  bound  to  fix  the  owners  of  the  cargo  on  board  the 
Springhok  with  an  intention  to  re-ship  it  for  any  particular  block- 
aded port,  but  generally  for  some  port  or  other  under  blockade. 
Let  us  suppose,  what  we  hope  may  not  happen,  that  France  should 
become  openly  at  war  with  China,  and  should  declare  the  entire 
Chinese  sea-coast  to  be  under  blockade.  •  France  as  a  Belligerent 
Power  might  claim  a  right  upon  the  precedent  of  the  Springhok  to 
seize  every  British  or  Dutch  merchant  ship  passing  along  the  Tuni- 
sian coast  of  the  Mediterranean  on  its  way  to  the  Suez  Canal,  and 
although  a  French  Prize  Court  might  be  satisfied  upon  an  examina- 
tion of  the  papers  on  board  the  ship,  that  the  ship  itself  was  bound 
to  the  neutral  port  of  Singapore  or  of  Hong  Kong,  it  might  surmise 
upon  extraneous  information  that  the  cargo,  after  it  had  been  dis- 
charged at  the  port  of  the  ship's  destination,  was  intended  to  be  re- 
shipped  in  some  other  vessel,  say  a  German  vessel,  (for  German 
ships  have  at  present  a  large  share  of  the  carrying  trade  between 
Hong  Kong  and  the  Chinese  ports),  and  to  be  forwarded  to  a  block- 
aded port.  Upon  such  a  surmise,  if  the  judgment  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  the  cargo  of  the  Sprina- 
hok^  is  to  be  accepted  as  a  precedent,  a  French  Prize  Court  would 
be  justified  in  confiscating  the  cargoes  of  all  such  captured  vessels, 
although  it  decreed  the  release  of  the  vessels  themselves. 

"A  question  naturally  suggests  itself  on  looking  at  the  finding  of 
the  Supreme  Court  as  to  the  destination  of  the  ship,  and  as  to  her 
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papers  being  all  regular  and  genuine,  how  we  are  to  account  for  the 
seizure  of  the  vessel  in  disregard  of  the  Instructions  issued  by  order 
of  the  President  of  the  United  States  and  communicated  by  the  Sec- 
retary of  State  to  the  British  Charge  d'Affaires  at  Washington. 

"A  document  has  recently  been  published,  which  throws  light  on 
the  true  grounds  of  the  seizure  of  the  Svringhoh.  It  seems  that  his 
Excellency  Lord  Lyons,  the  British  Minister  Plenipotentiary  at 
Washington,  made  a  representation  to  the  American  Government 
relative  to  the  capture  of  the  Springbok^  and  that  Mr.  Seward,  the 
tJ.  S.  Secretary  of  State,  in  his  reply  of  25th  March,  1863,  stated 
that,  according  to  a  brief  report  made  to  the  Navy  Department  of 
U.  S.,  it  appears  that  the  Springbok  had  been  seized  '  because  she  had 
no  proper  manifest,  and  nothing  to  show  the  character  of  her  cargo, 
which  the  captain  of  the  vessel  said  he  was  ignorant  of.'  A  recent 
publication  has  disclosed  the  fact  that  the  U.  S.  Secretary  of  State 
was  misinformed  on  this  occasion,  for  the  official  dispatch,  in  which 
the  commander  of  the  Sonoma  reported  tp  the  U.  S.  Secretary  of  the 
Navy  that  he  had  captured  the  Sprvnghok^  gives  quite  another  ac- 
count of  the  grounds  of  capture.  We  quote  the  despatch  from  '  Le 
Memorial  Diplomatique '  of  Saturday,  9th  June,  1883 : 

" '  U.  S.  S.  Sonoma. 

"*  February  3d  1863. 
"  'At  sea,  lat.  25°  35'  North,  long.  73°  40'  West. 
" '  To  the  Honble.  Secretary  of  the  Navy. 

" '  Sir, — ^I  have  the  honor  to  inform  you,  while  cruising  for  the 
Oreto^  I  have  this  day  captured  in  lat.  and  long,  as  above  mentioned, 
the  English  barque  Sprmghok^  one  of  the  vessels  designated  as  a 
contraband  loader  upon  the  list  furnished  me  by  Rear- Admiral 
Wilkes. 

"  ^  I  send  the  Springbok  to  New  York  in  charge  of  Acting-Master 
Willis. 

"  'Very  respectf ully»,  your  obdt.  servt, 

(Signed)  "^T.  H.  Stevens,  Commander  U.  S.  Navy.' 

"An  explanation  of. the  allusion  in  this  letter  to  a  list  of  vessels 
furnished  to  Commander  Stevens  by  Rear-Admiral  Wilkes  is 
probably  forthcoming  in  a  paper  communicated  by  the  Hon.  Charles 
Francis  Adams,  the  United  States  Minister  in  London,  to  Earl  Kus- 
sell  on  30th  December,  1862,  which  has  been  published  as  part  of 
the  correspondence  respecting  the  Aldbamu^  laid  before  the  British 
Parliament.  (North  America,  No.  3,  1883.)  It  appears  from  this 
paper  that  Mr.  Morse,  the  United  States  Consul-General  in  London, 
had  compiled  a  list  of  vessels  '  which  he  believed  could  be  relied  on  as 
being  a  part  of  those  which  had  left  the  port  of  London  laden  with 
supplies,  principally  contraband  of  war.'  The  list  in  question,  known 
subsequently  by  the  familiar  name  of  the  Black  List^  contains 
the  names  of  twenty-two  vessels  of  which  twenty  are  steam-vessels 
and  two  are  sailing  vessels,  the  last  on  the  list  being  the  sailing  vessel 
Springbok^  respecting  which  no  particulars  beyond  her  name  are 
given.  The  circumstance  that  the  name  of  the  Springbok  had  been 
inserted  on  this  list,  if  it  be  assumed  that  a  copy  of  it  was  furnished 
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to  the  Commander  of  the  United  States  cruiser  Sonoma^  might  have 
warranted  him  in  suspecting  her  papers  to  be  simulated  and  false,  and 
in  sending  the  vessel  into  port  for  further  enquiry ;  but  the  Supreme 
Court  of  the  United  States,  after  having  kept  the  question  before  it 
during  three  entire  years,  and  having  had  the  case  twice  argued  be- 
fore it,  came  to  the  condusion  that  the  Sprin^hoWs  papers  were 
neither  simulated  nor  false,  and  that  the  true  destination  of  the 
Springhok  was  Nassau  a  neutral  port  in  New  Providence,  and  with 
regard  to  the  cargo  being  principally  contraband  of  war  it  was  found 
to  consist  almost  entirely  of  general  merchandize  not  suitable  for 
purposes  of  war.  I  do  not  propose  to  discuss  the  facts  proved  in 
evidence  before  the  Supreme  Court;  it  may  be  sufficient  to  say  that 
the  cargo  of  the  Springbok  appears  to  have  been  condemned  in  conse- 
quence of  a  suspicion,  which  had  been  raised  in  the  mind  of  the 
Court  by  extraneous  information,  that  it  was  intended,  as  matter 
of  fact,  to  be  transhipped  at  Nassau  and  to  be  forwarded  in  another 
vessel  to  some  blockaded  port. 

"  The  Court,  on  this  suspicion,  held  itself  to  be  justified  under  the 
circumstances  under  which  that  suspicion  had  arisen,  in  ruling  that 
the  surmised  ulterior  voyage  of  the  cargo  was  both  in  law  and  in 
the  intent  of  the  parties  one  voyage  with  the  actual  voyage  in  which 
it  was  captured  from  London  to  Nassau,  and  that  a  liability  to  con- 
demnation, if  the  vessel  was  captured  during  any  part  of  the 
voyage  from  London  to  Nassau,  attached  to  the  cargo  from  the 
time  of  sailing. 

"  Such  a  severe  exposition  of  the  Law  of  Blockade  is  not  to  be 
found  on  record  in  any  reported  Judgment  of  the  European  Prize 
Courts,  and  it  is  not  too  much  to  say  tnat  it  has  added  a  new  terror 
to  war  as  regards  neutral  commerce,  and  has  also  introduced  a  new 
ratio  decidendi  into  Prize  proceedings,  to  which  other  nations  may 
with  justice  demur. 

"In  the  particular  case  of  the  Springhok^  it  is  well  known  that 
the  Judges  of  the  Supreme  Court  were  not  unanimous,  and  that 
three  of  them  at  least  dissented  from  the  opinion  of  the  majority. 
Further,  it  has  been  stated,  in  a  letter  from  the  late  Honourable 
Samuel  Nelson,  one  of  the  associate  Judges  who  heard  the  appeal, 
addressed  to  the  distinguished  American  Jurist,  Mr.  W.  Beach  Law- 
rence, the  learned  Editor  of  '  Wheaton's  Elements  of  International 
Law,'  who  disapproved  of  the  judgment,  '  that  the  Supreme  Court 
was  not  familiar  with  the  Law  of  Blockade  at  the  time  when  the 
appeal  in  the  case  of  the  Springbok  came  before  it,'  and  that  the 
minds  of  several  of  the  Judges  were  warped  by  patriotic  sentiments 
and  by  resentment  against  England.  In  fact,  public  feeling  was  at 
that  tmie  strongly  excited  in  ttie  United  States  by  the  depredations 
of  the  Confederate  privateers,  and  the  Judges,  as  individual  citizens, 
were  no  exception  to  that  feeling.  Such  a  confession  does  honour 
to  the  Associate  Judge,  and  relieves  the  Supreme  Court  of  any  possi- 
ble suspicion  that  might  otherwise  have  attached  to  it,  that  it  con- 
ceived it  to  be  its  duty,  as  a  Court  of  Prize,  to  support  the  action 
of  the  Navy  of  the  United  States,  even  if  it  should  be  guilty  of  ex- 
cessive vigilance  and  overzealous  exercise  of  belligerent  right  in 
carrying  out  its  Instructions  under  the  emergencies  of  a  Civil  War. 
On  the  other  hand,  the  Executive  Government  of  the  United  States 


380  LAWS  OF  MARITIME   WABFAEE. 

has  always  avowed  a  readiness  on  its  part  to  redress  any  grievance 
resulting  to  neutral  commerce  from  the  decision  of  its  Prize  Courts, 
if  the  circumstances  appear  to  call  for  it.  The  case  of  the  Adela 
may  be  cited,  in  which  the  Hon.  W.  Seward,  the  United  States  Secre- 
tary of  State,  thus  expressed  himself  in  a  note  addressed  to  the  Hon. 
W.  Stuart,  the  British  Charge  d' Affaires  at  Washington,  on  27th 
September,  1863 : — '  If  the  principles  of  Maritime  Law  shall  finally 
be  decided  against  the  claimants,  due  reparation  therefor  shall  be 
made.  The  U^overnment  has  no  disposition  to  claim  any  unlawful 
belligerent  rights,  and  will  cheerfully  ^ant  to  neutrals,  who  may 
be  injured  bv  the  operations  of  the  United  States  forces,  the  same 
redress  which  it  would  expect,  if  the  position  of  the  parties  were 
reversed.'  These  are  noble  words,  worthy  of  the  Representative 
of  a  Great  Nation,  which  can  afford  to  be  both  generous  and  just. 

"  It  is  not  an  unimportant  fact  to  which  the  Goveifnment  of  the 
United  States  may  justly  attach  some  weight,  that  the  members  of  a 
Commission  of  the  Institute  of  International  Law,  appointed  to  con- 
sider the  subject  of  Maritime  Prize,  have  concurred  in  a  Consultation 
on  the  subject  of  the  condemnation  of  the  cargo  of  the  Springbok^  in 
which,  having  expressed  their  opinion  that  the  application  of  the 
theory  of  Continuous  Voyages  to  the  cargo  of  that  vessel  was  a  retro- 
grade step  calculated  to  aggravate  the  shackles  (entraves)  imposed 
upon  neutral  commerce  in  time  of  war,  they  observe  that  its  effect  as 
regards  the  law  of  blockttde  will  be  to  convert  every  neutral  port,  to 
which  a  neutral  cargo  may  have  been  despatched,  into  a  port  hlock- 
aded  hy  interpretation,  as  soon  as  there  may  be  motives  to  suspect 
that  the  cargo  having  been  discharged  at  that  port  may  be  reladen 
in  another  vessel  and  forwarded  to  a  port  actually  blockaded.  It 
were  much  to  be  desired,  is  the  concluding  paragraph  of  the  Con- 
sultation, that  the  Government  of  the  United  States  of  America, 
which  has  been  the  zealous  promoter  of  several  ameliorations  in 
the  rules  of  maritime  warfare  in  the  interest  of  neutrals,  should 
take  an  early  opportunity,  in  such  form  as  it  shall  deem  most  suit- 
able, to  declare  that  it  does  not  intend  to  accept  and  consecrate  the 
theory,  formulated  as  above,  as  an  element  of  its  maritime  juris- 
prudence in  matters  of  prize,  nor  as  a  rule  of  international  law 
binding  in  future  on  its  Prize  Courts. 

"  Since  I  took  up  my  pen  to  review  the  progress  made  during  the 
last  thirty  years  in  rendering  war  less  onerous  to  neutrals,  a  debate 
has  taken  place  in  the  Upper  Chambers  of  the  States  General  of 
the  Netherlands  on  the  subject  of  the  condemnation  of  the  cargo  of 
the  Springbok  with  a  view  to  prevent  the  doctrine,  upon  which  the 
Supreme  Court  of  the  United  States  justified  its  decision,  from  being 
generally  accepted  in  European  Prize  Courts.  Count  van  Lynden 
van  Sandenburg,  Minister  of  State,  in  the  Sitting  of  the  Upper 
Chamber  of  the  States  General  on  Friday,  25th  January,  1884,  in  the 
course  of  his  speech,  in  which  he  set  forth  the  history  of  the  capture 
and  release  of  the  vessel  and  the  condemnation  of  Jier  cargo,  stated 
that  he  knew  that  the  attention  of  several  Powers  is  now  directed  to 
the  question,  which  has  at  length  assumed  an  international  character, 
seeing  that  it  vitally  affects  neutral  rights.  '  It  matters  not,'  he  said, 
*  who  the  owners  of  her  cargo  may  be,  to  what  nationality  they  may 
belong,  whether  they  are  English,  French,  Dutch,  or  even  American. 


LAWS  OF   MABITIME   WAKFABE.  381 

A  great  principle  is  at  stake,  and  the  only  satisfactory  and  conclusive 
proof  that  the  United  States  Government  can  give,  that  it  at  length 
abandons  and  renounces  a  doctrine  destructive  of  neutral  trade,  and 
a  judgment  pronounced  in  error,  will  be  the  awarding  full  compensa- 
tion to  the  despoiled  owners  of  the  carffo,  the  long-suffering  victims 
of  a  flagrant  mis-carriage  of  justice.  Now  is  it  not,'  he  continued, 
'  the  clear  course,  is  It  not  the  duty  of  the  Netherlands  Government, 
of  the  government  of  the  country,  which  gave  birth  to  Hugo  Grotius, 
to  approach  the  United  States  of  North  America  in  conjunction 
with  other  maritime  Powers,  for  the  purpose  of  prevailing  on  their 
Government  to  retrace  its  steps.  In  my  opinion  it  is  clearly  our 
duty.' 

"Herr  Van  der  Does  de  Willebois,  the  Netherlands  Minister  of 
Foreign  Affairs,  in  his  reply,  stated  that  the  Netherlands  Minister 
at  Washington  had  already  been  instructed  to  take  every  oppor- 
tunity to  press  earnestly  the  subject  on  the  American  Government. 

"In  conclusion,  I  may  add  that  the  countrymen  of  Benjamin 
Franklin  may  fitly  lend  an  ear  to  the  countrymen  of  Grotius. 
Europe  has  listened  to  the  counsels  of  Benjamin  Franklin,  who  in 
his  letter  of  lith  March,  1783,  quoted  in  the  instructions  sent  by  Mr. 
Adams,  Secretary  of  State  in  1823,  to  Mr.  Kush,  the  Minister  of  the 
United  States  in  London,  was  the  firet  to  set  in  motion  the  idea  '  that 
it  was  high  time,  for  the  sake  of  humanity,  to  put  a  stop  to  the  enor- 
mity of  private  war  upon  the  sea.'  Thq  Dutch,  on  the  other  hand, 
were  the  first  nation  in  Europe  to  regulate  the  practice  of  blockade, 
and  with  that  object  in  view  thev  issued  an  ordinance  on  26th  June, 
1630,  upon  the  advice  of  their  Ciourts  of  Admiralty,  requiring  three 
things  to  be  proved  before  a  neutral  vessel  should  be  confiscated  with 
its  cargo  by  sentence  of  the  said  Courts — ^namely  (1) ,  the  existence  of 
a  blockade  de  facto;  (2),  the  notoriety  of  such  a  blockade;  (3),  a 
clear  intention  to  violate  the  blockade. 

"  The  Dutch  nation  has  thus  an  hereditary  title  as  it  were  to  raise 
its  voice  against  the  theory  of  Continuous  Voyages  being  ingrafted 
on  the  law  of  blockade,  seeing  that  it  would  result  in  a  general  license 
to  Prize  Courts  to  hold  any  neutral  port  to  be  a  "port  hlockaded  hy 
interpretation.  It  may  be  presumed  that  the  Judges  of  the  Supreme 
Court  of  the  United  States  did  not  foresee  the  wide  scope  of  inter- 
ference with  neutral  commerce,  which  the  doctrine  of  blockade  by 
interpretation  would  authorize,  and  that  thev  overlooked  the  fact 
that  no  evidence  can  in  the  nature  of  things  be  forthcoming  in  the 
ship's-papers  or  in  the  cargo-papers  to  refute  a  suggestion  of  a  pos- 
sible reshipment  of  the  cargo  on  board  of  another  vessel  destined  to 
a  blockaded  port,  after  it  has  been  delivered  at  the  port  of  the  ship's 
actual  destination.  Besides  it  is  an  axiom  of  Maritime  Prize  Law, 
that  with  regard  to  the  cargo  on  board  of  a  general  ship  the  Manifest 
and  the  Bills  of  Lading  are  the  best  evidence  of  both  the  ownership 
and  the  destination  of  the  cargo.'' 

In  the  Peterhoff  (1866)  (SWall.  28,  54),  the  court  had  before  it  the 
question  of  whetner  a  vessel  en  route  to  a  neutral  port,  with  a  cargo 
that  had  an  ulterior  enemy  destination,  was  liable  for  breach  of  a 
blockade. 
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The  court  said :  "  It  is  an  undoubted  general  principle,  recognized 
by  this  court  in  the  ease  of  The  Bermuda^  and  in  several  other  cases, 
that  an  ulterior  destination  to  a  blockaded  port  will  infect  the  pri- 
mary voyage  to  a  neutral  port  with  liability  for  intended  violation  of 
blockade. 

"  The  question  now  is  whether  the  same  consequence  will  attend  an 
ulterior  destination  to  a  belligerent  country  by  inland  conveyance. 
And  upon  this  question  the  authorities  seem  quite  clear. 

"  During  the  blockade  of  Holland  in  1799,  goods  belonging  to 
Prussian  subjects  were  shipped  from  Edam,  near  Amsterdam,  by  in- 
land navigation  to  Emden,  in  Hanover,  for  trans-shipment  to  Lon- 
don. Prussia  and  Hanover  were  neutral.  The  goods  were  captured 
on  the  voyage  from  Emden,  and  the  cause  came  before  the  British 
Court  of  Admiralty  in  1801.  It  was  held  that  the  blockade  did  not 
affect  the  trade  of  Holland  carried  on  with  neutrals  by  means  of  in- 
land navigation.  '  It  was,'  said  Sir  William  Scott,  *  a  mere  maritime 
blockade  effected  by  force  operating  only  at  sea.'  He  admitted  that 
such  trade  would  defeat,  partially  at  lea^,  the  object  of  the  blockade, 
namely,  to  cripple  the  trade  of  Holland,  but  observed, '  If  that  is  the 
consequence,  all  that  can  be  said  is  that  it  is  an  imavoidable  conse- 
quence. It  must  be  imputed  to  the  nature  of  the  thing  which  will 
not  admit  a  remedy  of  this  species.  The  court  cannot  on  that  ground 
take  upon  itself  to  say  that  a  legal  blockade  exists  where  no  actual 
blockade  can  be  applied  *  *  *  It  must  be  presumed  that  this 
was  foreseen  by  the  blockading  state,  which,  nevertheless,  thought 
proper  to  impose  it  to  the  extent  to  which  it  was  practicable.^ 

"The  same  principle  governed  the  decision  in  the  case  of  The 
Ocean^  made  also  in  1801.  At  the  time  of  her  voyage  Amsterdam  was 
blockaded,  but  the  blockade  had  not  been  eictended  to  the  other  ports 
of  Holland.  Her  cargo  consisted  partly  or  wholly  of  goods  ordered 
by  American  merchants  from  Amsterdam,  and  sent  thence  by  inland 
conveyance  to  Eotterdam,  and  there  shipped  to  America.  It  was 
held  that  the  conveyance  from  Amsterdam  to  Eotterdam,  being  in- 
land, was  not  affected  by  the  blockade,  and  the  goods,  which  had 
been  captured,  were  restored. 

"  These  were  cases  of  trade  from  a  blockaded  to  a  neutral  countrv. 
by  means  of  inland  navigation,  to  a  neutral  port  or  a  port  not  block- 
aded. The  same  principle  was  applied  to  trade  from  a  neutral  to  a 
blockaded  country  by  inland  conveyance  from  the  neutral  port  of 
primary  destination  to  the  blockaded  port  of  ulterior  destination  in 
the  case  of  the  Jonge  Pieter^  adjudged  in  1801.  Goods  belon^ng  to 
neutrals  going  from  London  to  Emden,  with  ulterior  destination  by 
land  or  an  interior  canal  navigation  to  Amsterdam,  were  held  not 
liable  to  seizure  for  violation  of  the  blockade  of  that  port.  The 
particular  goods  in  that  instance  were  condemned  upon  evidence  that 
they  did  not  in  fact  belong  to  neutrals,  but  to  British  merchants, 
engaged  in  unlawful  trade  with  the  enemy;  but  the  principle  just 
stated  was  explicitly  affirmed. 

"  These  cases  fully  recognize  the  lawfulness  of  neutral  trade  to  or 
from  a  blockaded  country  by  inland  navigation  or  transportation. 
They  assert  principles  without  disregard  of  which  it  is  impossible 
to  hold  that  inland  trade  from  Matamoras,  in  Mexico,  to  Brownsville 
or  Galveston,  in  Texas,  or  from  Brownsville  or  Galveston  to  Mata- 
moras, was  affected  by  the  blockade  of  the  Texan  coast. 
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"And  the  general  doctrines  of  international  law  lead  irresistbly 
to  the  same  conclusion.  We  know  of  but  two  exceptions  to  the 
rule  of  free  trade  by  neutrals  with  belligerents :  the  first  is  that  there 
must  be  no  violation  of  blockade  or  siege ;  and  the  second,  that  there 
must  be  no  conveyance  of  contraband  to  either  belligerent.  And 
the  question  we  are  now  considering  is,  'Was  the  cargo  of  the 
Peterhoff  within  the  first  of  these  exceptions?'  We  have  seen  that 
Matamoras  was  not  and  could  not  be  blockaded ;  and  it  is  manifest 
that  there  was  not  and  could  not  be  any  blockade  of  the  Texan  bank 
of  the  Eio  Grande  as  against  the  trade  of  Matamoras.  No  blockad- 
ing vessel  was  in  the  river;  nor  could  any  such  vessel  ascend  the 
river,  unless  supported  by  a  competent  military  force  on  land. 

"  The  doctrine  of  The  Berrrivda  case,  supposed  by  counsel  to  have 
an  important  application  to  that  before  us,  has,  in  reality,  no  appli- 
cation at  all.  There  is  an  obvious  and  broad  line  of  distinction 
between  the  cases.  The  Bermuda  and  her  cargo  were  condemned 
because  engaged  in  a  voyage  ostensibly  for  a  neutral  but  in  reality 
either  directly  or  by  substitution  of  another  vessel,  for  a  blockaded 
port.  The  Peterhoff  was  destined  for  a  neutral  port  with  no  ulte- 
rior destination  for  the  ship,  or  none  by  sea  for  the  cargo  to  any 
blockaded  place.  In  the  case  of  the  Bermuda,,  the  cargo  destined 
primarily  for  Nassau  could  not  reach  its  ulterior  destination  with- 
out violating  the  blockade  of  the  rebel  ports;  in  the  case  before  us 
the  cargo,  destined  primarily  for  Matamoras,  could  reach  an  ultcr 
rior  destination  in  Texas  without  violating  any  blockade  at  all. 

"  We  must  say,  therefore,  that  trade,  between  London  and  Mata- 
morilS;  even  witn  intent  to  supply,  from  Matamoras,  goods  to  Texas, 
violated  no  blockade,  and  cannot  be  declared  imlawful. 

"  Trade  with  a  neutral  port  in  immediate  proximity  to  the  terri- 
tory of  one  belligerent,  is  certainly  very  inconvenient  to  the  other. 
Such  trade,  with  unrestricted  inland  commerce  between  such  a  port 
and  the  enemy's  territory,  impairs  undoubtedly  and  very  seriously 
impairs  the  value  of  a  blockaae  of  the  enemy's  coast.  But  in  cases 
such  as  that  now-  in  judgment,  we  administer  the  public  law  of 
nations,  and  are  fiot  at  liberty  to  inquire  what  is  for  the  particular 
advantage  or  disadvantage  of  our  own  or  another  country.  We 
must  follow  the  lights  of  reason  and  the  lessons  of  tte  masters  of 
international  jurisprudence. 

"The  remedy  for  inconveniences  of  the  sort  just  mentioned  is 
with  the  political  department  of  the  government.  In  the  particular 
instance  before  us,  the  Texan  bank  of  the  Kio  Grande  might  have 
been  occupied  by  the  national  forces ;  or  with  the  consent  of  Mexico, 
military  possession  might  have  been  taken  of  Matamoras  and  the 
Mexican' bank  below.  In  either  course  Texan  trade  might  have  been 
entirely  cut  off.  Sufficient  reasons,  doubtless,  prevailed  against  the 
adoption  of  either.  The  inconvenience  of  either,  at  the  time,  was 
doubtlei^  supposed  to  outweigh  any  advantage  that  might  be  ex- 
pected from  the  interruption  of  the  trade. 

"  What  has  been  said  sufficiently  indicates  our  judgment  that  the 
ship  and  cargo  are  free  from  liability  for  violation  of  blockade." 

In  the  case  of  The  Pea/rl  (1866)  (5  Wall.  574),  a  neutral  vessel  was 
captured  while  on  her  way  from  one  neutral  port  to  another.  The 
evidence  showed  that  her  port  of  destination  was  notoriously  used  as 


384  LAWS   OP   MARITIME   WARFARE. 

a  base  for  blockade  runners,  and  that  the  parties  to  whom  the  vessel 
and  cargo  were  consigned  were  well  known  to  be  engaged  in  blockade 
running. 

The  Supreme  Court  condemned  both  vessel  and  cargo,  saying: 
"  We  perceive  no  reasonable  ground  for  believing  that  the  Pearl  was 
not  at  the  time  of  capture  destined  to  employment  in  breaking  the 
blockade.  We  are  not  satisfied  that  her  voyage  was  to  terminate  at 
Nassau ;  but  are  satisfied,  on  the  contrary,  that  she  was  destined, 
either  immediately  after  touching  at  that  port,  or  as  soon  as  prac- 
ticable after  needed  repairs,  for  one  of  the  ports  of  the  blockaded 
coast." 

In  the  case  of  the  Olinde  Rodriguea  (1898)  (174  U.  S.  510,  Scott, 
835),  it  was  said  that  "  the  evidence  of  the  ship's  officers  being  explicit 
that  the  vessel  was  on  her  way  to  St.  Thomas,"  a  neutral  port,  "  and 
had  no  intention  of  running  into  San  Juan,"  a  blockaded  enemy 
port,  "  the  decree  in  her  favor  must  be  affirmed  on  the  merits,  unless 
the  record  elsewhere  furnishes  evidence  sufficient  to  overcome  the 
conclusion  "  that  she  did  not  intend  to  violate  the  blockade. 

In  the  case  of  the  Pedro  (1899)  (175  U.  S.  354),  the  Supreme  Court 
referred  in  the  following  language  to  the  prior  decisions  of  the  court 
on  the  liability  to  capture  of  a  vessel  where  her  ulterior  destination  is 
a  blockaded  port,  regardless  of  the  fact  that  her  immediate  destina- 
tion may  be  a  neutral  port : 

"In  The  Circassian^  2  Wall.  135,  it  was  ruled  that  the  intent  to 
violate  a  blockade,  found  as  a  fact,  was  not  disapprovied  by  evidence 
of  a  purpose  to  call  at  a  neutral  port,  not  reached  at  time  of  capture, 
with  oilterior  destination  to  the  olockaded  port.  In  The  Bermuda^ 
3  Wall.  514,  the  actual  destination  to  a  belligerent  port,  whether 
ulterior  or  direct,  was  held  to  determine  the  character  of  the  trans- 
action as  a  whole ;  .that  tran-shipment  could  not  change  the  effect 
of  the  pursuit  of  a  common  object  by  a  common  plan ;  and  that  if 
the  cargo  was  contraband  its  condemnation  was  justified,  whether 
the  voyage  was  to  ports  blockaded  or  to  ports  not  blockaded ;  and  so 
as  to  the  vessel  in  the  former  case.  And  in  The  Springbok^  5  Wall. 
1,  it  was  held  that  an  intention  to  tran-ship  cargo 'as  a  neutral  port 
did  not  save  it  when  destined  for  a  blockaded  port ;  that  as  to  cargo, 
both  in  law  knd  intent,  the  voyage  from  London  to  the  blockaded 
port  was  one  voyage,  and  that  the  liability  attached  from  the  time  of 
sailing  if  captured  during  any  part  of  that  voyage.  The  solution  of 
the  question  under  consideration  is  not  particularly  aided  by  these 
and  like  decisions  relating  to  blockade  running  and  the  transporta- 
tion of  contraband." 

The  JSisha/n  (1904)  (2  Russ- Jap.  P.  C.  174) ,  a  neutral  steamer  dur- 
ing the  Russo-Japanese  war  of  1904  cleared  at  Hong-Kong  for  New- 
chwang  with  a  cargo  of  "  provisions  appropriate  for  military  use." 
Her  voyage  carried  her  close  to  Port  Arthur,  which  was  under  block- 
ade by  the  Japanese  naval  forces.  There  was  considerable  evidence 
that  the  steamer  intended  to  run  the  blockade  if  conditions  were 
found  to  be  favorable.  She  was,  however,  unable  to  elude  the  block- 
ading fleet  and  accordingly  proceeded  to  the  port  of  destination 
shown  in  her  papers.  At  rfewchwang  she  attempted  to  clear  for 
Chefoo,  a  voyage  that  would  likewise  take  her  close  to  Port  Arthur, 
the  evidence  being  that  she  again  proposed  to  run  the  blockade  if 
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practicable.  Before  leaving  Newchwang  she  was  boarded  and  cap- 
tured by  a  Japanese  naval  vessel  and  sent  in  to  Sasebo  for  condemna- 
tion. 

The  Prize  Court  released  her,  holding  that  "  it  must  be  concluded 
that  the  ship  at  the  time  of  her  arrival  at  Newchwang  had  aban- 
doned her  first  project  of  running  the  blockade  *  *  *  even  if 
she  had  had  such  a  project^  she  did  riot  carry  it  out  and  actually 
made  the  voyage  mentioned  in  her  papers."  Nor  can  she,  on  account 
of  her  alleged  purpose  on  the  proposed  voyage  to  Chef oo,  "  be  held 
guilty  of  attempting  to  break  blockade  *  *  *^  for,  even  if  she  had 
any  such  intention,  she  did  not  begin  to  carry  it  out." 

The  Fupmg  (1904)  (2  Russ-Jap.  P.  C.,177)  was  a  neutral  steamer 
that,  during  the  Russo-Japanese  war  of  1904,  cleared  from  Taku  with 
Chefoo  as  her  ostensible  destination.  She  had  on  board  an  enemy 
army  officer,  a  quantity  of  paper  currency  destined  for  the  enemy, 
and  a  cargo  of  military  supplies.  She  was  captured  by  a  Japanese 
naval  vessel  while  off  her  regular  course  and  about  40  miles  from  the 
blockaded  port  of  Port  Arthur. 

The  court  condemned  her  as  good  prize,  saying  that  "  it  is  a  gen- 
eral rule  of  International  Law  that  if  while  a  blockade  is  effective 
a  vessel  be  found  in  the  neighborhood  of  the  blockaded  area  and 
clearly  proceeding  toward  it,  she  may  be  considered  as  having 
broken  the  blockade." 

The  Veteran  (1905)  (2  Russ-Jap.  P.  C.  190)  was  a  neutral  steamer 
that  left  Tsingtau  in  November,  1904,  ostensibly  for  Newchwang. 
She  had  on  board  a  miscellaneous  cargo  of  articles  urgently  needed  at 
Port  Arthur,  which  was  under  blockade  at  the  time  by  the  Japanese 
naval  forces.  Before  leaving  port  she  had  been  repainted  a  color 
that  would  make  it  difficult  to  discern  her  at  sea.  After  leaving, 
the  ship's  bell  was  removed,  and  the  following  night  the  ship's 
course  was  changed  toward  JPort  Arthur.  Early  in  the  morning, 
when  about  seventy  miles  off  Port  Arthur,  she  was  captured  by  a 
Japanese  naval  vessel,  taken  into  port  and  condemned. 

On  appeal  the  Higher  Prize  Court  of  Japan,  in  sustaining  this 
condemnation,  said : 

"The  first  argument  of  the  appellant  is  that  whereas  the  P.  C. 
found  that  the  mere  fact  that  the  vessel  suddenly  changed  her  course 
off  Wei-hai-wei  and  proceeded  north-east  was  proof  of  her  inten- 
tion to  run  the  blockade  and  make  for  Port  Arthur,  there  were  no 
grounds  for  this  conclusion."  However  the  repainting  of  the  vessel  a 
peculiar  color,  the  taking  down  of  the  ship's  bell,  the  attempt  of 
the  vessel  to  elude  the  Japanese  naval  vessel,  and  her  manifest  change 
in  course  are  facts  alone  "  more  than  enough  to  support  the  conclu- 
sion that  the  vessel,  even  before  her  change  of  course,  was  secretly 
proceeding  towards  Port  Arthur,  otherwise,  if  she  had  no  idea  of 
running  the  blockade,  there  would  have  been  no  need  for  flight,  and 
certainly  none  for  a  change  which  might  almost  be  called  a  reversal  of 
her  course.    *    *    ♦ 

"The  second  argument  of  the  appellant  was  that,  as  the  place 
of  capture  was  about  70  nautical  miles  from  the  line  of  blockade, 
it  was  impossible  to  conclude  that  the  ship  intended  to  pass  the  line 
of  blockade  and  enter  the  port,  and  that  the  capture  was  an  abuse 
of  preventive  rights,  as  Article  29  (1)  of  the  Regulations  relating 
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to  Capture  at  Sea  does  not  apply.  It  was  also  argued  that,  even 
assuming  the  blockaded  port  to  have  been  the  objective,  where  the 
distance  of  the  place  of  capture  from  the.  port  was  as  great  as  in 
this  case,  there  was  ample  opportunity  for  a  change  or  suspension 
of  the  intention,  and  according  to  the  true  principle  of  International 
Law,  the  intention  should  be  left  out  of  the  consideration.  But  at 
the  time  the  blockading  vessels  were  stationed  about  10  nautical 
miles  from  the  coast,  and  cruising  still  further  out  in  the  fulfillment 
of  their  duties,  as  is  evident  from  the  fact  that  this  vessel  was  dis- 
covered by  the  squadron  which  was  maintaining  the  blockade  by 
cruising  some  30  nautical  miles  south  of  Round  Island  (Yuan-tao), 
which  is  itself  22  nautical  miles  from  the  coast.  Thus  the  place  of 
capture  may  be  regarded  as  in  the  neighborhood  of  the  blockaded 
area,  and  the  '  Veteran '  was  therefore  clearly  engaged  in  breaking 
the  blockade,  so  that  the  second  point  of  the  appeal  is  also  ground- 
less. 

"  Moreover,  since  International  Law  recognizes  that  a  ship  that  i? 
making  an  attempt  to  break  the  blockade  may  be  captured,  the  third 
point  of  the  appeal  is  also  groundless." 

In  the  case  or  the  King  jirthur^  a  vessel  condemned  for:  violation 
of  the  blockade  of  Port  Arthur,  although  her  papers  showed  that  she 
was  on  a  voyage  to  a  neutral  port  and  was  not  to  enter  the  blockaded 
port,  the  Higher  Prize  Court  of  Japan,  (1905)  (2  Euss-Jap.  P.  C* 
217),  said: 

"The  period  during  which  navigation  is  habitually  stopped  at 
Newchwang  commences  between  November  27th  and  December  6th,. 
and  this  vessel  left  Bombay  on  November  8th.  Her  ^eatest  speed 
according  to  the  records  is  about  7^  knots,  and  even  it  she  had  pro- 
ceeded direct,  without  calling  at  any  port  and  without  any  break- 
down in  her  engines,  about  29  days  would  be  required  for  the  voyage 
by  the  shortest  route  between  Bombay  and  Newchwang,  5,250  nauti- 
cal miles,  and  the  vessel's  arrival  at  Newchwang  would  necessarily 
have  been  subsequent  to  the  stoppage  of  navigation.  It  is  absolutely 
incredible  that  under  such  circumstances  it  was  intended  to  import 
into  Newchwang  a  large  quantity  of  flour  which  had  not  been  ordered, 
and,  moreover,  from  the  fact  that  the  vessel  reached  a  spot  5  or  ^ 
nautical  miles  off  Lao-tieh-shan,  which  was  not  on  the  ordinary  route 
to  Newchwang,  it  may  be  inferred  that  the  vessel's  destination  was 
not  Newchwang.  The  appellant's  statement  in  the  written  reasons 
for  appeal  that  the  vessel's  departure  in  a  greater  or  less  degree  from 
the  ordinary  route  was  the  result  of  damage  to  the  engines,  which 
diminished  her  steaming  power,  and  his  statement,  when  examined 
as  master,  that  it  was  caused  by  the  drift  of  currents,  the  helmsman's 
lack  of  skill,  and  an  error  in  the  compass,  are  contradictory,  and 
amount  to  no  more  than  excuses  quite  unworthy  of  reliance." 


TE6SEL  LIABLE  TO  CIPTUBE  FOB  BBEACH  OF  BLOCKADE  REMAINS  SO  LIABLE  SO  LONG 
AS  PUBSUED  BT  BLOCKADEB,  UNLESS  IN  MEANTIME  BLOCKADE  IS  BAISED. 

A  vessel  which  has  broken  blockade  outwards,  or  which  has 
attempted  to  break  blockade  inwards,  is  liable  to  capture 
so  long  as  she  is  pursued  by  a  ship  of  the  blockading  force. 
If  the  pursuit  is  abandoned,  or  if  the  blockade  is  raised,  her 
capture  can  no  longer  be  effected. — Article  20^  Declaration  of 
London^  1909. 

"A  vessel  has  left  the  blockaded  port  or  has  tried  to  enter  it.  Shall 
she  remain  indefinitely  liable  to  capture?  To  reply  by  an  absolute 
affirmative  would  be  to  go  too  far.  This  vessel  must  remain  liable  to 
capture  so  long  as  she  is  pursued  by  a  ship  of  the  blockading  force ; 
it  would  not  be  enough  for  her  to  be  encountered  by  a  cruiser  of  the 
blockading  enemy  which  did  not  belong  to  the  blockading  squadron. 
The  question  whether  or  not  the  pursuit  is  abandoned  is  one  of  fact ; 
it  is  not  enough  that  the  vessel  should  take  refuge  in  a  neutral  port. 
The  ship  which  is  pursuing  her  can  wait  till  she  leaves  it,  so  that  the 
pursuit  is  necessarily  suspended,  but  jiot  abandoned.  Capture  is  no 
longer  possible  when  the  blockade  has  been  raised." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"As  regards  article  25  [Art.  20  of  the  final  draft],  the  delegation, 
while  believing  that  the  article  could  advantageously  be  combined 
with  article  24  [Art.  17  of  the  final  draft]  so  as  to  •deal  with  the  ques- 
tion of  blockade  as  a  whole,  accepts  the  article  under  the  reservation 
that  pursuit  is  considered  as  continuous  and  not  abandoned,  in  the 
meaning  of  the  article,  even  though  it  should  be  abandoned  by  one 
line  of  the  blockading  force  to  be  resumed  after  a  while  by  a  ship  of 
the  second  line  imtil  the  limit  of  the  radius  of  action  shall  have  been 
reached.  Under  certain  conditions  there  may  even  be  several  lines, 
each  one  with  its  respective  pursuit  zones." 

Statement  of  the  delegation  of  the  United  States  to  the  London  Naval 
Conference  regarding  the  pursuit  of  ships  in  cases  of  blockade  running. 

Contra. 

" '  To  justify  a  capture  for  the  violation  of  a  blockade,'  says  Duer. 
[On  Insurance,  vol.  1,  pp.  688,  689]  '  or  the  attempt  to  violate  it,  the 
oifense  must  continue  to  exist  at  the  time  of  seizure.  In  technical 
language,  the  ship  must  be  then  in  delicto.  In  cases  where  the  ship 
has  violated  the  blockade  by  egress,  the  delictum  continues  during 
her  whole  voyage,  till  she  has  reached  her  final  port  of  destination. 
Until  then,  as  the  oifense  consists,  not  in  the  mere  attempt,  but  in 
an  actual  breach,  no  change  of  circumstances,  or  subsequent  repent- 
ance, can  efface  the  guilt.  It  is  not  cancelled  by  a  mere  interruption 
of  the  voyage,  such  as  the  stopping  of  the  ship  at  an  intermediate 
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port,  either  from  necessity  or  design;  when  she  resumes  her  voyage, 
she  becomes  again  subject  to  the  penalty  of  the  law.  But  when  a 
ship  sails  for  a  blockaded  port,  with  a  knowledge  of  the  blockade, 
and  the  intention  to  violate  it,  the  offense  is  so  far  complete  as  to 
justify  her  immediate  capture ;  yet,  as  it  exists  only  in  an  attempt,  the 
delictimi  does  not  necessarily  continue  during  the  whole  of  her  sub- 
sequent voyage.  If,  previous  to  her  capture,  the  blockade  had  ceased 
to  exist,  or  the  master,  from  the  information  of  a  ship  of  war  of  the 
blockading  state,  had  just  grounds  for  believing  that  such  was  the 
fact,  or  had  altered  his  destination,  with  the  intention  of  not  proceed- 
ing at  all  to  the  blockaded  port,  the  offense  no  longer  exists,  and  that 
which  had  existed  is  no  longer  punishable.  To  constitute  the  offense, 
three  circumstances  must  be  found  to  coexist.  The  fact  of  a  blockade, 
the  party's  knowledge  of  its  existence,  and  his  intention  to  violate  it, 
and  in  each  of  the  above  cases,  an  indispensable  circumstance  is  want- 
ing. The  delictuTn^  therefor^,  at  the  time  of  capture,  had  wholly 
ceased,  and  both  ship  and  cargo  will  be  restored.' " 
Halleck,  p.  565. 

"  Blockade  is  only  a  competition  of  diligence  and  force  over  waters 
either  free  to  all,  or  within  national  jurisdiction,  as  it  may  be ;  and, 
if  the  blockade-runner  gets  in  or  escapes,  he  cannot  be  afterwards 
treated  as  having  violated  a  jurisdictional  right." 
Wheaton,  Dana's  Note  233,  p.  675. 

The  3d  article  of  the  edict  of  the  States-General  of  Holland  of 
1630,  relating  to  the  blockade  of  the  ports  of  Flanders  provided  for 
the  confiscation  of  vessels  and  cargo  coming  out  of  ports  of  Flanders, 
"  although  they  should  be  captured  at  a  distance  from  them,  unless 
they  had,  after  leaving  the  enemy's  port,  performed  their  voyage  to 
a  port  of  their  own  country,  or  to  some  other  neutral  or  free  port,  in 
which  case  they  "should  be  exempt  from  condemnation ;  but  if,  in 
coming  out  of  the  said  ports  of  Flanders,  they  should  be  pursued  by 
the  Dutch  ships  of  war,  and  chased  into  another  port,  such  as  their 
own,  or  that  of  their  destination,  and  found  on  the  high  seas  coming 
out  of  such  port^  in  that  case  they  might  be  captured  and  condemned. 
Bynkershoek  considers  this  provision  as  distinguishing  the  case  of  a 
vessel  having  broken  the  blockade,  and  afterwards  terminated  her 
voyage  by  proceeding  voluntarily  to  her  destined  port,  and  that  of 
a  vessel  chased  and  compelled  to  take  refuge ;  which  latter  might  still 
be  captured  after  leaving  the  port  in  which  she  had  taken  refuge. 
And  in  conformity  with  these  principles  is  the  more  modern  law  and 
practice." 

Wheaton,  p.  684. 

"  The  penalty  for  a  breach  of  blockade  is  remitted,  by  the  raising 
of  the  blockade,  between  the  time  of  sailing  from  the  port  and  the 
capture.  When  the  blockade  is  raised  a  veil  is  thrown  over  every- 
thing that  has  been  done  and  the  vessel  is  no  longer  taken  in  delicto. 
The  delictum  completed  at  one  period  is,  by  subsequent  events,  en- 
tirely done  away.    The  Lisette  (1806),  6  Rob.  387." 

Whea ton's  Note  to  Olivera  v.  Union  Insurance  Company,  3  Wheat.,  199. 
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Contra. 

"  The  penalty  for  a  breach  of  blockade  is  held  to  continue  upon  a 
vessel  until  the  end  of  her  return  voyage,  and  to  have  ceased,  if  she 
were  captured  after  the  actual  discontinuance  of  the  blockade.  The 
reasons  for  the  former  rule  may  be  that  the  voyage  out  and  back  is 
fairly  looked  on  as  OTie  transactkm^  the  return  freight  being  the 
motive  in  part  for  the  act,  and  that  time  ou^t  to  be  allowed  to  the 
blockading  vessels  to  pursue  and  capture  the  offender.  The  reason 
for  the  latter  is,  that  the  occasion  for  inflicting  the  penalty  ceased 
with  the  blockade." 
Woolsey,  p.  351. 

Contra. 

"A  vessel  which  has  succeeded  in  effecting  a  breach  of  blockade  is 
not  exonerated  by  her  success  from  the  consequences  of  her  illegal 
act.  If  a  ship  that  has  broken  a  blockade  is  taken  in  any  part  of  the 
same  voyage,  she  is  taken  in  delicto;  the  offence  is  not  terminated 
until  she  reaches  the  end  of  the  voyage,  and  the  voyage  is  understood 
to  include  her  return ;  on  this  point,  the  breach  having  been  in  fact 
committed,  the  French  doctrine  can  be,  and  perhaps  is,  in  unison 
with  that  of  England.  If  the  blockade  is  raised  during  the  voyage, 
the  liability  to  capture  comes  to  an  end,  the  existence  of  the  offence 
being  dependent  on  the  continuance  of  the  state  of  things  which  gave 
rise  to  it." 

Hall,  p.  736. 
Difference  Between  Continental  and  Ansrlo-Amcrican  Practice. 

^'  It  is  universally  recognised  that  a  vessel  may  be  captured  for  a 
breach  of  blockade  in  delicto  only,  that  means,  during  the  time  of  an 
attempt  to  break  it,  or  of  the  breach  itself.  But  here  again  practice 
as  well  as  theory  hitherto  have  differed  much,  since  there  has  been 
no  unanimity  with  regard  to  the  extent  of  time  during  which  an 
attempt  of  breach  and  the  breach  itself  could  be  said  to  be  actually 
continuing. 

"  *  ♦  ♦  it  has  been  a  moot  point  from  what  moment  a  breach 
of  blockade  could  be  said  to  have  been  attempted,  and  that  according 
to  the  practice  of  Great  Britain  and  the  United  States  an  attempt 
was  to  be  found  in  the  fact  that  a  vessel  destined  for  a  blockaded  port 
was  starting  on  her  voyage.  It  is  obvious  that  the  controversy  bore 
upon  the  question  from  what  point  of  time  a  blockade-running  vessel 
must  be  considered  in  delicto, 

"  But  it  has  been  likewise  a  moot  point  as  to  when  the  period  of 
time  during  which  a  blockade-running  vessel. might  be  said  to  be 
in  delicto  came  to  an  end.  According  to  Continental  theory  and 
practice,  such  vessel  was  considered  to  be  m  delicto  only  so  long  as 
she  was  actually  on  the  line  of  blockade,  or,  having  fled  from  there, 
so  long  as  she  was  pursued  by  one  of  the  blockading  cruisers.  On 
the  other  hand,  according  to  the  practice  of  Great  Britain  and  the 
United  States,  a  blockade-running  vessel  was  held  to  be  in  delicto 
so  long  as  she  had  not  completed  her  voyage  from  the  hlockaded  port 
to  the  port  of  her  destination  and  hack  to  the  port  from  which  she 
started  originally^  the  voyage  out  and  home  being  considered  one 
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voyage.  But  a  vessel  was  held  to  be  in  delicto  so  long  only  as  the 
blockade  continued,  capture  being  no  longer  admissible  in  case  the 
blockade  had  been  raised  or  had  otherwise  come  to  an  end. 

"  The  Declaration  of  London,  when  ratified,  will  settle  the  con- 
troversy, for,  according  to  article  20,  a  vessel  is  in  delicto  so  long 
only  as  she  is  pursued  by  a  man-of-war  of  the  blockading  force,  and 
she  may  no  longer  be  captured  if  the  pursuit  is  abandoned  or  if 
the  blockade  is  raised.  Stress  must  be  laid  on  two  points.  Firstly, 
the  pursuit  must  be  carried  out  bv  a  man-of-war  belonging  to  the 
blockading  force,  and  not  by  any  other  cruiser.  Secondly,  a  blockade- 
breaking  vessel  is  liable  to  capture  so  long  as  the  pursuit  lasts, 
whether  or  no  she  is  still  within  the  area  of  operations;  even  if  for 
a  while  she  has  takeiv  refuge  in  a  neutral  port,  she  may,  on  coming 
out,  be  captured,  provided  the  captor  is  one  of  the  men-of-war  of 
the  blockading  force  which  pursued  her  and  waited  for  her  outside 
the  port  of  refuge." 

Oppenheim,  vol.  2,  475,  476. 

Difference  Between  Continental  and  Anglo-American  Practice. 

"  The  time  during  which  a  vessel  which  has  broken  a  blockade  bv 
egress,  whether  she  was  in  the  port  at  the  commencement  of  the 
blockade  or  had  entered  that  port  by  a  successful  breach  of  it,  may 
be  captured  with  condemnation  as  the  result,  is  subject  to  a  difference 
between  the  Anglo-American  and  the  continental  schools  analogous 
to  that  which  we  have  seed  to  exist  as  to  the  commencement  of  the 
liability  for  a  breach  by  ingress.  Those  who  hold  that  a  blockade 
can  only  be  maintained  by  a  stationary  squadron  restrict  to  that 
squadron  the  right  of  vindicating  a  breach  of  it.  A  ship  of  that 
squadron  may  pursue  the  blockade-runner  who  has  succeeded  in 
passing  its  line  to  any  distance  compatible  with  the  maintenance  of 
the  blockade  by  the  remainder  of  the  force,  but  when  he  has  once 
entered  a  neutral  port  the  affair  is  closed  and  he  is  free.  The  oppo- 
site school  allows  any  ship  of  war,  whether  she  has  or  not  been  a 
member  of  the  blockading  squadron,  to  capture  the  offender  at  any 
distance  from  the  blockaded  port  until  his  destined  voyage  is  ended, 
supposing  always  that  the  blockade  is  really  in  existence  at  the  time 
of  the  capture.  In  the  opinion  of  that  school  the  blockade-runner 
has  not  got  rid  of  his  culpability,  deposited  it  as  the  phrase  is,  by 
entering  a  neutral  port  not  that  or  his  destination  in  order  to  escape 
pursuit  or  under  stress  of  weather.  On  his  leaving  it  the  chase  can 
be  renewed  or  taken  up  by  some  other  ship." 
Westlake,  vol.  2,  p.  271. 

Contra. 

"Art.  137.  So  long  as  the  Blockade  continues,  the  Vessel  which  has 
committed  a  Breacli  remains  liable  until  she  has  completed  her 
voyage  from  the  Blockaded  Port  to  her  Port  of  Destination.^  What 
is  her  Port  of  Destination  is  a  matter  which  has  to  be  determined  by 
the  Commander  of  the  Cruiser  upon  a  consideration  of  all  the  cir- 
cumstances. Usually  the  Port  oi  Destination  is  that  named  in  the 
Charter-party  as  the  port  for  which  the  Vessel  is  bound,  even  though 

^  ''Weelvaart  van  Pillau,  2  C.  Rob.  128.     General  Hamilton,  6  C.  Rob.  61.     Randers  Bye, 
cited  in  Christiansberg,  6  C.  Rob.  382  n." 
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she  may  touch  at  any  intermediate  port  for  the  purpose  of  loading 
or  unloading,  or  under  stress  of  weather." 
Naval  Prize  Low,  Holland. 

"Akt.  140.  The  moment  the  Blockade  is  raised,  a  Vessel  ceases  to 
be  liable  to  capture  for  any  previously-committed  Breach  of  Block- 
ade ;  though,  if  already  captured,  she  is  not  to  be  released." 
Naval  Prize  Law,  Holland. 

"Art.  44.  The  liability  of  a  vessel  purposing  to  evade  a  blockade, 
to  capture  and  condemnation,  begins  with  her  departure  from  the 
home  part  and  lasts  until  her  return,  unless  in  tne  meantime  the 
blockade  of  the  port  is  raised." 
United  States  Naval  Code,  1900. 

"Art.  27.  Ships  coming  under  the  following  categories  shall  be 
held  to  have  committed  a  breach  of  blockade  outwards : — 

"  1.  A  ship  escaping  outwards  from  the  blockaded  area  or  trying 
to  do  so. 

"2.  A  ship  which  being  outside  the  blockaded  area  takes  on  board, 
or  tries  to  take  on  board,  cargo  from  a  ship  which  has  committed  a 
breach  of  blockade  outwards." 
Japanese  Regulations,  1904. 

''Art.  28.  In  cases  where  a  ship  comes  under  any  one  of  the  fol- 
lowing clauses  the  provisions  of  the  preceding  article  shall  not 
Apply  :— 

"  1.  When  a  ship  leaves  the  blockaded  area  outward  bound  with 
the  fecial  permission  of  the  Imperial  Government,  or  of  the  com- 
mander of  the  blockading  fleet  or  warship. 

"2.  When  a  ship  which  has  entered  port  during  the  blockade 
without  having  received  notice  of  its  establishment  leaves  port  with- 
out a  cargo. 

"3.  When  a  ship  which  was  within  the  blockaded  area  at  the 
time  of  the  establishment  of  the  blockade  leaves  port  without  a 
cargo. 

"4.  When  a  ship  which  had  taken  cargo  on  board  within  the 
blockaded  area  before  the  establishment  of  the  blockade  leaves  port." 
Japanese  Regulations,  1904. 

"Art.  29.  A  ship  which,  having  received  notice  of  the  blockade, 
comes  under  any  one  of  the  following  clauses  shall  be  held  to  have 
committed  a  breach  of  blockade  inwards : — 

"  1.  A  ship  which,  having  crossed  the  line  of  blockade,  enters  the 
blockaded  area,  or  tries  to  do  so. 

"2.  A  ship  which,  whatever  the  destination  given  in  her  papers 
may  be,  is  in  the  neighborhood  of  the  blockaded  area,  and  is  for 
good  reason  considered  to  be  directing  her  course  towards  the  in- 
terior of  that  area. 

"  3.  A  ship  which,  while  outside  the  blockaded  area,  transships  her 
cargo  to  another,  and  by  causing  that  other  to  cross  the  line  of 
blockade,  assists  in  carrying  the  said  cargo  inside  the  blockaded  area, 
or  tries  to  do  so. 

"  4.  A  ship  which  sails  with  the  blockaded  port  as  her  destination." 
Japanese  Regulations,  1904. 
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"Art.  30.  In  cases  where  a  ship  comes  under  any  one  of  the  fol- 
lowing clauses,  the  provisions  of  the  preceding  Article  shall  not 


«p^^^:; 


When  a  ship  has  received  the  special  permission  of  the  Im- 
perial Government,  or  of  the  commander  of  the  blockading  fleet  oi- 
warship. 

"  2.  When  the  master  of  a  ship,  hoping  to  have  the  good  luck  to 
find  the  blockade  raised,  and  with  the  mtention  of  cnanging  his 
destination  should  this  not  be  the  case,  makes  the  blockalded  port 
his  destination,  and  it  is  considered  that  there  is  a  reason  for  leniency 
on  account  of  the  fact  that  the  ship  has  sailed  from  an  exceedingly 
remote  locality.  • 

"  3.  When  it  is  clear  that  the  master  of  a  ship  has  already  aban- 
doned his  intention  of  making  the  blockaded  port  the  ship's 
destination. 

"4.  When,  on  account  of  bad  weather,  lack  of  provisions  or  other 
unavoidable  causes,  the  necessity  arises  for  a  ship  to  put  into  port, 
and  there  being  no  other  port  or  bay  at  which  she  can  call,  she  enters 
the  blockaded  area." 

Japanese  Regulations,  1904. 

"3.  *  *  *  The  right  of  capture  may  also  be  no  further  exer- 
cised when  a  merchant  vessel  during  the  course  of  pursuit  or  while 
under  visit  and  search  reaches  the  waters  referred  to  in  a — [within 
neutral  waters,  i.  e.  within  a  sea  area  three  sea  mile^  wide,  measured 
from  low  water  coast  line,  bordering  the  coast  and  the  islands  and 
indentations  appertaining  thereto.  As  appertaining  are: — Islands 
which  are  no  farther  than  six  miles  distant  from  one  of  the  main- 
land coasts  of  the  same  state ;  indentations  whose  coast  is  exclusively 
in  the  possession  of  the  neutral  state  and  whose  opening  is  six  sea 
miles  or  less  wide] — and  6 — [within  those  waters  which  are  by  con- 
vention closed  to  operations  of  war  or  to  ships  of  war — ^these  are: 
The  Suez  Canal  ♦  ♦  *•  The  Bosporus  and  the  Dardanelles 
♦  *  * .  rpjj^  waters  of  Corfu  and  Paxo  *  *  *  •  xhe  mouths  of 
the  Danube    *     *     *;  The  mouths  of  the  Congo  and  Niger    *     *     *]. 

"A  ship  seized  in  violation  of  the  foregoing  provisions  is  to  be 
released  immediately,  especially  at  the  request  of  the  neutral  Gov- 
ernment." 

German  Prize  Rules,  1909. 

"  78.  A  ship  that  has  committed  a  breach  of  blockade  is  liable  to 
capture  so  long  as  it  is  pursued  by  one  of  the  ships  of  the  blockading 
force.  Capture  is,  however,  no  longer  permissible  when  the  blockade 
is  raised  or  the  pursuit  given  up.  The  latter  is  not  of  itself  the  case, 
when  the  ship  has  reached  a  neutral  port." 
German  Prize  Rules,  1909. 

"  78.  Any  vessel  that  forces  a  blockade  should  be  captured,  whether 
neutral,  allied  or  national,  under  reservation,  with  respect  to  the 
latter,  of  the  application  of  the  penal  laws  in  force  against  those  who 
supply  the  enemy  with  intelligence." 

"79.  Nevertheless  no  seizure  can  be  made  of  a  ship  which,  after 
having  forced  a  blockade,  has  gained  the  high  seas,  if  the  pursuit 
has  been  abandoned." 

French  Naval  Regulations,  1912. 
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Article  20  of  the  Declaration  of  London,  1909,  substantially  ap- 
pears as  Art.  101  of  the  Austro-Hungarian  Rules  of  Maritime  and 
Land  Warfare,  1913. 

"  The  liability  of  a  blockade  runner  to  capture  and  condemnation 

begins  and  terminates  with  her  voyage.    If  there  is  good  evidence 

that  she  sailed  with  intent  to  evade  the  blockade,  she  is  good  prize 

from  the  moment  she  appears  upon  the  high  seas.    Similarly,  if  she 

has  succeeded  in  escaping  from  a  blockaded  port  she  is  liable  to 

capture  at  any  time  before  she  reaches  her  home  port.  .  But  with  the 

termination  of  the  voyage  the  offense  ends." 

Instruction  to  United  States  Blockading  Vessels,    *    *    *    General  Orders, 
No.  492,  June  20,  1898. 

"  The  liability  of  a  vessel  to  capture  and  condemnation  for  breach 
of  blockade  ceases  at  the  end  of  her  return  voyage.  The  Wren^  6 
Wall.  582." 

Moore's  Digest,  vol.  7,  p.  839. 

"A  cargo  taken  from  a  port  in  violation  of  a  blockade,  with  the 
intent  to  transship  it  at  an  intermediate  port  for  its  port  of  ultimate 
destination,  remains  liable  to  capture  and  condemnation  after  the 
transshipment.    The  Thompson^  3  Wall.  155." 
Moore's  Digest,  vol.  7,  p.  839. 

Contra. 

"  The  offense  of  breach  of  blockade  '  can  not  travel  onwards  with 
the  vessel  beyond  the  termination  of  the  return  voyage.  If  cap- 
tured, or  recaptured,  at  any  stage  of  that  voyage,  she  is  taken  in 
delicto  and  liable  to  be  condemned ;  but  if,  as  in  the  present  case,  she 
terminates  it  in  safety,  that  liability  is  viewed  as  having  ended.' 

"  Mr.  Vail,  Act.  Sec.  of  State,  to  M.  Pontois,  French  min.,  Oct.  19, 
1838,  MS.  Notes  to  French  Leg.  VI.  32." 
Moore's  Digest,  vol.  7,  p.  839. 

In  the  case  of  the  Weelvaart  Van  Pillaw  (1799)  (2  C.  Eob.  128),  a 
merchantman  coming  out  of  the  blockaded  port  of  Amsterdam 
"  had  escaped  the  interior  circumvallation  "  of  the  blockading  squad- 
ron and  was  not  captured  until  after  "  she  had  advanced  some  way  on 
her  voyage."  On  this  fact  it  was  contended  that  she  should  not  be 
condemned.  Sir  William  Scott  said :  "  I  cannot  accede  to  that  argu- 
ment ;  if  the  principle  is  sound,  that  a  neutral  vessel  is  not  at  liberty 
to  come  out  of  a  blockaded  port  with  a  cargo,  I  know  no  other 
natural  termination  of  the  offence  but  the  end  of  that  voyage.  It 
would  be  ridiculous  to  say,  if  you  can  but  get  past  the  blockading 
force,  you  are  free ;  this  would  be  a  most  absurd  application  of  the 
principle.  *  *  *  If  a  ship,  that  has  broken  a  blockade,  is  taken 
m  any  part  of  that  voyage,  she  is  taken  in  delieto^  and  subject  to 
confiscation." 

In  the  Juffrow  Maria  Schroeder  (1800)  (3  C.  Rob.  147),  the  court 
said :  "  It  has  been  held  by  the  court  [see  the  Neptune^  2  C.  Eob.  110, 
and  the  Weelva/irt  Van  Pillaw^  2  C.  Eob.  128]  that  where  a  ship  hah. 
contracted  the  guilt  by  sailing  with  an  intention  of  entering  a  block- 
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aded  port,  or  by  sailing  out,  the  offense  is  not  purged  away  till  the 
€nd  of  the  voyage;  till  that  period  is  completed,  it  is  competent  to 
any  cruiser  to  seize  and  proceed  against  her  for  that  offence." 

in  the  Gdlen^  (1901)  (37  Ct.  Cls.,  89),  the  court  said:  A  vessel  en- 
gaged in  blockade  running  "is  engaged  ah  initio  in  illegal  traffic. 
From  the  hour  she  sails  to  the  hour  she  returns  to  her  home  port  she 
is  taking  a  part  in  the  existing  war — she  is  assisting  or  endeavoring 
to  assist  one  of  the  belligerents  and  to  thwart  the  military  plans  and 
purposes  of  the  other.  It  is  not  necessary  that  she  be  taken  in  the  act 
of  breaking  the  blockade  to  be  in  delicto — she  is  in  delicto  from  the 
first  to  last.  *  *  *  She  is  liable  to  capture  and  condemnation  not 
only  on  the  outward  voyage  but  on  the  return  voyage,  notwithstand- 
ing that  her  homeward-bound  cargo  may  be  and  ordinarily  is,  inno- 
cent merchandise." 

In  the  case  of  the  King  Arthur  (1905)  it  was  contended,  that  the 
vessel  should  not  be  condemned  for  the  reason  that,  although  she 
was  captured  while  Port  Arthur  was  under  blockade  the  proceed- 
ings in  Prize  Court  were  not  held  until  after  the  raising  of  the 
blockade. 

With  respect  to  this  contention  the  Higher  Prize  Court  of  Japan, 
(2  Buss- Jap.  P.  C.  217),  said:  "The  liability  to  condemnation  of  a 
vesisel  which  has  committed  a  breach  of  blockade,  whether  the  block- 
ade is  still  in  force  or  not  at  the  time  of  trial,  so  long  as  she  is  cap- 
tured after  the  blockade  is  established,  and  while  the  blockade  is 
still  in  existence,  i^  recognized  by  International  Law." 
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A  vessel  found  guilty  of  breach  of  blockade  is  liable  to  con- 
demnation. The  cargo  is  also  condemned  unless  it  is 
proved  that  at  the  time  of  the  shipment  of  the  goods  the 
shipper  neither  knew  nor  could  have  known  of  the  inten- 
tion to  break  the  blockade. — Article  21^  Declaration  of  London^ 
1909, 

"  The  vessel  is  condemned  in  all  cases.  The  cargo  is  also  condemned 
on  principle,  but  the  interested  party  is  allowed  to  oppose  a  plea  of 
good  faith ;  that  is  to  gay,  to  prove  that  when  the  goods  were  shipped 
the  sTiipper  did  not  know  and  could  not  have  known  of  the  inten- 
tion to  break  the  blockade." 

General  report  of  drafting  committee  to  London  Naval  Conference. 

"2.  *  *  *  Merchant  vessels  *  *  *  which  have  run  a 
blockade  which  was  declared  and  was  effective,  are  also  subject  to 
capture." 

Institute,  (1887),  p.  15. 

"Article  39.  Merchant  vessels  are  forbidden  to  enter  or  leave  the 
places  and  ports  which  are  in  a  state  of  effective  blockade." 

Institute  (1882),  p.  53. 

"Article  112.  The  prize  courts  cannot  condemn  enemy  or  neutral 
prizes  except  on  the  following  grounds:     *     *     * 
"  2.  Violation  of  blockade    ♦    *    *  " 

Institute  (1887),  p.  76. 

"Article  114.  In  order  that  a  vessel  may  be  condemned  on  the 
ground  that  it  has  violated  a  blockade,  it  is  necessary : 

1.  That  the  blockade  be  published  and  effective; 

2.  That  it  has  been  brought  to  the  attention  of  the  accused  vessel, 
and  that  this  vessel  has  attempted  to  violate  the  blockade  according 
to  the  provisions  of  tHe  present  regulations  (Articles  43  and  44). 

There  is  no  ground  for  condemnation  if  a  vessel  has  passed 
through  the  line  of  blockade,  or  into  a  blockaded  sea,  by  accident, 
such  as  a  tempest,  or  in  error ;  but  these  facts  must  be  proved  by  the 
vessel  setting  them  up." 

Institute  (1887),  p.  76. 

"  Article  118.  The  vessel  shall  be  condemned  with  its  cargo : 
1.  In  case  of  violation  of  blockade  (Article  114) :    *    *    *  " 

Institute  (1887),  p.  77. 

"  The  consequence  of  a  breach  of  blockade  is  the  conj&scation  of  the 
ship ;  and  the  cargo  is  always  prima  facie^  implicated  in  the  guilt  of 
the  owner  or  master  of  the  ship;  and  it  lays  with  them  to  remove 

395 


396  LAWS  OF   MARITIME   WABFABE. 

the  presumption  that  the  vessel  was  going  in  for  the  benefit  of  the 
cargo,  and  with  the  direction  of  the  owner.  The  old  doctrine  was 
much  more  severe,  and  often  inflicted,  not  merely  a  forfeiture  of 
the  property  taken,  but  imprisonment,  and  other  personal  punish- 
ment; but  the  modern  and  milder  usage  has  confined  the  penalty  to 
the  confiscation  of  the  ship  and  goods.  *  *  *  The  penalty  for  a 
breach  of  blockade  jg  *  *  *  held  to  be  remitted,  if  the  blockade 
has  been  raised  before  the  capture.  The  deUctum  is  completely  done 
away  when  the  blockade  ceases." 

Kent,  vol.  1,  pp.  156,  157. 

"  The  presiumption  of  law,  founded  on  very  probable  reasoning,  is, 
that  the  violation  of  a  blockade  is  intended  for  the  benefit  of  the 
cargo,  as  well  as  of  the  ship,  and,  consequently,  that  it  is  made  with 
the  sanction  and  under  the  instructions  of  its  owners;  and,  in  all 
cases,  where  the  innocence  of  the  owners  is  not  manifested  by  the 
papers  on  board,  this  presumption  prevails  to  exclude  the  proof. 
Thus,  the  rule  applies,  even  where  the  apparent  destination  of  the 
ship,  judging  from  her  papers,  was  to  a  different  port,  and  th^  at- 
tempt to  enter  that  under  blockade  was  a  deviation  from  the  regular 
course  of  the  voyage.  Where  the  only  assignable  motive  for  such 
a  deviation  is  an  intention  to  dispose  of  the  cargo  in  the  blockaded 
port,  and,  by  such  a  disposition,  to  promote  the  interests  of  its  own- 
ers, they  are  not  allowed  to  contradict  the  presumption  that  the 
master,  thus  visibly  acting  for  their  benefit,  was  not  also  acting 
imder  their  secret  authority.     *     *     * 

"  But  if  it  be  clearly  established,  by  proofs  found  on  board  at 
the  time  of  the  capture,  that,  at  the  inception  of  the  voyage,  the 
owners  of  the  cargo  stood  clear,  even  from  a  possible  intention  of 
fraud,  their  property  will  be  excepted  from  the  penal  consequences 
of  the  breach  oi  the  blockade.  Thus,  where  the  illegality  consists 
in  the  niisconduct  of  the  master  in  attempting  to  enter  a  blockaded 
port,  if  it  be  certain  that,  when  the  voyage  commenced,  the  existence 
of  the  blockade  neither  was,  nor  could  have  been,  known  at  her  port 
of  departure,  the  owners  of  the  caigo  could  not  possibly  have  con- 
templated a  breach  of  the  blockade.  In  such  cases,  the  act  of  the 
master,  although  it  prevail  to  condemn  the  ship,  will  not  condemn 
the  cargo  also,  for  there  is  no  general  or  necessary  relation  of  princi- 
pal and  agent  between  its  owners  and  the  master.  So,  also,  m  case 
of  egress,  the  ship  may  be  subject  to  condemnation,  and  yet  the 
cargo  may  be  restored,  although  laden  during  the  blockade,  if  the 
innocence  of  its  owners  be  certain  and  indisputable.  Thus,  if  their 
orders  for  the  shipment  of  the  goods  were  given  to  their  agents  in 
the  blockaded  port  before  the  blockade  existed,  or  was  known  to 
exist,  and  they  could  not,  by  any  diligence,  after  the  blockade  was 
known  to  them,  countermand  the^ir  orders  in  time  to  prevent  their 
execution,  the  owners  are  deemed  innocent.  In  such  cases,  the 
agents  and  owners  do  not  stand  in  the  same  relative  situation  of 
ordinary  agents  and  principals,  for  the  interests  of  the  former  are 
not  only  distinct  from,  but  actually  opposed  to,  those  of  the  latter. 
It  must  be  remarked,  however,  that,  in  all  cases,  whether  of  ingress 
or  egress,  in  which  an  exception  is  allowed  in  favor  of  the  cargo,  the 
evidence  of  the  innocence  of  its  owners  must  be  so  clear  and  certain 
as  to  exclude  any  possible  imposition  on  the  mind  of  the  court. 
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Atiother  exception,  in  this  relation,  deserves  notice.  A  neutral, 
domiciled  in  an  enemy's  country,  in  ifinere.  on  his  return  home  to 
reside,  was  a  passenger,  with  his  family,  in  a  neutral  vessel,  which 
was  guilty  of  a  breach  of  blockade.  The  specie  which  he  had  with 
him,  for  the  support  and  comfort  of  himself  and  family,  was  taken 
as  prize.  But  the  supreme  court  decreed  restitution,  on  the  ground 
that  he  had  a  right  to  carry  with  him  such  property,  which  was  not 
a  mercantile  adventure,  and  that,  being  personally  in  no  fault,  such 
property  was  not  forfeited  by  a  breach  of  blockade  by  the  vessel 
in  which  he  had  taken  passage." 
HaUeck,  pp.  563,  564. 

"Besides  the  knowledge  of  the  party,  some  act  of  violation  is 
essential  to  a  breach  of  blockade ;  as  either  going  in  or  coming  out  of 
the  port  with  a  cargo  laden  after  the  commencement  of  the  blockade. 

"Thus,  by  the  edict  of  the  States-General  of  Holland,  of  1630, 
relative  to  the  blockade  of  the  ports  of  Flanders,  it  was  ordered  that 
the  vessels  and  goods  of  neutrals  which  should  be  found  going  in  or 
coming  out  of  the  said  ports,  or  so  near  thereto  as  to  show  beyond  a 
doubt  that  they  were  endeavoring  to  run  into  them ;  or  which,  from 
the  documents  on  board,  should  appear  bound  to  the  said  ports,  al- 
though they  should  be  found  at  a  distance  from  them,  should  be 
confiscated,  unless  they  should,  voluntarily,  before  coming  in  sight  of 
or  being  chased  by  the  Dutch  ships  of  war,  change  their  intention, 
while  the  thing  was  yet  undone,  and  alter  their  course.  Bynkers- 
hoek,  in  commenting  upon  this  part  of  the  decree,  defends  the 
reasonableness  of  the  provision  which  affects  vessels  fov/nd  so  near 
to  the  blockaded  ports  as  to  show  beyond  a  doubt  that  they  were 
endeavoring  to  nm  into  them,  upon  the  ground  of  legal  presumption, 
with  the  exception  of  extreme  and  well-proved  necessity  only.  Still 
more  reasonable  is  the  infliction  of  the  penalty  of  confiscation,  where 
the  intention  is  expressly  avowed  by  the  papers  found  on  board.  *   *   ♦ 

"  With  respect  to  violating  a  blockade  by  coming  out  with  a  cargo, 
the  time  of  shipment  is  very  material ;  for  although  it  might  be  hard 
to  refuse  a  neutral  liberty  to  retire  with  a  cargo  already  laden,  and 
by  that  act  already  become  neutral  property;  yet,  after  the  com- 
mencement of  a  blockade,  a  neutral  cannot  be  allowed  to  interpose, 
in  any  way,  to  assist  the  exportation  of  the  property  of  the  enemy. 
A  neutral  ship  departing  can  only  take  away  a  cargo  bona  fde  pur- 
chased and  delivered  before  the  commencement  of  the  blockade;  if 
she  afterwards  takes  on  board  a  cargo,  it  is  a  violation  of  the  blockade. 
But  where  a  ship  was  transferred  from  one  neutral  merchant  to 
another  in  a  blockaded  port,  and  sailed  out  in  ballast,  she  was  deter- 
mined not  to  have  violated  the  blockade.  So  where  goods  were  sent 
into  the  blockaded  port  before  the  commencement  of  the  blockade, 
but  reshipped  by  order  of  the  neutral  proprietor,  as  found  unsalable 
during  the  blockade,  they  were  held  entitled  to  restitution.  For  the 
same  rule  which  permits  neutrals  to  withdraw  their  vessels  from  a 
blockaded  port  extends  also,  with  equal  justice,  to  merchandise  sent 
in  before  the  blockade,  and  withdrawn  bona  -fide  by  the  neutral 
proprietor. 

"After  the  commencement  of  a  blockade,  a  neutral  is  no  longer  at 
liberty  to  make  any  purchase  in  that  port.    Thus,  where  a  ship  which 
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had  been  purchased  by  a  neutral  of  the  enemy  in  a  blockaded  port, 
and  sailed  on  a  voyage  to  the  neutral  country,  had  been  driven  by 
stress  of  weather  into  a  belligerent  port,  where  she  was  seized,  she 
was  held  liable  to  condemnation  under  the  general  rule.  That  the 
vessel  had  been  purchased  out  of  the  proceeds  of  the  cargo  of  another 
vessel,  was  considered  as  an  unavailing  circumstance  on  a  question 
of  blockade.  If  the  ship  has  been  purchased  in  a  blockaded  port,  tkat 
alone  is  the  illegal  act,  and  it  is  perfectly  immaterial  out  of  what 
funds  the  purchase  was  effected.  Another  distinction  taken  in  argu- 
ment was,  that  the  vessel  had  terminated  her  voyage,  and  therefore 
that  the  penalty  would  no  longer  attach.  But  this  was  also  overruled, 
because  the  port  into  which  she  had  been  driven  was  not  represented 
as  forming  any  part  of  her  original  destination.  It  was  therefore 
impossible  to  consider  this  accident  as  any  discontinuance  of  the 
voyage,  or  as  a  defeasance  of  the  penalty  which  had  been  incurred. 

""A  maritime  blockade  is  not  violated  by  sending  goods  to  the 
blockaded  port,  or  by  bringing  them  from  the  same,  through  the 
interior  canal  navigation  or  land  carriage  of  the  country.-  A  blockade, 
may  be  of  different  descriptions.  A  mere  maritime  blockade,  effected 
by  a  force  operating  only  at  sea,  can  have  no  operation  upon  the 
interior  communications  of  the  port. 

"  The  legal  blockade  can  extend  no  further  than  the  actual  blockade 
can  be  applied.  If  the  place  be  not  invested  on  the  land  side,  its 
interior  communications  with  other  ports  cannot  be  cut  off.  If  the 
blockade  be  rendered  imperfect  by  this  rule  of  construction,  it  must 
be  ascribed  to  its  physical  inadequacy,  by  which  the  extent  of  its 
legal  pretensions  is  unavoidably  limited.  But  goods  shipped  in  a 
river,  having  been  previously  sent  in  lighters  along  the  coast  from 
the  blockaded  port,  with  the  ship  under  charter-party  proceeding 
also  from  the  blockaded  port  in  ballast  to  take  them  on  board,  were 
held  liable  to  confiscation.  This  case  is  very  different  from  the  pre- 
ceding, because  there  the  communication  had  been  by  inland  naviga- 
tion, which  was  in  no  manner  and  in  no  part  of  it  subject  to  the 
blockade." 

Wheaton,  pp.  681,  684,  685. 

"  'A  vessel  violates  the  law  of  blockade  by  some  positive  act  of  en- 
tering or  quitting,  or  by  showing  a  clear  and  speedy  intention  to 
enter  a  blockaded  port.  [There  are  these  three  essentials,  therefore, 
to  a  valid  capture  for  breach  of  blockade.  (1)  The  blockade  must  be 
effective.  (2)  Notification  of  it  must  have  been  given.  (3)  An 
intention  to  break  it  must  appear.  Both  English  and  United  States 
courts  hold  that  in  case  this  intention  is  apparent  at  the  outset  of  the 
voyage,  the  ship  is  liable.  *  *  *]  The  penalty  is  confiscation^ 
and  it  falls  first  on  the  ship  as  the  immediate  agent  in  the  crime. 
The  cargo  shares  the  guilt,  unless  the  owners  can  remove  it  by  direct 
evidence.  The  presumption  is  that  they  knew  the  destination  of  the 
vessel,  for  the  voyage  was  undertaken  on  account  of  the  freight.  If 
ship  and  cargo  are  owned  by  the  same  persons,  the  cargo  is  confis- 
cated of  course.    *    *     * 

"  Besides  this  penalty  on  cargo  and  vessel,  the  older  text  writers 
teach  that  punishment  may  be  visited  upon  the  direct  authors  of  a 
breach  of  blockade.  Even  De  Martens  (Sec.  320)  declares  that  cor- 
poral pains,  by  the  positive  law  of  nations  and  by  natural  justice, 


LAWS  OF  MABITIMB  WAKFABE.  399- 

may  be  meted  out  to  those  who  are  guilty  of  such  breach.    But  the 
custom  of  nations,  if  it  ever  allowed  oi  such  severities,  has  long 
ceased  to  sanction  them." 
Woolsey,  pp.  350,  351. 

"As  a  general  rule  the  penalty  for  a  breach  of  blockade  is  the  con- 
fiscation of  both  ship  and  cargo;  but  if  their  owners  are  different,, 
the  vessel  may  be  condemned  irrespectively  of  the  latter,  which  is 
not  confiscated  when  the  person  to  whom  it  belonas  is  ignorant  at  the 
time  of  shipment  that  the  port  of  destination  is  blockaded,  or  if  the 
master  of  the  vessel  deviates  to  a  blockaded  harbour.  If  however  such 
deviation  takes  place  to  a  port  the  blockade  of  which  was  known 
before  the  ship  sailed,  the  act  is  supposed  to  be  in  the  service  of  the 
cargo,  and  the  complicity  of  its  owner  is  assumed." 

HaU,  pp.  736-737. 

"  It  is  impossible  to  add  much  to  "  the  "  terse  and  comprehensive 
statement"  of  article  21  of  the  Declaration  of  London.  "It  may,, 
however,  be  advisable  to  bring  out  that  the  penalty  falls  first  and 
foremost  on  the  ship,  and  only  incidentally  on  the  cargo.  If  the 
ship  and  cargo  are  owned  by  the  same  person  or  group  of  persons^ 
both  are  condemned.  If  the  ship  and  cargo  are  owned  by  different 
persons  or  groups  of  persons,  again  both  are  condemned,  unless 
the  owner  or  owners  of  the  cargo  can  show  that  they  did  not  pos- 
sess, and  could  not  fairly  be  expected  to  possess,  any  knowledge  that 
the  port  of  destination  was  under  blockade.  Their  knowledge  is 
always  presumed,  and  the  burden  of  proof  of  ignorance  falls  on 
them.  If  the  master  of  the  vessel  starts  for  an  open  port  and 
deviates  to  a  blockaded  port,  he  is  held  to  do  so  in  the  interest  of 
the  ship,  since  he  is  the  agent  of  its  owner.  But  he  i3  not  the  agent 
of  the  owner  of  the  cargo.  If,  therefore,  the  two  are  different  per- 
sons or  different  groups  of  persons,  and  the  latter  can  show  that  . 
at  the  time  of  the  commencement  of  the  voyage  he  was  ignorant  of 
the  existence  of  the  blockade,  his  goods  will  probably  be  released. 
Thi3  was  admitted  in  1804,  and  the  courts  of  the  twentieth  century  are 
not  likely  to  be  more  severe  than  their  predecessors  of  the  great 
Napoleonic  struggle." 
Lawrence,  p.  696. 

"Capture  being  effected,  the  blockade-runner  must  be  sent  to  a 
port  to  be  brought  before  a  Prize  Court.  For  this  purpose  the  crew 
may  be  temporarily  detained,  as  they  will  have  to  serve  as  witnesses* 
In  former  tunes  the  crew  could  be  imprisoned,  and  it  is  said  that  even 
capital  punishment  could  have  been  pronounced  against  them.  But 
since  the  eighteenth  century  this  practice  of  imprisoning  the  crew 
has  been  abandoned,  and  nowadays  the  crew  may  not  even  be  made 
prisoners  of  war,  but  must  be  released  as  soon  as  the  Prize  Court  has 
pronounced  its  verdict.  The  only  penalty  which  may  be  pronounced 
IS  confiscation  of  the  vessel  and  the  cargo.  But  the  practice  of  the 
several  States  has  hitherto  differed  much  concerning  the  penalty 
for  breach  of  blockade.  According  to  British  and  American  practice, 
confiscation  of  both  vessel  and  cargo  used  to  take  place  in  case  the 
owners  of  the  vessel  were  identical  with  those  of  the  cargo.  In  case 
vessel  and  cargo  had  not  the  same  owners,  confiscation  of  both  took 
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place  only  when  the  cargo  consisted  of  contraband  of  war  or  the 
owners  knew  of  the  blockade  at  the  time  the  cargo  was  shipped  for 
the  blockaded  port.  And  it  mattered  not  whether  the  captured  vessel 
which  carried  the  cargo  had  herself  actually  passed  through  the 
blockaded  line,  or  the  breach  of  blockade  was  effected  through  a 
combined  action  of  lighters  and  the  vessel,  the  lighters  passing  the 
line  and  discharging  the  cargo  into  the  vessel  near  the  line,  or  vice 
versa.  The  cargo  alone  was  confiscated  according  to  the  judgments 
of  the  American  Prize  Courts  during  the  Civil  War  in  the  case  of  the 
Sprinobok  and  in  similar  cases  when  goods  ultimately  destined  for 
a  olocKaded  port  were  sent  to  a  neutral  port  on  a  vessel  whose  owners 
were  ignorant  of  this  ulterior  destination  of  the  goods. 

"  The  Declaration  of  London  settles  the  matter  by  a  very  simple 
rule,  for  according  to  article  21  the  penalty  for  blockade-breaking  is 
condemnation  of  the  vessel  in  all  cases,  and  condemnation  of  the 
cargo  also,  unless  the  owner  proves  that  at  the  time  of  the  shipment 
of  the  goods  the  shipper  neither  hnevj  nor  could  have  known  of  the 
intention  of  the  vessel  to  break  the  blockade.  The  case  in  which  the 
whole  or  part  of  the  cargo  consists  of  contraband,  is  not  mentioned  by 
article  21,  but  its  condemnation  is  a  matter  of  course." 

Oppenheim,  vol.  2,  pp.  476-478. 

Grew  of  Blockade  Runner. 

"  Since  blockade-running  is  not  a  hostile  proceeding,  and  the  bel- 
ligerent's rights  with  regard  to  it  are  limited  to  those  which  the  ac- 
cepted compromise  gives  him  over  the  ship'  and  cargo,  the  crew  of  a 
captured  blockade-runner  must  not  be  treated  as  enemies  and  pris- 
oners. They  are  bound  not  to  resist  the  vessel's  being  taken  to  a 
port  of  the  captors  for  adjudication,  but  if  they  rise  and  rescue  her 
their  state  will  not  be  obliged  to  restore  her  or  visit  the  crew  with 
any  punishment.  If,  however,  she  falls  again  into  the  power  of  the 
captor's  state  before  her  offence  has  been  deposited  by  the  completion 
of  her  voyage,  she  will  be  condemned  with  her  cargo,  which  suffers 
for  the  deeds  of  the  master  to  which  it  was  entrusted,  whatever  may 
be  the  merits  of  her  case  in  other  respects." 

V^^estlake,  vol.  2,  pp.  274,  275. 

"  Since  the  material  part  of  the  offence  of  blockade-running  con- 
sists in  the  ingress  or  egress,  or  attempted  ingress  or  egress,  of  a 
ship,  and  the  master,  by  whom  the  course  of  the  ship  is  directed,  is 
the  agent  of  her  owner,  the  master's  knowledge  of  the  blockade 
binds  the  owner,  and  the  ship  is  confiscable  independently  of  the 
latter's  personal  knowledge.  Where  the  ship  and  cargo  belong 
to  the  same  persons,  the  knowledge  of  the  master,  as  their  agent, 
affects  them  to  the  extent  of  all  their  property  concerned  in  the 
transaction,  and  the  cargo  also  is  confiscable.  Where  the  ship 
and  cargo  belong  to  different  persons,  it  has  been  '  established  that 
when  the  blockade  was  known  or  might  have  been  known  to  the 
owners  of  the  cargo  at  the  time  when  the  shipment  was  made,  and 
they  might  therefore  by  possibility  be  privy  to  an  intention  of  vio- 
lating the  blockade,  such  privity  shall  be  assumed  as  an  irresistible 
inference  of  law,  and  it  shall  not  be  competent  to  them  to  rebut  it  by 
evidence.  *  *  *  The  necessity  of  acting  upon  these  rules  is 
rested  by  Lord  Stowell  on  the  notoriety  of  the  fact  that  in  almost  all 
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cases  of  breach  of  blockade  the  attempt  is  made  for  the  benefit  and 
with  the  privity  of  the  owners  of  the  cargo;  that  if  they  were  at 
liberty  to  allege  their  innocence  of  the  act  of  the  master,  it  would 
always  be  easy  to  manufacture  evidence  for  the  purpose  which  the 
captors  would  have  no  means  of  disproving.'  (The  Panaghia 
Rhomha,  12  Moore,  P.  C.  168.)  *  *  *  "  The  owners  of  the  cargo, 
if  the  penalty  was  really  incurred  without  their  privity,  must  seek 
their  remedy  against  the  master  or  owners  of  the  ship.  It  may  how- 
ever happen  that  the  blockade  was  known  to  the  master  but  not  to 
the  owners  of  the  cargo,  whose  property  will  then  escape  condemna- 
tion."   *     *    ♦ 

"  In  the  United  States  during  the  civil  war  the  carriage  of  contra- 
band was  generally  presented  to  the  courts  in  connection  with  block- 
ade-running, to  which  the  doctrine  of  continuous  voyage  does  not 
apply.  The  offence  of  blockade-running,  consisting  in  the  attempt 
to  communicate  with  a  prohibited  port  and  not  in  the  introduction 
of  a  prohibited  class  of  goods,  is  essentially  one  of  the  ship,  and  not 
an  offence  of  the  goods  except  as  derived  from  that  of  the  ship.  If  a 
ship  is  bound  for  a  neutral  port,  not  as  a  port  of  call,  no  blockade- 
running  has  been  attempted  by  her,  and  ner  cargo,  still  innocent, 
cannot  connect  her  with  any  such  attempt  which  the  ship  into  which 
it  maybe  removed  may  afterwards  commit.  The  United  States  judg- 
ments however  did  not  always  distinguish  sufficiently  between  the 
two  conditions. 

Westlake,  vol.  2,  pp.  274,  297,  298. 

Art.  106.  The  Commander  should  detain  any  Vessel,  though  Neu- 
tral,, which  is  engaged  in  Breach  of  Blockade." 
Naval  Prize  Law,  Holland. 

"Art.  107.  For  a  Breach  of  Blockade  it  is  requisite^: 
"  (1)  That  a  valid  Blockade  is  in  existence  {See  sees.  107-113.) 
"  (2)  That  the  Vessel  visited  is  affected  with  Notice  of  the  Block- 
ade.   {See  sees.  114r-128.) 

"  (3)  That  the  Vessel  visited  has  attempted  to  break  the  Blockade. 
{See  sees.  129-136.)" 

Naval  Prize  Law,  Holland. 

"Art.  133.  A  Breach  of  the  Blockade  Inwards  is  committed  by 
any  Vessel,  whether  in  ballast  or  with  cargo,  which,  with  Notice  of 
the  Blockade,  either  Actual  or  Constructive — 

"  1.  Passes  or  attempts  to  pass  the  Blockading  Squadron  into  the 
Blockaded  Port. 

"  2.  Without  attempting  to  pass,  approaches  the  Blockading  Squad- 
ron, and  either  anchors  ^  or  hangs  about  ^  in  such  a  position  that  it 
would  be  easy  for  her,  without  oeing  detected,  or  before  she  could 
be  stopped  by  the  Blockading  Squadron,  to  slip  into  the  Blockaded 
Port  or  to  get  under  cover  of  the  forts  of  the  hostile  territory. 

"  3.  Without  herself  attempting  to  pass,  discharges  her  cargo  into 
lighters,  to  be  carried  by  them  across  the  Blockaded  line  into  the 
Blockaded  Port;  but  it  is  no  breach  for  a  Vessel  to  deliver  Goods 
at  an  adjoining  port  not  itself  blockaded,  even  though  the  Goods 

^"Betsey.  1  Rob.  92n." 

^^'Neutraliat.  6  C.  Rob»  30." 

» "  Charlotte  Christine,  6  C.  Rob.  101." 

58541—18 26 
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are  destined  for  the  Blockaded  Port,  provided  that  they  are  to  be 
transported  thither  overland  or  by  canal  navigation,  without  cross- 
ing the  Blockaded  line.^ 

"4.  Is  found  near  to  the  Blockaded  Port,  and  is  observed  to  be 
steering  for  it,  whatever  may  appear  by  her  Papers  to  be  her  Port 
of  Destination.^  But  it  is  to  be  remembered  that  the  Captor  will 
not,  in  the  first  instance,  be  allowed,  for  the  purpose  of  procuring 
the  condemnation  of  the  Vessel,  to  give  evidence  either  as  to  the 
place  where  the  Vessel  was  met  with,  or  the  course  she  was  steering ; 
but  all  evidence  must,  in  the  first  instance,  come  from  the  Vessel's 
Papers  or  from  her  Master  and  Crew. 

"5.  In  the  case  of  a  Blockade  b}^  Notification, — ^has  sailed,  after 
the  Notification  has  taken  place,  with  the  Blockaded  Port  for  her 
destination,  however  distant  from  it  she  may  be  at  the  time  when  she 
is  visited ;'  except : 

"  (a)  When  sufficient  time  has  not  elapsed  for  the  Notification  to 
have  been  communicated  by  the  Neutral  Government  to  its  subjects.* 

"  (b)  When  the  Port  from  which  the  Vessel  sails  is  so  distant  from 
the  scene  of  the  war  as  to  justify  her  Master  in  starting  with  a 
destination  known  to  be  blockaded,  on  the  chance  of  finding  that  the 
blockade  has  been  removed,  and,  should  that  not  prove  to  be  the  case, 
with  an  intention  of  changing  her  destination.*^ 

"  (In  these  two  cases  the  Commander  should  turn  the  Vessel  back, 
after  inscribing  on  her  papers  a  Notice  of  the  Blockade). 

"(c)  When  the  Master,  though  he  originally  sailed  with  a  block- 
aded destination,  has  definitely  abandoned  it;  which  will  not  be  the 
case  if  he  h&s' merely  altered  his  course  under  stress  of  weather,  or 
to  avoid  belligerent  cruisers.® " 

Naval  Prize  Law,  Holland. 

"Art.  135.  The  only  excuses  which  justify  a  Breach  of  the  Block- 
ade are : 

"1.  Absolute  necessity,  as  where  stress  of  weather  and  want  of 
provisions  compel  the  Vessel  to  put  into  port,  and  the  only  accessible 
ports  are  those  under  blockade."^ 

"2.  The  n^isinformation  of  the  Master,  provided  that  the  person 
misleading  him  was  an  Officer  of  one  of  Her  Majesty's  Cruisers,  and 
that  the  points  on  which  the  Master  has  been  so  misled  have  been 
matters  of  fact ;  ®  as  e.  g.,  where  the  Master  has  been  misinformed  by 
such  an  Officer  that  the  Blockade  has  been  raised,  whereas  it  is  still 
being  maintained,  or  that  the  limits  of  the  Territory  under  blockade 
are  narrower  than  they  really  are.  But  where  the  misinformation  of 
the  Master  bv  the  Officer  concerns  only  the  legal  consequences  of  a 
Blockade® — for  instance,  when  the  Officer  has  told  him  that  he  is 

^  "  Jofioe  Pieter  4  C.  Rob.  79  " 

a  "  Guie  Erwa/rtung'Q  C.  Rob!  182.     Mentor,  Edwards,  207.     Chrissya,  Spinks,  343." 

8 "  Vrouw  Joanna,  2  C.  Rob.  109.  Septunus,  2  C.  Rob.  111.  Circassian,  2  Wallace, 
135." 

*'"  Jonge  Petronella,  2  C.  Rob.  131.     Adelaide,  3  C.  Rob.  281." 

^ "  Betsy,  1  C.  Rob.  332.  This  indulgence  was  granted  early  in  this  century  to  vessels 
sailing  from  America,  on  the  ground  that  otherwise  *  the  effect  of  a  blockade  would  last 
two  months '  longer  -upon  them  than  upon  the  trading  nations  of  Europe.'  It  may  be 
doubted  whether  such  an  indulgence  can  be  reasonably  expected  since  the  introduction  of 
steamships  and  telegraphic  cables." 

«  "  Imina,  3  C.  Rob.  167.     Minerva,  3  C.  Rob.  229.     James  Cook,  Edwards,  263." 

' ''  Hurtige  Hane.  2  C.  Rob.  124.     Fortuna,  5  C.  Rob.  27.     Charlotta,  Edwards,  252." 

^"Neptunus.  2  C.  Rob.  111." 

»  "  Comet,  Edwards,  32.     Courier,  Edwards,  249." 
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entitled  to  a  Warning  before  his  Vessel  can  be  seized,  or  that  he  may 
go  in  if  he  takes  no  cargo — the  Master  will  not  be  excused.    And  the 
plea  of  misinformation  by  any  private  person,  on  any  point  what- 
ever, will  be  insufficient." 
Naval  Prize  Law,  HoUand. 

"Art.  136.  Other  excuses  are  often  made,  [for  breach  of  blockade], 
but  they  may  all  be  disregarded ;  such  are : — 

"  1.  That  the  Master  was  approaching  the  blockaded  place  only  to 
ascertain  whether  the  Blockade  was  not  raised,  and  with  the  intention 
of  retiring  in  case  he  found  it  was  continuing.^ 

"2.  That  the  Master's  object  in  approaching  the  blockaded  port 
was  not  a  commercial  one,  to  bring  in  or  take  out  a  cargo ;  ^  but  was 
to  get  a  pilot,^  or  provisions,*  or  to  fetch  away  goods  deposited  there 
hetore  the  breaking  Out  of  the  war.*^ 

"  3.  Intoxication  of  the  Master. 

"  4.  Ignorance  of  the  Coast.^ 

"  5.  Loss  of  Compass.^ 

"  6.  Desire  to  avoid  the  higher  fees  payable  at  another  port."  * 
Naval  Prize  Law,  HoUand. 

"Art.  138.  The  Penalty  for  Breach  of  the  Blockade  is  the  confisca- 
tion of  the  Vessel  and  in  most  cases  of  the  Cargo  also."  ^ 
Naval  Prize  Law,  HoUand. 

"  12.  The  cargo  of  merchant  vessels  of  a  neutral  nationality  is 
liable  to  be  condemned  as  prize  :___*** 

"(2)  When  the  cargo  is  on  board  a  vessel  which  is  liable  to  con- 
demnation under  clauses  2-4  of  Article  11  [for  breaking  blockade, 
resisting  stoppage,  etc.,  and  taking  part  in  enemy  operations],  and  it 
is  not  proved  that  such  cargo  belongs  to  Russians,  or  to  neutrals  who 
have  taken  no  part  in  tKe  infractions  entailing  condemnation." 
Russian  Prize  Regulations,  1895. 

"Akt.  45.  The  crews  of  neutral  vessels  violating  or  attempting  to 
violate  a  blockade  are  not  to  be  treated  as  prisoners  of  war,  but  any 
of  the  officers  or  crew  whose  testimony  may  be  desired  before  the 
prize  court  should  be  detained  as  witnesses." 

United  States  Naval  Code,  1900. 

"Art.  37.  Ships  coming  under  the  following  categories  are  liable 
to  capture  without  regard  to  their  nationality : —    *     *     * 
"  3.  A  ship  which  has  conmiitted  a  breach  of  blockade." 
Japanese  Regulations,  1904. 

"Art.  40.  A  ship  belonging  to  the  enemy  shall  be  condemned. 
"  Enemy  goods  forming  part  of  the  cargo  on  board  the  ship  men- 
tioned in  the  preceding  clause  shall  be  condemned.    If,  however,  the 

i"J?e#fiy,  1  C.  Rob.  332.     Posten,  1  C.  Rob.  335  n.     Spes  and  Irene.  5  C.  Rob.  76. 
Shepherdess,  5  C.  Rob.  262.     Apollo,  5  C.  Rob.  286.     James  Cook,  Edwards,  261." 
^^'  Exchimge,  Edwards,  39.     C/iaWo*to,  Edwards,  262." 
^'*  Elizabeth,  Edwards,  198.     Arthur,  Edwards,  202." 
*'*Fortuna,^  C.  Rob.  27." 

6  "  Comet,  Edwards.  32.     Jeanne  Marie,  Spinks,  167." 
«  "  Adonis,  5  C.  Rob.  256." 
'  "  Elizabeth,  Edwards,   198." 
8  ••  Hurtige  Hane,  2  C.  Rob.  124." 
^''Adonis,  5  C.  Rob.  259.     Panaghia  Rhomba,  12  Moore  P.  C.  168." 
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ship  is  equipped  for  fighting,  the  whole  of  her  cargo  shall  be  con- 
demned." 

Japanese  Regulations,  1904. 

"Art.  45.  A  ship  committing  a  breach  of  blockade,  and  her  cargo, 
shall  be  condemned.    If,  however,  it  be  clearly  proved  that  an  owner 
of  cargo  was  unaware  of  the  circumstances,  the  cargo  in  question 
shall  not  be  condemned." 
Japanese  Regulations,  1904. 

"  80.  A  ship  that  has  made  itself  liable  for  violation  of  blockade 
is  subject,  in  addition  to  capture,  to  condemnation.  Her  cargo  is  also 
confiscable  unless  it  is  proved  that  the  shipper  at  the  time  of  shipping 
the  merchandise  neither  knew  nor  could  have  known  of  the  intention 
to  violate  the  blockade. 

"In  case  of  doubt,  the  captain  will  regard  the  whole  cargo  as 
confiscable. 

"  Concerning  the  law  for  seizing  the  confiscable  parts  of  the  cargo 
apart  from  the  bringing  in  of  the  ship  see  121." 
German  Prize  Rules,  1909. 

"  101.  If  a  neutral  ship  is  captured  according  to  *  ♦  ♦  77,  78, 
for  breach  of  blockade,  ♦  ♦  ♦  the  entire  crew — including  the 
Master  and  officers — will  be  released  unconditionally." 

"  102.  The  release  will  be  accomplished  by  discharge  from  on  board 
when  the  prize  is  delivered.  The  necessary  witnesses  are  however 
to  be  held.  The  names  of  the  conditionally  released  enemy  and 
neutral  persons  are  to  be  reported  direct  to  the  Chief  of  Admiral 
StaflF,  for  communication  to  the  hostile  power." 

German  Prize  Rules,  1909. 

"83.  You  will  capture  every  vessel  known  to  be  guiltv  of  violation 
of  blockade.     Such  vessel  will  be  liable  to  confiscation." 
French  Naval  Regulations,  1912. 

Article  21  of  the  Declaration  of  London,  1909,  substantially  ap- 
pears as  Art.  102  of  the  Austro-Hungarian  Rules  of  Maritime  and 
Land  Warfare,  1913. 

Moore  quotes  the  following  excerpt  from  a  letter,  dated  December 
31,  1861,  from  the  Secretary  of  State  to  the  Secretary  of  the  Navy : 

"'The  Department  has  been  informally  apprised  that  Com- 
mander Woodhull,  of  the  United  States  steamer  Connecticut  re- 
cently exacted,  as  a  condition  of  the  release  of  members  of  the  crew 
of  the  British  schooner  Adeline^  captured  for  a  breach  of  the  block- 
ade, that  they  should  enter  into  an  engagement  not  to  be  employed 
in  a  similar  proceieding,  in  future.  It  occurs  to  this  Department 
that,  as  the  requirement  referred  to  is  not  warranted  by  public  law, 
the  commanders  of  blockading  vessels  should  be  instructed  not  to 
exact  any  similar  condition  for  the  release  of  persons  found  on 
board  of  vessels  charged  with  a  breach  of  the  blockade.  *  *  * ' " 
Moore's  Digest,  vol.  7,  p.  838. 

"  Blockade  running  is  a  distinct  oflfence,  and  subjects  the  vessel  at- 
tempting, or  sailing  with  the  intent,  to  commit  it,  to  seizure  without 
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regard  to  the  nature  of  her  cargo.  The  presence  of  contraband  of 
war  in  the  cargo  becomes  a  distinct  cause  of  seizure  of  the  vessel, 
where  she  is  bound  to  a  port  of  the  enemy  not  blockaded,  and  to 
which,  contraband  of  war  excepted,  she  is  free  to  trade." 

Instructions  to  United  States  Blockiading  Vessels,  Navy  Department  Gen- 
eral Orders,  No.  492,  June  20,  1898. 

"  A  neutral  vessel  may  sail  in  good  faith  for  a  blockaded  port  with 
an  alternative  destination  to  be  decided  upon  by  information  as  to  the 
continuance  of  the  blockade  obtained  at  an  intermediate  port.  But, 
in  such  case,  she  is  not  allowed  to  continue  her  voyage  to  the  block- 
aded port  in  alleged  quest  of  information  as  to  the  status  of  the 
blockade,  but  must  obtain  it  and  decide  upon  her  course  before  she 
arrives  in  suspicious  vicinity ;  and  if  the  blockade  has  been  formally 
established  with  due  notification,  any  doubt  as  to  the  good  faith  of 
such  a  proceeding  should  go  against  the  neutral  and  subject  her  to 
seizure. ' 

Instructions  to  Blockading  Vessels,  Navy  Department  General  Order  No. 
eral  Orders,  No.  420,  June  20,  1898.     (For.  Rel.  1898,  780.) 

"  The  crews  of  blockade  runners  are  not  enemies  and  should  be 
treated  not  as  prisoners  of  war,  but  with  every  consideration.  Any 
of  the  officers  or  crew,  however,  whose  testimony  before  the  prize 
court  may  be  desired,  should  be  aetained  as  witnesses." 

Instructions  to  Blockading  Vessels,  Navy  Department,  General  Order  No. 
492,  June  20,  1898. 

"A  British  prize  sentence,  condemning  an  American  vessel,  re- 
cited that,  the  vessel  having  been  cleared  for  Cadiz,  a  port  actually 
blockaded  by  the  British,  the  master  of  the  brig  '  persisted  in  his 
intention  of  entering  that  port,  after  warning  from  the  blockading 
force  not  to  do  so.'  The  condemnation  occurred  in  August,  1800. 
By  article  18  of  the  treaty  between  the  United  States  and  Great 
Britain  of  1794  it  was  provided  that  if  a  vessel  sailed  for  a  blockaded 
port  without  knowledge  of  the  blockade,  she  might  be  turned  away, 
but  should  not  be  detainedj  nor  the  cargo,  if  not  contraband,  be 
confiscated,  *  unless  after  notice  she  shall  again  attempt  to  enter.'  It 
was  held  that  '  persisting  in  an  intention^  was  not  an  '  attempt  to 
enter,'  and  that  the  decree  did  not  show  a  valid  ground  of  condemna- 
tion. This  b^ing  so,  it  was  held  that  the  parties  might  look  to  other 
evidence  in  the  case.  The  facts  Were  recited  in  a  special  verdict,  by 
which  it  appeared  that  the  vessel,  instead  of  being  first  turned  awav, 
was,  though  she  had  no  previous  knowledge  of  the  blockade,  simply 
detained,  and  that  her  master  was  drawn  into  certain  conversations 
in  which  he  used  expressions  which  might  be  construed  as  evidence  of 
an  intention  to  sail  for  Cadiz,  should  he  be  liberated.  These  facts 
were  held  not  to  amount  to  an  attempt  again  to  enter  that  port. 
As  to  what  might  constitute  such  an  attempt,  the  court  observed: 
'Lingering  about  the  place,  as  if  watching  for  an  opportunity  to 
sail  into  it,  or  the  single  circumstance  of  not  making  immediately 
for  some  other  port,  or  possibly  obstinate  and  determined  declara- 
tions of  a  resolution  to  break  the  blockade,  might  be  evidence  of  an 
attempt,  after  warning,  to  enter  the  blockaded  port.'  Fitzsimmons 
V.  Newport  Ins.  Co.  (1808),  4  Cranch,  185,  26().'' 
Moore's  Digest,  vol.  7,  pp.  830,  831. 
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"Where,  in  time  of  war,  a  foreign  vessel,  availing  herself  of  a 
proclamation  of  the  President  of  Mav  12,  1862,  entered  the  port 
of  New  Orleans,  the  blockade  of  which  was  not  removed,  but  only 
relaxed  in  the  interests  of  commerce,  she  thereby  assented  to  the 
conditions  imposed  by  such  proclamation  that  she  should  not  take 
out  goods  contraband  of  war,  nor  depart  until  cleared  by  the  collec- 
tor of  customs  according  to  law.  United  States  v.  Diekelman,  92 
U.  S.  520." 

Moore's  Digest,  vol.  7,  pp.  845. 

"  A  permit  to  enter  or  depart  from  a  blockaded  port,  issued  by  an 
officer  who  has  no  authority  to  grant  it,  is  invalid,  and  will  not  save 
a  vessel  from  condemnation  on  the  charge  of  blockade  running.  The 
Sea  Lion^  5  Wall.  630;  s.  p.,  The  Oudchita  Cotton^  6  id.  521;  s.  p., 
The  Reform,  3  id.  617  ;s.  p.,  Coppell  v.  Hall,  7  id.  542." 
Moore's  Digest,  vol.  7,  p.  845. 

"A  vessel  was  condemned  for  intended  breach  of  the  blockade  of 
the  southern  coast,  having  been  found  near  Great  Abaco  Island, 
with  no  destination  sufficiently  proved,  without  sufficient  documents, 
with  a  cargo  of  which  much  the  largest  part  consisted  of  contraband 
of  war,  and  with  many  letters  addressed  to  one  of  the  blockaded  ports, 
for  which  her  chief  officer  declared  that  she  meant  to  run.  The 
Adela,  6  Wall.  266." 

Moore's  Digest,  vol.  7,  p.  835. 

"A  cargo  shipped  from  a  neutral  country  by  neutrals  resident 
there,  and  destined  ostensibl}^  to  a  neutral  port, 'was  restored  with 
costs  after  capture  in  a  suspicious  region,  and  where  the  vessel  on  its 
outward  voyage  had  violated  a  blockade;  there  having  been  nothing 
to  fix  on  the  neutrals  themselves  any  connection  with  the  ownership 
or  outward  voyage  of  the  vessel  (which  was  itself  condemned),  nor 
anything  to  prove  that  their  purposes  were  not  lawful.  But  a  cer- 
tain portion  of  the  cargo,  which  had  been  shipped  like  the  rest,  ex- 
cept that  the  shipper  was  a  merchant  residing  and  doing  business 
in  the  enemy's  countrv,  was  condemned.  The  Flying  Scud,  6  Wall. 
263." 

Moore's  Digest,  vol.  7,  p.  834. 

"A  vessel  sailing  through  blockaded  waters  was  seized  on  suspicion 
of  intent  to  break  the  blockade.  Besides  the  fact  that  her  manifest 
bore  date  as  of  a  day  when  only  a  part  of  the  cargo  was  laden,  her 
bills  of  health  and  clearance  pointed  to  one  port  as  her  port  of  desti- 
nation, while  the  captain's  letter  of  instructions  required  him  to  stop 
at  another,  not  in  a  direct  line,  for  instructions.  The  vessel's  bills 
of  health  specified  six  men  and  no  passengers,  there  being,  in  fact, 
one  passenger ;  and  the  provisional  certificate  of  registry  represented 
as  sole  owner  one  person,  and  other  j)apers  another.  It  was  held 
that  these  circumstances  justified  the  seizure. 

"It  further  appeared  that  the  vessel's  name  had  been  changed, 
and  that  her  master  had  ten  months  before  commanded  a  blockade 
runner.  Not  only  was  her  ownership  in  doubt,  the  ostensible  owner- 
ship being  apparently  but  a  mere  cover,  but  no  claim  was  put  in  for 
her,  except  by  the  captain,  who  put  in  a  claim  for  the  ostensible 
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owners,  though  without  instructions  from  them  and  only  in  his 
capacity  of  master.  The  evidence,  too,  was  very  strong  that  a  portion 
of  the  cargo  was  enemy's  property.  Under  these  circumstances  con- 
demnation was  decreed.    The  Jenny^  5  Wall.  183." 

Moore's  Digest,  vol.  7,  p.  833. 

"  Evidence  of  intent  to  violate  blockade  may  be  collected  from  bills 
of  lading,  from  letters  and  papers  found  on  board  the  captured 
vessel,  from  acts  and  words  of  the  owners  or  hirers  of  the  vessel  and 
the  shippers  of  the  cargo  and  their  agents,  and  from  the  spoliation  of 
papers  in  apprehension  of  capture.  The  Circassian^  2  Wall.  135." 
Moore's  Digest,  vol.  7,  p.  832. 

"A  neutral  vessel,  completely  laden  with  a  neutral  cargo  and  at 
anchor  on  the  neutral  side  of  a  river  which  washed  a  blockaded  coast- 
drifted  into  hostile  waters  and  was  captured  while  temporarily  at 
anchor  there  on  suspicion  of  intent  to  break  the  blockade.  It  was 
held  that  temporary  anchorage  in  waters  occupied  by  the  blockad- 
ing vessels  did  not  justify  capture  in  the  absence  of  other  grounds. 
The  Teresita,  5  Wall.  180." 

Moore's  Digest,  vol.  7,  p.  832. 

"  If  a  vessel  is  found  without  a  proper  license  near  a  blockading 
squadron,  under  circumstances  indicating  intent  to  run  the  blockade, 
and  in  such  a  position  that  if  not  prevented  she  might  pass  the  block- 
ading force,  she  cannot  thus,  flagrante  facto,  set  up  as  an  excuse  that 
she  was  seeking  the  squadron  with  a  view  of  getting  an  authority  to 
proceed  on  her  desired  voyage.  The  Josephine^  3  Wall.  83." 
Moore's  Digest,  vol.  7,  p.  831. 

"Preparations  towards  entering  a  blockaded  port,  such  as  hover- 
ing aroimd  it,  with  other  acts  from  which  an  intention  to  enter  may 
be  inferred,  are  grounds  for  seizure,  unless  the  blockade  is  exclusively 
for  ingress  or  egress.  The  Coosa^  1  Newb.  Adm.  393 ;  The  Hiawatha^ 
Blatchf .  Pr.  Ca.  1 ;  The  Empress^  Blatchf .  Pr.  Ca.  175 ;  Halleck.  Int. 
Law  (1861),  ch.  23,  sec.  23." 
Moore's  Digest,  vol.  7,  p.  831. 

"  Mere  sailing  for  a  blockaded  port  is  not  an  offense,  but  where  the 
vessel  has  knowledge  of  the  blockade,  and  sails  with  the  intention  of 
violating  it,  she  is  liable  to  capture.  A  vessel  setting  sail  from  Eng- 
land on  the  9th  of  September,  1861,  with  actual  knowledge  of  a  proc- 
lamation which  the  President  of  the  United  States  made  on  the  19th  of 
the  April  preceding,  blockading  certain  Southern  ports,  had  no  right, 
under  an  allegation  of  a  purpose  to  see  if  the  blockade  existed,  to  sail 
to  oae  of  the  ports  actually  blockaded.  The  Admiral^  3  Wall.  603." 
Moore's  Digest,  vol.  7,  p.  829. 

"  No  neutral  can,  after  knowledge  of  a  blockade,  lawfully  enter  or 
attempt  to  enter  the  blockaded  port :  and  to  do  so  would  be  a  violation 
of  neutral  character,  which,  according  to  established  usages,  would 
subject  the  property  engaged  therein  to  the  penalty  of  confiscation. 
McCall  V.  Marine  Ins.  Co.,  8  Cranch,  59." 
Moore's  Digest,  vol.  7,  p.  831. 
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"The  British  steamship  Newfoundland  was  seized  off  the  coast 
of  Cuba  July  19,  1898,  by  a  United  States  cruiser  on  a  charge  of 
attempt  to  violate  the  blockade  of  Havana.  After  the  preparatory 
testimony  was  taken,  an  order  was  made  for  further  proof,  and  on 
the  subsequent  hearing  the  vessel  and  cargo  were  condemned.  This 
sentence  the  Supreme  Court  reversed.  The  case  was  one  chiefly  of 
fact.  It  was  alleged  that  the  vessel  was  loitering  with  intent  to  seize 
an  opportunity  to  run  into  Havana ;  that  her  usual  lights  were  not 
displayed,  and  that  she  was  out  of  her  proper  course.  These  allega- 
tions were  disputed,  and  the  court  was  unwilling,  upon  the  mere 
concurrence  of  a  number  of  '  suspicious  circumstances,'  each  one  of 
which  'standing  alone'  could  be  'explained,'  to  hold  that  guilt 
was  established.  The  court  below,  in  discussing  the  proof  of  loiter- 
ing, observed  that  it  fell  'very  far  short'  of  the  inculpatory  evi- 
dence iri  the  cases  of  certain  sailing  vessels,  which  the  Government  had 
cited  as  precedents  for  condemnation ;  but  suggested  that  proof  less 
full  and  precise  might  be  accepted  in  the  case  of  steam  vessels,  owing 
to  their  superior  power  of  movement.  '  Undoubtedly  there  is  a  differ- 
ence,' said  the  Supreme  Court, '  but  if  steaan  has  increased  the  power 
of  blockade  runners,  it  has  increased  in  greater  degree,  when  con- 
joined with  the  range  of  modern  ordnance,  the  power  of  blockade 
defenders.  We  recently  had  occasion  to  consider  their  power,  and 
decide  that  a  single  modem  cruiser  might  make  a  blockad!e  effective.* 
It  was  ordered  that  the  vessel  and  cargo  be  restored,  but  without 
costs  or  damages.  The  Newfov/ndland  (1900) ,  176  U.  S.  97  *  *  * 
the  case  *  *  *  in  the  court  below  is  reported  in  89  Fed.  Rep.  99, 
510." 

Moore's  Digest,  vol.  7,  pp.  833,  834. 

In  The  Mercurvas  (1798)  (1 C.  Rob.  80) ,  it  was  said  in  respect  to  the 
cargo  of  a  vessel  captured  for  breach  of  blockade  of  Amsterdam  that : 
"The  cargo  is  not  affected  unless  the  owners  of  the  cargo  were  (1) 
either  cognizant  of  the  blockade  at  the  time  of  sailing,  or  (2)  unless 
the  master  had  been  expressly  constituted  by  the  owners  of  the  cargo 
as  their  agent." 

In  the  case  of  the  Frederick  Molke  (1798)  (1  C.  Rob.  86),  a  Danish 
ship  had  entered  the  blockaded  port  of  Havre,  taken  on  board'  a 
cargo,  and  was  captured  by  the  blockading  squadron  while  coming 
out  on  a  voyage  to  Africa. 

It  was  contended  on  the  part  of  the  ship  that  the  egress  "was  a 
new  transaction"  and  that  the  court  had  '^no  right  to  look  back  to 
the  delinquency  of  the  former  voyage;"  reference  was  also  "made 
on  this  point  to  the  law  of  contraband,  where  the  penalty  does  not 
attach  on  the  returned  voyage." 

In  regard  to  this  contention  Sir  William  Scott  said:  "Bi^t  is 
there  that  analogy  between  the  two  cases  which  should  make  the  law 
of  one  necessarily  or  in  reason  applicable  to  the  other  also  ?  I  can- 
not think  there  is  such  an  affinity  between  them.  There  is  this  essen- 
tial difference,  that  in  contraband,  the  offence  is  deposited  with  the 
cargo;  whilst  in  such  a  case  as  this,  it  is  continued  and  renewed  in 
the  subsequent  conduct  of  the  ship. 

"For  what  is  the  object  of  blockade?  Not  merely  to  prevent  an 
importation  of  supplies,  but  to  prevent  export  as  well  as  import,  and 
to  cut  off  all  communication  of  commerce  with  the  blockaded  place. 
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I  must  therefore  consider  the  act  of  egress  to  be  as  culpable  as  the 
act  of  ingress,  and  the  vessel  on  her  return  still  liable  to  seizure  and 
confiscation. 

"There  may,  indeed,  be  cases  of  innocent  egress,  where  vessels 
have  gone  in  before  the  blockade;  and  under  such  circumstances  it 
could  not  be  maintained,  that  thejr  might  not  be  at  liberty  to  retire. 

"But  even  then  a  question  might  arise,  if  it  was  attempted  to 
carry  out  a  cargo;  for  that  would,  as  I  have  before  stated,  contravene 
one  of  the  chief  purposes  of  blockade. 

"A  ship  theuj  m  all  cases,  coming  out  of  a  blockaded  port,  is  in  the 
first  instance  liable  to  seizure;  and  to  obtain  release,  the  claimant 
will  be  required  to  giv«  a  very  satisfactory  proof  of  the  innocency 
of  his  intention.  In  the  present  case,  the  ingress  was  criminal,  and 
the  egress  was  criminal,  and  I  am  decidedly  of  opinion  that  both 
ship  and  cargo,  being  the  property  of  the  same  person,  are  subject 
to  confiscation." 

In  the  case  of  the  Betsey  (1  C.  Rob.  92) ,  Sir  W.  Scott  lays  down  the 
rule  that  "to  constitute  a  violation  of  blockade  three  things  must 
be  proved;  1st,  The  existence  of  an  actual  blockade;  2dly,  The 
knowledge  of  the  party  supposed  to  have  offended ;  and,  Sdlj^,  Some 
act  of  violation,  either  by  going  in  or  coming  out  with  a  cargo  laden 
after  the  commencement  of  blockade." 
Wheaton,  p.  672. 

In  the  case  of  the  Panaghia  Rhomba   ^Moore  P.  C.  vol.  XII, 

180)  "  it  was  held  to  be  an  irresistible  inierence  of  law,  that  the 

owners  of  a  cargo  are  liable  for  the  act  of  the  master  in  attempting 

to  run  a  blockade,  if  the  cargo  was  shipped  after  they  knew  of  the 

existence  of  the  blockade,  or  might  have  known  of  it,  and  might  by 

possibility  have  been  privy  to  thq  intent  of  the  master.    In  sucn  case, 

not  only  is  no  proof  of  their  privity  necessary,  but  they  are  not 

permitted  to  deny  it." 

Wbeaton,  Dana's  Note  238,  p.  686/ 

See  also  collection  of  cases  in  Wheaton,  Vol.  II,  Appendix  36-40  as  to  how- 
far  acts  of  master  bind  owner  in  cases  of  breach  of  blockade. 

In  the  Ytow  Judith  (1799)  (1  C.  Rob.  150),  Sir  William  Scott  said 
that  where  "  the  cargo  was  put  on  board  after  the  knowledge  of  the 
blockade,  I  should  have  no  hesitation  in  saying  what  I  have  indeed 
before  laid  down,  that  the  act  of  the  master  of  the  vessel  binds  the 
owner  in  respect  to  the  conduct  of  the  ship,  as  much  as  if  it  was  com- 
mitted bj^  the  owner  himself.  There  are  powers  with  which  the  law 
invests  him;  and  if  he  abuses  his  trust,  it  is  a  matter  to  be  settled 
between  him  and  the  person  who  constituted  him  master;  but  this 
act  of  violation  is,  as  to  the  penal  consequences,  to  be  considered  as 
the  act  of  the  owners." 

In  the  case  of  the  Columbia  (1799)  (1  C.  Rob.  154),  it  was  said  by 
Sir  William  Scott :  "  It  is  unnecessary  for  me  to  observe  that  there 
is  no  rule  of  the  law  of  nations  more  established  than  tiiis;  that  the 
breach  of  a  blockade  subjects  the  property  so  employed  to  confisca- 
tion. Among  all  the  contradictory  positions  that  have  been  advanced 
on  the  law  of  nations,  this  principle  has  never  been  disputed.  It  is 
to  be  found  in  all  books  of  law,  and  in  all  treaties ;  every  man  knows 
it;  the  subjects  of  all  states  know  it,  as  it  is  universally  acknowledged 
by  all  governments  who  possess  any  degree  of  civil  knowledge." 
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This  was  the  case  of  an  American  vessel  sailing  from  America 
with  a  ca^o  for  Europe.  The  master  was  to  report  to  agents  at 
Hamburg  for  further  directions  as  to  port  of  destination.  The  Ham- 
burg agents  had  been  instructed  to  send  the  ship  to  a  consignee  at 
Amsterdam  "  Mf  the  wind  should  continue  unsteady,  and  keep  the 
English  cruisers  oflF  the  Dutch  coast;'  if  not,  they  were  to  unload 
the  cargo,  and  forward  it  by  the  interior  navigation  to  Amsterdam." 
The  American  owners  of  the  ship  and  cargo  did  not  know  of  the 
blockade  of  Amsterdam.  It  was  known,  however,  by  the  Hamburg 
agents  and  also  by  the  master  after  he  reached  European  waters. 
The  Hamburg  agents  ordered  the  ship  "  to  proceed  to  Amsterdam, 
if  the  winds  should  be  such  as  to  keep  the  English  at  a  distance." 

The  ship  was  captured  by  the  English  naval  force  and  condemned 
with  her  cargo  as  good  prize,  the  court  holding  "that  the  act  of 
the  master  will  affect  the  owner  to  the  extent  of  the  whole  of  his 
property  concerned  in  the  transaction.  The  ship  and  cargo  belong, 
in  this  case,  to  the  same  individuals,  and  therefore  they  must  be  both 
involved  in  the  sentence  of  condemnation." 

In  the  case  of  the  Adelaide  (1799)  (3  C.  Rob.  281),  which  vessel 
was  condenmed  for  breach  of  blockade  of  Amsterdam  while  on  her 
way  from  that  port  with  a  car^o  for  American  merchants  (2  C.  Rob. 
Ill),  the  court  ordered  restitution  of  the  cargo,  saying  that  " in  cases 
of  agency  of  persons  in  an  enemy's  country,  during  a  blockade,  time 
must  be  given  to  the  principal  for  opportunity  of  countermanding  his 
orders." 

In  the  case  of  the  Adonis  (1804)  (5  C.  Rob.  256),  the  ship  was  cap- 
tured for  breach  of  blockade  of  Havre.  In  answering  the  plea  that 
the  cargo  should  not  be  condemned  for  the  fault  of  the  master.  Sir 
William  Scott  said :  "  It  has  been  argued  that  the  master  is  not  the 
representative  of  the  owner  of  the*  cargo.  Certainly  he  is  not,  to 
that  extent,  and  in  the  same  manner,  in  which  he  is  held  to  be  the 
representative  of  the  owner  of  the  ship.  On  that  account,  in  some 
cases,  when  facts  have  shown  that  the  intention  of  the  owner  was 
pure,  the  court  has  given  the  party  the  benefit  of  this  distinction ;  for 
instance,  where  the  voyage  began  before  the  knowledge  of  the 
blockade  and  where  the  master,  on  being  warned  has  appeared  to 
have  been  actuated  only  by  a  personal  obstinacy  and  perverseness,  in 
pursuing  his  course  to  the  place  of  his  original  destination.  That  is 
a  case  where  the  intention  of  the  owner  is  admitted  to  be  pure,  where 
nothing  stands  against  it  in  limine^  where  there  is  no  question  of 
fact,  whether  he  was  consentient  to  the  fraud,  and,  where,  if  he  was 
affected  at  all,  it  could  only  be  by  the  strict  legal  principle  that  affects 
the  principal  by  the  conduct  of  his  agent." 

In  Fitzsimmons  v,  Newport  Insurance  Co.  (1808)  (4  Cranch, 
185),  Chief  Justice  Marshall  said:  "The  fact  of  clearing  out  for  a 
blockaded  port,  is  in  itself  innocent,  unless  it  be  accompanied  with 
knowledge  of  the  blockade.  The  clearance,  therefore,  is  not  consid- 
ered as  the  offence ;  the  persisting  in  the  intention  to  enter  that  port, 
after  warning  by  the  blockading  force,  is  the  ground  for  the  sen- 
tence.   *     *     * 

"Vattel,  b.  3,  s.  177,  says,  'AH  commerce  is  entirely  prohibited 
with  a  besieged  town.  If  I  lay  siege  to  a  place,  or  only  form  the 
blockade,  I  have  a  right  to  hinder  any  one  from  entering,  and  to 
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treat  as  an  enemy  whoever  attempts  to  enter  the  place,  or  carry  any 
thing  to  the  besieged,  without  my  leave.'  The  right  to  treat  the 
vessel  as  an  enemy  is  declared,  by  Vattel,  to  be  founded  on  the 
attempt  to  enter,  and  certainly  this  attempt  must  be  made  by  a 
person  knowing  the  fact." 

In  discussing  the  question  of  blockade,  Mr.  Justice  Story,  in  the 
case  of  McCall  v.  Marine  Ins.  Co.  (1814)  (8  Cranch,  59),  said:  "  The 
right  to  blockade  an  enemy's  port  with  a  cojnpetent  force,  is  a  right 
secured  to  every  belligerent  by  the  law  of  nations.  No  neutral  can, 
after  knowledge  of  such  blockade,  lawfully  enter,  or  attempt  to  enter, 
the  blockaded  port.  It  would  be  a  violation  of  neutral  character, 
which,  according  to  established  usages,  would  subject  the  property 
engaged  therein  to  the  penalty  of  confiscation.  In  such  a  case,  there- 
fore, the  arrest  and  restraint  of  neutral  ships  attempting  to  enter 
the  port,  is  a  lawful  arrest  and  restraint  by  the  blockading  squadron." 

In  U.  S.  V.  Guillem  (1850)  (11  How.  46),  the  facts  were  as  follows: 
During  the  blockade  of  Vera  Cruz  by  the  American  fleet  in  1847, 
Guillem,  a  neutral  subject  embarked  on  the  Jeune  Nelly ^  a  neutral 
vessel,  for  his  home  country.  The  vessel  had  committed  a  breach  of 
blockade  in  entering  the  port  and  intended  to  break  the  blockade  out- 
ward. This  fault  of  the  vessel  was,  however,  not  known  to  Guillem. 
On  the  way  out  the  vessel  was  captured  along  with  certain  money, 
the  personal  property  of  Guillem. 

The  court  held  that  this  money  was  not  good  prize  and  accordingly 
restored  it  saying,  that  if  Guillem  "  did  not  participate  in  the  design 
of  breaking  the  blockade,  his  property  is  not  affected  by  the  miscon- 
duct of  the  vessel  in  which  it  was  shipped.  Even  in  the  case  of  cargo 
shipped  as  a  mercantile  adventure,  and  found  on  board  a  vessel 
liable  to  condemnation  for  a  breach  of  blockade,  although  it  is  prima 
facie  involved  in  the  offence  of  the  vessel,  yet,  if  the  owner  can  show 
that  he  did  not  participate  in  the  offence,  his  property  is  not  liable 
to  forfeiture.  This  is  the  rule  as  stated  by  Sir  William  Scott  in  the 
case  of  T^e  Alexander^  4  Rob.  93,  and  in  the  case  of  The  Exchange^ 
1  Edwards,  39    *    *     *." 

In  the  case  of  Baltazzi  ^^  Ryder  (1858)  (12  Moore  P  .C.  168),  it 
was  held  "  that  where  the  blockade  was  known  or  might  have  been 
known  to  the  owners  of  the  cargo  at  the  time  the  shipment  was  made, 
and  they  might  possibly  be  privy  to  an  intention  to  violate  the 
blockade,  such  intention  will  be  assumed  as  an  irresistible  inference 
of  law,  when  the  blockade  is  broken;  that  in  cases  6f  blockade  for 
the  purpose  of  affecting  cargo  with  rights  of  belligerent,  the  master 
shall  be  treated  as  agent  for  owner  of  cargo  as  well  as  for  the  ship." 

The  question  of  the  liability  of  the  cargo  to  condemnation  along 
with  the  condemnation  of  the  vessel  for  violation  of  blockade  was 
considered  by  the  Privy  Council  in  the  case  of  the  Pofruighia  RJiomba^ 
(1858)  (12  Moore  P.  C.  168,  Scott,  800).  The  owner  of  the  cargo 
on  board  this  vessel  claimed  ignorance  of  any  knowledge  on  the  part 
of  the  master  to  violate  the  blockade  of  the  port  of  Odessa. 

In  its  consideration  of  the  case  the  Privy  Council  said :  "  The  first 
case  to  which  tre  have  been  referred  is  the  Mercuriiis  (1  Rob.  80), 
which  came  before  Lord  Stowell  in  1798.  There  a  cargo  had  been 
put  on  board  the  Mercurius  in  America,  at  a  time  when  it  could  not 
have  been  known  in  that  country  that  a  blockade  of  the  Texel  had 
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been  established.  The  master,  after  warning,  attempted  to  enter 
the  Texel,  and  the  ship  was  condemned,  because  the  owner  was 
bound  by  the  act  of  the  master ;  but  the  cargo  was  restored,  because, 
as  Lord  Stowell  observes,  the  shippers  at  the  time  of  shipment  could 
not  have  known  of  the  blockade,  and  the  master,  though  he  was  the 
a^ent  of  the  owner  of  the  vessel,  and  could  bind  him  by  his  contractor 
his  misconduct,  was  not  the  agent  of  the  owners  of  the  cargo,  unless 
expressly  so  constituted  by  them.  Lord  Stowell,  in  that  case,  ad- 
dressed himself  to  the  argument  of  the  captors,  that  to  exempt  the 
cargo  from  condemnation  would  open  a  door  to  fraud,  if  neutrals 
were  allowed  to  trade  with  blockaded  ports  with  immunity,  by 
throwing  the  blame  upon  the  carrier-master ;  and,  in  answer  to  that 
objection,  he  observed,  that  '  if  such  an  artifice  could  be  proved,  it 
would  establish  that  mens  rea  in  the  neutral  merchant  which  would 
expose  his  property  to  confiscation,  and  it  would  be  at  the  same  time 
sufficient  to  cause  the  master  to  be  considered  in  the  character  of 
agent,  as  well  for  the  cargo  as  for  the  ship.' 

"  In  that  case  Lord  Stowell  seems  to  have  thought  that  the  owners 
of  the  cargo  were  not  bound  by  the  act  of  the  master  without  their 
authority,  and  the  judgment  seems  rather  to  warrant  the  marginal 
note  which  the  very  learned  reporter  has  stated  as  the  effect  of  il, 
namely,  'Violation  of  blockade  by  the  master  affects  the  ship,  but 
not  the  cargo,  unless  the  property  of  the  same  owner,  or  unless  the 
owner  is  cognizant  of  the  intended  violation.' 

"  Now,  in  the  present  case,  Dr.  Lushington  has  stated  his  conviction 
that  the  owners  of  the  cargo  were  innocent  of  all  knowledge  of  the 
intended  violation;  and  if,  therefore,  the  law  remained  as  it  is  to 
be  collected  from  the  case  of  the  Mercwnus^  their  lordships  would 
have  great  difficulty  in  assenting  to  the  decision  now  under  review. 

"  But  subsequent  cases  seem  to  have  carried  the  rule  much  further^ 
and  to  have  established  that  when  the  blockade  was  known,  or  might 
have  been  known,  to  the  owners  of  the  cargo  at  the  time  when  the 
shipment  was  made,  and  they  might,  therefore,  by  possibility  be 
privy  to  an  intention  of  violating  the  blockade,  such  privity  shall  be 
assumed  as  an  irresistible  inference  of  law,  and  it  shall  not  be  com- 
petent to  them  to  rebut  it  by  evidence ;  that  in  cases  of  blockade,  for 
the  purpose  of  affecting  the  cargo  with  the  rights  of  the  belligerent^ 
the  master  shall  be  treated  as  the  agent  for  the  cargo  as  well  as  for 
the  ship.  This  is  the  result  of  the  cases  cited  by  Dr.  Lushington  in 
his  judgment,  and  the  additional  authorities  mentioned  at  the  bar. 

"Intne  case  of  th.^  Alexander  (4Eob.  94),  which  occurred  in  1801^ 
Lord  Stowell  held  that,  in  cases  of  breach  of  blockade,  the  court 
must  infer  '  that  a  ship  going  in  fraudulently,  is  going  in  the  service 
of  the  cargo,  with  the  knowledge  and  by  the  direction  of  the  owner.' 

"In  the  case  of  the  Adonis  (5  Rob.  259),  which  occurred  in  1804, 
he  went  a  step  further,  and  held  not  only  that  such  inference  must  be 
made,  but  that  (with  the  exception  to  which  we  have  already  re- 
ferred) the  owners  could  be  not  let  in  to  prove  a  contrary  intention. 
This  case  was  affirmed  upon  appeal,  and  it  possesses,  therefore,  all  the  . 
authority  which  the  decisions  of  the  tribunal  of  a  single  country  can 
give  in  a  law  in  which  all  civilized  countries  are  concerned. 

"  The  same  doctrine  is  laid  down  by  the  same  great  judge  in  the 
case  of  the  Exchange  (1  Edward's  Eep.^42),  in  1808,  and  in  the 
James  Cook  (1  Edwards,  261),  in  1810. 
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"We  find,  therefore,  a  series  of  authorities  establishing  a  general 
Tule,  which,  like  all  general  rules,  may  in  its  application  to  particular 
cases  be  occasionally  attended  with  hardship,  but  which,  nevertheless, 
may  be  necessary  to  prevent  fraud,  and  may,  on  the  whole,  promote 
the  purposes  of  justice.  It  is  a  rule  not  applicable  exclusively  to 
neutrals,  but  applies  with  equal  force  to  all  persons  attempting  to 
violate  a  blockade,  though  they  may  be  the  subjects  or  the  allies  of 
the  country  which  has  established  it.  In  the  present  case,  indeed, 
Messrs.  Baltazzi,  the  claimants,  are  British  subjects. 

"  The  propriety,  or  rather  the  necessity,  of  acting  upon  these  rules, 
is  rested  by  Lord  Stowell  on  the  notoriety  of  the  tact  that  in  almost 
all  cases  of  breach  of  blockade,  the  attempt  is  made  for  the  benefit 
and  with  the  privity  of  the  owners  of  the  cargo;  that  if  they  were 
at  liberty  to  allege  their  innocence  of  the  act  of  the  master,  it  would 
always  be  easy  to  manufacture  evidence  for  the  purpose,  which  the 
captors  would  have  no  means  of  disproving;  aiTd  that,  in  order  to 
make  a  blockade  eflFectual,  it  is  essential  to  hold  the  cargo  responsible 
to  the  blockading  power  tor  the  act  of  the  master,  to  whom  the  con- 
trol over  it  has  been  entrusted,  leaving  the  owners  to  seek  their 
remedy  against  the  master  or  the  owners  of  the  ship,  if,  in  reality, 
the  penalty  was  incurred  without  any  privity  on  their  part. 

"  It  is  impossible  not  to  feel  the  force  ot  this  reasoning ;  it  rests 
on  the  same  grounds  with  another  rule  of  the  Prize  Courts,  which 
treats  as  invalid  the  sale  of  a  ship  in  transitu,  a  point  upon  which 
we  have  had  very  recently  to  examine  the  law. 

"Against  a  rule,  acted  upon  and  promulgated  to  the  world  for  so  , 
many  years,  the  counsel  for  the  appellants,  though  challenged  to  do 
so  by  the  respondents,  have  not  produced  a  single  decision  or  dictum 
by  any  one  judge  or  jurist  in  any  part  of  the  world.  Under  these 
circumstances,  their  lordships  must  consider  it  as  a  settled  principle 
of  prize  law  by  which  they  are  bound. 

"Holding  themselves  to  be  precluded  by  the  rule  of  law  from  look- 
ing into  the  evidence  in  the  case  in  order  to  judge  of  the  guilt  or  in- 
nocence of  the  clainmants,  they  can  express  no  opinion  upon  this  sub- 
ject. But  they  think  that,  as  the  learned  judge  in  the  court  below 
has  declared  his  conviction  of  their  entire  innocence,  and  his  reluc- 
tance to  pronounce  the  sentence  complained  of,  the  claimants  may 
fairly  be  considered  to  have  been  invited  to  bring  this  appeal,  and 
that  in  afiirming  the  sentence,  her  Majesty  should  be  advised  to  make 
the  order  without  awarding  costs  against  the  appellants." 

In  the  Hiawatha  (1861)  (Blatch.  1,  20),  the  court  said:  "  The  acts 
of  the  master  of  the  vessel  in  breach  of  the  blockade  will  affect  the 
cargo  equally  with  the  vessel,  if  the  cargo  is  laden  on  board  after  the 
blockade  has  become  effective  as  to  the  vessel.  Sir  William  Scott  in 
the  Vronw  Judith,  (1  Ch.  Eob.,  151,)  the  Frederick  Molhe^  (Id.,  88,) 
and  the  Betsey^  (Id.,  94,)  declared  the  rule  to  be,  that  a  neutral  cannot 
export  cargo  from  a  blockaded  port,  taken  on  board  after  knowledge 
of  the  blockade.  The  breach  of  blockade  by  the  ship  will  equally 
affect  the  cargo  on  board,  unless  there  be  clear  proof  of  the  innocency 
of  the  cargo,  and  that  it  was  neutral  property  at  the  time  the  block- 
ade was  established.  The  evidence  of  that  fact  is  not  satisfactory  in 
this  case,  as  to  any  portion  of  the  cargo,  and  a  strong  suspicion  rests 
upon  some  part  of  it,  that  it  is  enemy  property.  The  whole  cargo 
(cotton  and  tobacco)  being  the  product  of  the  enemy's  country,  the 
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evidence  should  have  been  made  free  of  doubt  by  the  claimant,  that 
it  was  shipped  before  notice  of  the  blockade,  or  further  proof  should 
have  been  prayed  for  and  introduced  to  that  point.  The  want  of 
such  proof  would  seem  to  have  prevented  the  discharge  of  the  vessel 
by  the  government,  at  the  instance  of  the  British  minister,  after  her 
arrest.  But,  further,  in  my  opinion,  the  manner  of  the  employment 
of  the  ship  on  this  voyage  renders  the  master  the  agent  of  the  cargo 
also,  on  the  shipment  on  the  home  voyage." 

In  the  Crenshaw  (1861)  (Blatch.  1,  25),  the  court  said:  "AH  of  the 
cargo,  not  being  enemy's  property,  which  was  not  shipped  with  intent 
to  evade  the  blockade  then  established  at  the  port  of  Richmond,  or 
was  not  placed  under  the  charge  of  the  master  in  such  manner  as  to 
render  him  in  law  the  agent  of  its  owner,  in  attempting  to  evade  the 
blockade,  is  entitled  to  be  freed  from  the  arrest  and  restored  to  the 
honest  owners,  neutrals  or  residents  within  loyal  States  of  the 
Union."  • 

In  the  Hallie  Jackson  (1861)  (Blatch.  41),  the  court  said:  "The 
neutral  merchant  become  a  participator  with  the  enemy  in  any 
undertaking  or  device  to  violate  a  blockade,  and  his  property  is 
thereby  made  to  share  a  common  fate  with  the  enemy's  itself." 

liit\iQQ2iSQoii]\Q  Evening  Star  (1863)  (Blatch.  582),  which  vessel  was 
captured  for  alleged  breach  of  blockade  of  Savannah,  the  cargo,  owned 
by  neutrals,  was  released  for  the  reason  that  "  the  testimony  of  the 
two  owners  is  positive  and  direct,  on  the  preparatory  examination 
and  the  subsequent  one  given  under  the  allowance  of  further  proof, 
that  their  actual  and  sole  purpose  in  coming  out  of  Savannah  was  to 
escape,  with  their  property,  from  the  confederate  authority,  and  de- 
liver the  vessel  and  cargo  and  themselves  to  the  protection  of  the 
blockading  squadron,  and  to  the  authority  of  the  United  States,  as 
loyal  citizens  thereof.  The  collateral  evidence  of  the  intention  of 
the  claimants,  manifested  by  declarations  of  theirs  to  friends  before 
the  despatch  of  the  vessel  and  by  efforts  and  preparations  set  on  foot 
by  them,  indicates  a  fixed  purpose  and  anxiety  on  their  part  to  sep- 
arate themselves  personally  and  their  effects  from  all  connexion 
with  the  insurrectionists,  and  to  become  wholly  detached  in  interest 
and  residence  permanently  from  them." 

See  to  the  same  effect  the  General  C.  C.  Pinckney  (1863)   (Blatch.  668). 

In  the  case  of  the  Isabella  Thompson  (1863)  (Blatch.  377),  a  neu- 
tral owned  vessel,  with  a  neutral  owned  cargo  was  captured  en  route 
from  Nassau,  a  neutral  port,  to  knother  neutral  port.  The  evidence 
showed  that  the  cargo  had  been  brought  to  Nassau  in  a  vessel  that 
had  violated  the  blockade  of  Charleston  and  there  transhipped.  The 
court  in  releasing  vessel  and  cargo  said : — ^"  The  neutral  consignee  at 
that  port  [Nassau]  acquired  a  perfect  title  to  the  cargo  as  against 
the  captors,  although  it  was  carried  to  Nassau  by  runners  of  a  block- 
ade, and  the  libellants  have  no  legal  authority  to  arrest  it  on  board  of 
a  neutral  ship  while  transporting  it  from  a  neutral  port." 

In  the  Aries  (1863)  (2  Spr.  198,  1  Fed.  Cases  No.  528),  the  court 
said :  "  The  rule  of  prize  courts  seems  to  be  that,  in  all  cases  of  breach 
of  blockade,  the  owners  of  the  vessel  are  concluded  by  the  act  of  the 
master.  In  this  case,  there  is  satisfactory  evidence  that  the  owners* 
knew  of  the  blockade,  and  must  have  known  and  assented  to  this 
series  of  acts  in  violation  of  it." 
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In  the  Baigorry  (1864)  (2  Wall.  474),  it  was  held  that:  "  Intent  to 
run  a  blockade  may  be  inferred  in  part  from  delay  of  the  vessel  to 
sail  after  being  completely  laden,  and  from  changing  the  ship's 
course  in  order  to  escape  a  ship  of  war  cruising  for  blockade  runners. 
A  vessel  and  cargo,  though  owned  by  neutrals,  may  be  condemned  as 
enemy  property  because  of  the  vessel  being  engaged  in  enemy  trade 
and  because  of  an  attempt  to  violate  a  blockade  and  to  elude  visita- 
tion and  search."    (Syllabus.) 

In  the  Helen  (1865)  (L.  R  1  Ad.  and  Ecc.  1,  Scott,  821),  a  master 
sued  the  owners  of  the  vessel  for  breach  of  contract.  The  fourth 
and  last  article  of  the  owner's  answer  was  objected  to. 

Dr.  Lushington  in  rendering  judgment  said  that  the  part  of  thb 
answer  objected  to,  "  alleges  that  the  agreement  was  entered  into  for 
the  purpose  of  breaking  the  blockade  of  the  Southern  States  of 
America ;  that  such  an  agreement  is  contrary  to  law,  and  cannot  be 
enforced  by  this  Court.  In  the  course  of  the  argument,  the  judg- 
ment in  Ex  parte  Ohavasse  re  Grazebrooh^  34  L.  J.  (Bkr.),  17,  was 
cited  as  governing  the  case ;  a  judgment  recently  delivered  by  Lord 
Westbury  whilst  he  tvas  Lord  Chancellor.  The  law  there  laid  down 
is  briefly  stated,  that  a  contract  of  partnership  in  blockade-run- 
ning is  not  contrary  to  the  municipal  law  of  this  country;  and  by 
the  decree  the  partnership  was  declared  valid,  and  the  accounts 
ordered  accordingly.  It  was  admitted  that  this  decision  is  directly 
applicable  to  the  present  case,  a  suit  to  recover  wages  according  to 
a  contract  with  respect  to  an  intended  adventure  to  break  the  block- 
ade.    *     *    * 

'^"It  is,  I  conceive,  admitted  on  all  hands,  that  the  Court  must 
enforce  the  agreement  with  the  master,  unless  it  is  satisfied  that  such 
agreement  is  illegal  by  the  municipal  law  of  Great  Britain.  In 
order  to  prove  this  proposition,  the  defendants  say  that  the  agree- 
ment to  break  the  blockade  by  a  neutral  ship  is,  on  the  part  of  all 
persons  concerned,  illegal  according  to  the  law  of  nations,  and  that 
the  law  of  nations  is  a  part  of  the  municipal  law  of  the  land — ergo^ 
this  contract  was  illegal  by  municipal  law. 

"Now  a  good  deal  may  depend  on  the  sensis  in  which  the  word 
'  illegal '  is  used.  I  am  Wrongly  inclined  to  think  that  the  defend- 
ants attach  to  it  a  more  extensive  meaning  than  it  can  properly  bear, 
or  was  intended  to  bear  by  those  who  used  it.  The  true  meaning,  I 
think,  is  that  all  such  contracts  are  illegal  so  far,  that  if  carried  out, 
they  would  lead  to  acts  which  might,  under  certain  circumstances, 
expose  the  parties  concerned  to  such  penal  consequences  as  are  sanc- 
tioned by  international  law,  for  breach  of  blockade,  or  for  the  car- 
rying of  contraband.  If  so,  the  illegality  is  one  of  a  limited  char- 
acter. For  instance  suppose  a  vessel  after  breaking  the  blockade 
completes  her  voyage  home,  and  is  afterwards  seized  on  another  voy- 
age, the  original  taint  of  illegality — whatever  it  may  have  been — is 
purged,  and  the  ship  cannot  be  condemned;  yet  if  the  voyage  was, 
ah  initio,  wholly  and  absolutely  illegal,  both  by  the  law  of  nations 
and  the  municipal  law,  why  should  its  successful  termination  purge 
the  offence?  Let  me  consider  the  relative  situation  of  the  parties. 
A  neutral  country  has  a  right  to  trade  with  all  other  countries  in 
time  of  peace.  One  of  these  countries  becomes  a  belligerent,  and  is 
blockaded.    Why  should  the  right  of  the  neutral  be  affected  by  the 
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acts  of  the  other  belligerent?  The  answer  of  the  blockading  power 
is:  ' Mine  is  a  just  and  necessary  war,'  a  matter  which,  in  ordinary 
cases,  the  neutral  cannot  question,  '  I  must  seize  contraband,  I  must 
enforce  blockade,  to  carry  on  the  war.'  In  this  state  of  things  there 
has  been  a  long  and  aamitted  usage  on  the  part  of  all  civilized 
states — a  concession  by  both  parties,  the  belligerent  and  the  neu- 
tral— a  universal  usage  which  constitutes  the  law  of  nations.  It  is 
only  with  reference  to  this  usage  that  the  belligerent  can  interfere 
with  the  neutral.  Suppose  no  question  of  blockade  or  contraband, 
no  belligerent  could  claim  a  right  of  seizure  on  the  high  seas  of  a 
neutral  vessel  going  to  the  port  of  another  belligerent,  however  es- 
sential to  his  interest  it  might  be  so  to  do. 

"What  is  the  usage  as  to  blockade?  There  are  several  condi* 
tions  to  be  observed  in  order  to  justify  the  seizure  of  a  ship  for 
breach  of  blockade.  The  blockade  must  be  effectual  and  (save  acci- 
dental interruption  by  weather)  constantly  enforced.  The  neutral 
vessel  must  be  taken  in  delicto.  The  blockade  must  be  enforced 
against  all  nations  alike,  including  the  belligerent  one.  When  all 
the  necessary  conditions  are  satisfied,  then,  by  the  usage  of  nations, 
the  belligerent  is  allowed  to  capture  and  condemn  neutral  vessels 
without  remonstrance  from  the  neutral  state.  It  never  has  been  a 
part  of  admitted  common  usage  that  such  voyages  should  be  deemed 
illegal  by  the  neutral  state,  still  less  that  the  neutral -state  should  be 
bound  to  prevent  them ;  the  belligerent  has  not  a  shadow  of  right  to 
require  more  than  universal  usage  has  given  him,  and  has  no  pre- 
tence to  say  to  the  neutral :  'You  shall  help  me  to  enforce  my  bel- 
ligerent right  by  curtailing  your  own  freedom  of  commerce,  and 
making  that  illegal  by  your  own  law  which  was  not  so  before.'  This 
doctrijie  is  not  inconsistent  with  the  maxim  that  the  law  of  nations 
is  part  of  the  law  of  the  land.  The  fact  is,  the  law  of  nations  has 
never  declared  that  a  neutral  state  is  bound  to  impede  or  diminish 
its  own  trade  by  municipal  restriction.     *     ♦     * 

"I  cannot  entertain  any  doubt  as  to  the  judgment  I  ought  to 
pronounce  in  this  case.  It  appears  that  principle,  authority,  and 
usage  unite  in  calling  on  me  to  reject  the  new  doctrine  that,  to  carry 
on  trade  with  a  blockaded  port,  is  or  ought  to  be  a  municipal  offence 
by  the  law  of  nations..  I  must  direct  the  4th  article  of  the  answer 
to  be  struck  out.  I  cannot  pass  by  the  fact  that  the  attempt  to  in- 
troduce this  novel  doctrine  comes  from  an  avowed  parPieeps  cH/mdms, 
who  seeks  to  benefit  himself  by  it.  As  he  has  failed  on  every  ground, 
he  must  pay  the  cost  of  his  experiment." 

In  the  Springbok  (1866)  (5  Wall.  1),  the  court  said:  "We  have 
already  held  in  the  case  of  the  Bermuda  (3  Wall.  514),  when  goods, 
destined  ultimately  for  a  belligerent  port,  are  being  conveyed  between 
two  neutral  ports  by  a  neutral  ship,  under  a  charter  made  in  good 
faith  for  that  voyage,  and  without  any  fraudulent  connection  on  the 
part  of  her  owners  with  the  ulterior  destination  of  the  goods,  that  the 
ship,  though  liable  to  seizure  in  order  to  the  confiscation  of  the  goods, 
is  not  liable  to  condemnation  as  prize. 

"  We  think  that  the  Springbok  fairly  comes  within  this  rule.  Her 
papers  were  regular  and  they  all  showed  that  the  voyage  on  which 
she  was  captured  was  from  London  to  Nassau,  both  neutral  ports 
within  the  definition  of  neutrality  furnished  by  the  international  law. 
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The  papers,  too,  were  all  genuine,  and  there  was  no  concealment  of 
any  of  them  and  no  spoliation.  Her  owners  were  neutrals,  and  do  not 
appear  to  have  had  any  interest  in  the  cargo ;  and  there  is  no  suffi- 
cient proof  that  they  had  any  knowledge  of  its  alleged  unlawful 
destiniation  " — a  blockaded  coast. 

A  question  arose  in  February,  1863,  during  the  Civil  War,  "  which 
is  of  wide-world  interest  as  regards  neutral  commerce  in  time  of 
war,  and  as  a  consequence  of  which,  if  the  judgment  of  the  Supreme 
Court  of  the  United  States  is  to  be  treated  with  the  respect  hereto- 
fore paid  to  that  high  tribunal  and  its  decree  in  this  case  is  to  be 
generally  accepted  as  a  precedent,  it  may  be  reasonably  feared  that 
the  commerce  of  neutrals  will  be  subjugated  for  the  future  to  bel- 
ligerent exigencies  to  an  extent  never  before  submitted  to; — an  ex- 
tent, to  borrow  the  words  of  an  eminent  American  jurist,  formerly 
United  States  Secretary  of  State, '  not  tolerable  either  to  their  inter- 
ests or  to  their  pride.' 

"  It  appeia-rs  that  a  British  vessel,  named  the  Sprmghok^  which  had 
sailed  from  London  on  8th  December,  1862,  bound  lor  Nassau,  was 
crossing  tiie  Atlantic,  and  was  on  3rd  February,  1868,  at  the  dis- 
tance of  about  150  miles  to  the  eastward  of  Nassua,  the  capital  of 
New  Providence,  one  of  the  group  of  the  Bahama  Mands,  whiMi  she 
was  seized  by  the  United  States  cruiser,  Sonoma^  and  sait  in  as  prize 
to  the  Port  of  New  York.  She  was  there  libelled  in  the  District 
Court,  and  both  vessel  and  cargo  were  condemned  by  a  decree  of  that 
Court  as  lawful  prize.  The  }udgment  of  the  Court  was  delivered 
by  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of 
the  Southern  District  of  New  York,  and  the  tenor  of  the  Decree  was 
as  follows : — 

"*  United  States  District  Court. 


Ui 


The  United  States  v.  the  Barque  Springbok  and  Cargo. 


" '  This  suit  having  been  heard  by  the  Court  upon  the  pleadings, 
proofs  and  allegations  of  the  parties,  and  evidence  legally  invoked 
therein  from  other  eases,  and  the  premises  being  fully  considered,  and 
it  being  found  l>y  the  Court  tlierefrom  that  the  said  vessel  at  the  time 
of  her  capture  at  sea  was  knowingly  laden  in  whole  or  in  part  with 
articles  contraband  of  war  with  intent  to  deliver  such  articles  to  the 
aid  and  use  of  the  enemy;  that  the  true  destination  of  the  said  ship 
and  cargo  was  not  to  Nassau,  a  neutral  port,  and  for  trade  and  com- 
merce, but  to  some  port  lawfully^  blockaded  by  the  forces  of  the 
United  States,  and  with  intent  to  violate  such  blockade :  and,  furthw. 
that  the  papers  of  the  said  vessel  were  simulated  and  xalse.  Where- 
fore the  condemnation  and  forfeiture  of  the  vessel  and  cargo  is 
declared.    Ordered  that  a  decree  be  entered  accordingly.' 

"  There  -could  be  no  uncertainty  as  to  the  law  applicable  to  such  a 
case,  if  it  be  assumed  that  the  facts  warranted  ti^  conclusions  of  ithe 
learned  j^idge,  namely,  tiiat  the  vessel  was  bound  to  a  blockaded 
port,  and  ttSt  the  ship-papers  were  simulated  and  false.  The  own- 
ers, however,  of  the  ship  and  cajqgo  appealed  from  the  judgment  of 
the  District  Court  of  New  York  to  the  Supreme  Court  of  the  United 
States.  That  High  Court,  consisting  of  nine  judges,  took  a  totally 
different  view  of  the  facts  of  the  case,  and  decreed  the  vessel  to  be 
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released,  being  satisfied  that  the  ship  was  bound  to  Nassau,  where 
her  voyage  was  to  end,  and  that  her  ship-papers  were  genuine  and 
regular. 

"  The  language  of  the  Supreme  Court  ^s  reported  in  5  Wallace's 
eases  before  the  Supreme  Court,  p.  21,  was  as  follows: 

" '  Her  papers  were  regular,  and  they  all  showed  that  the  voyage 
on  which  she  was  captured  was  from  London  to  Nassau,  both  neutral 

{)orts  within  the  definitions  of  neutrality  furnished  by  international 
aw.  The  papers  were  all  genuine,  and  there  was  no  concealment  of 
any  of  them  and  no. spoliation.  Her  owners  were  neutrals,  and  do 
not  appear  to  have  had  any  interest  in  the  cargo,  and  there  is  no 
sufficient  proof  that  they  had  any  knowledge  of  its  alleged  unlawful 
destination.' 

"'The  preparatory  examinations  do  not  contradict,  but  rather 
sustain  the  papers.' 

"Bearing  in  mind  the  instructions  which  the  President  of  the 
United  States  had  directed  to  be  sent  to  the  commanders  of  the 
United  States  cruisers,  that  before  seizing  any  vessel  they  were  to 
examine  carefully  her  papers,  and  if  it  should  appear  from  them 
'  that  she  was  actually  passing  from  one  friendly  or  so-called  neutral 
port  to  another,  and  not  bound  to  or  from  a  port  in  the  possession  of 
the  insurgents,  the  vessel  could  not  be  lawfully  seized ;'  it  would  seem 
prima  facie  that  the  commander  of  the  Sonoma  either  failed  in  his 
duty  to  examine  the  papers  of  the  Springhok  before  he  made  prize 
of  her,  or  that  he  seized  her  in  despite  of  the  President's  instructions. 

"It  would  have  been  reasonable  for  the  owners  of  the  cargo  to 
expect  a  reversal  of  the  decree  of  the  District  Prize  Court  in  regard 
to  the  cargo,  as  a  consequence  of  the  finding  of  the  Supreme  Court 
of  the  fact  that  the  ship  was  passing  from  one  neutral  port  to  an- 
other, where  she  was  to  discharge  her  cargo,  for  the  District  Court 
had  condemned  the  cargo  as  in  whole  or  in  part  contraband  of  war 
by  reason  of  the  ship's  destination  being  an  enemy's  port.  It  has 
been  already  observed  that,  according  to  the  practice  of  European 
Prize  Courts,  an  actual  destination  of  the  ship  and  cargo  to  an 
enemy's  port  or  to  an  enemy's  army  or  fleet,  is  necessary  to  warrant  a 
belligerent  in  capturing  a  neutral  cargo  on  the  high  seas  and  con- 
fiscating it  as  contraband  of  war,  namely,  as  forbidden  to  be  carried 
to  the  enemy.  The  Supreme  Court  passed  over  the  question  of 
'  contraband  or  not  contraband '  as  of  secondary  importance  in  the 
view  which  the  Court  took  of  the  law  applicable  to  the  case  of  the 
cargo,  and  proceeded  to  declare  it  good  prize  of  war  upon  grounds, 
which  in  matter  of  law  find  no  support  in  any  reported  judgment  of 
European  or  American  Prize  Courts  in  any  previous  war,  and  which, 
in  matter  of  fact,  were  founded  on  a  surmise." 
Twiss,  Belligerent  Right  on  High  Seas,  pp.  1^22. 

In  the  PeterJiof  (1866)  (5  Wall.  28),  the  court  said:  "So  far  as 
liability  for  infringement  of  blockade  is  concerned,  ship  and  cargo 
must  share  the  same  fate.  The  owners  of  the  former  were  owners 
also  of  part  of  the  latter;  the  adventure  was  common;  the  destination 
of  the  cargo,  ulterior  as  well  as  direct,  was  known  to  the  owners  of 
the  ship,  and  the  voyage  was  undertaken  to  promote  the  objects  of 
the  shippers.  There  is  nothing  in  this  case  as  in  that  of  the  Spring- 
hok  to  distinfiruish  between  the  liability  of  the  ship  and  that  of  the 
merchandise  it  conveyed." 
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In  the  cose  of  the  Olinde  Rodrigues  (1898)  (174  U.  S.  510,  Scott, 
835) ,  it  was  contended  on  the  part  of  the  captors  that  the  intention  of 
the  vessel  "  to  run  the  blockade  is  necessarily  to  be  inferred  from  the 
possession  of  *  *  *  bills  of  health,"  showing  the  de3tihation  of 
the  vessel  to  be  a  blockaded  port,  "and  their  alleged  concealment 
and  destruction.  Doubtless  the  spoliation  of  papers,  and,  though  to 
a  les3  degree,  their  concealment,  is  theoretically  a  serious  offence, 
and  authorizes  the  presumptibn  of  an  intention  to  suppress  incrimi- 
nating evidence,  though  this  is  not  an  irrebuttable  presumption. 

"  In  the  Pizarro  (2  Wheat.  227,  241) ,  the  rule  is  thus  stated  by  Mr. 
Justice  Story :  '  Concealment,  or  even  spoliation  of  papers  is  not  of 
itself  a  suflScient  ground  for  condemnation  in  a  prize  court.  It  is, 
undoubtedly,  a  very  awakening  circumstance,  calculated  to  excite  the 
vigilance,  and  to  justify  the  suspicions  of  the  court.  But  it  is  a  cir- 
cumstance open  to  explanation,  for  it  may  have  arisen  from  accident, 
necessity,  or  superior  force;  and  if  the  party  in  the  first  instance 
fairly  and  frankly  explains  it  to  the  satisfaction  of  the  court,  it  de- 
prives him  of  no  right  to  which  he  is  otherwise  entitled.  If,  on  the 
other  hand,  the  spoliation  be  unexplained,  or  the  explanation  appear 
weak  and  futile ;  if  the  cause  labor  under  heavy  suspicions,  or  there 
be  a  vehement  presumption  of  bad  faith,  or  gro^s  prevarication, 
it  is  made  the  ground  of  a  denial  of  farther  proof,  and  condemna- 
tion ensues  from  defects  in  the  evidence  which  the  party  is  not  per- 
mitted to  supply.' 

"  The  evidence  of  evil  intent  must  be  clear  and  convincing  before 
a  merchant  ship  belonging  to  citizens  of  a  friendlj^  nation  will  be 
condemned.  And  on  a  careful  review  of  the  entire  evidence,  we  think 
we  are  not  compelled  to  proceed  to  that  extremity. 

"  But,  on  the  other  hand,  we  are  bound  to  say  that,  taking  all  the 
circumstances  together  and  giving  due  weight  to  the  evidence  on 
behalf  of  the  captors,  probaole  cause  for  making  the  capture  un- 
doubtedly existed ;  and  the  case  disclosed  does  not  commend  this  ves- 
sel to  the  favorable  consideration  of  the  court." 

9|C  flp  V  H*  V  •!•  •!• 

The  grounds  justifying  the  capture  of  the  OUnde  Rodrigues^ 
although  they  were  not  sufficient  to  justify  her  condemnation,  are 
thus  set  forth  by  the  court : — ^"  This  vessel  had  gone  into  San  Juan  on 
July  4,  although  the  captain  had  heard  of  the  blockade  at  St.  Thomas, 
but  he  says  he  had  not  been  officially  notified  of  it;  he  telegraphed  to 
the  consul  at  San  Juan  to  know,  and  was  answered  that  they  had 
received  no  official  notice  from  Washington  that  the  port  was  block- 
aded ;  he  also  heard  while  in  San  Juan  that  '  it  would  be  blockaded 
some  future  time,  but  that  was  not  officially.'  The  vessel  was  boarded 
and  warned  by  the  Tosemite  on  July  5,  and  the  warning  entered  on 
her  log.  This  imposed  upon  her  the  duty  to  avoid  approaching  San 
Juan,  on  her  return,  so  nearly  as  to  give  just  cause  of  suspicion,  yet 
she  so  shaped  her  course  as  inevitably  to  invite  it. 

"  Wlien  the  New  Orleans  succeeded  the  Yosemite^  her  commander 
was  informed  of  the  facts  by  his  predecessor,  and  knew  that  what- 
ever the  right  of  the  Olinde  Rodigues  to  be  in  those  waters,^  she 
could  not  lawfully  place  herself  so  near  the  interdicted  port  as  to 
be  able  to  break  the  blockade  with  impunity.  But  when  he  sighted 
her  the  ship  was  on  a  course  to  all  appearances  directly  into  that  port, 
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and  steadily  pursuing  it.  And  when  he  signalled,  the  OUnde  Rodi- 
gues  apparently  did  not  obey,  but  seemingly  persisted  on  her  course, 
and  that  course  would  in  a  iew  moments  have  placed  her  within  the 
range  of  the  gun3  of  Morro  and  of  the  shore  batteries.  In  fact, 
when  the  shot  was  fired  she  was  within  the  ran^e  of  the  Morro's 
guns.  The  evidence  is  overwhelming  that  she  did  not  change  her 
course  until  after  the  shot  was  fired,  even  though  she  may  have 
stopped  as  soon  as  she  saw  the  signal.  The  turning  point  into  the 
Culeora  or  Virgin  Passage  was  perhaps  forty  miles  to  the  east- 
ward, and  while  she  could  have  passed  the  port  of  San  Juan  on  the 
course  she  was  on,  it  would  have  been  within  a  very  short  distance. 
The  disregard  of  her  duty  to  shun  the  port  and  not  approach  it  was 
so  flagrant  that  the  intention  to  break  the  blockade  was  to  be  pre- 
sumed, though  we  do  not  hold  that  that  was  a  presumption  de  jure. 

"  The  ship's  log  was  not  produced  until  three  hours  after  she  was 
boarded,  and  it  now  appears  that  the  papers  furnished  the  board- 
ing officer,  *said  to  be  all  the  ship's  papers,'  did  not  include  two 
Spanish  bills  of  health  in  which  San  Juan  was  entered  as  the  ves- 
sel's destination.  These  were  destroyed  after  the  ship  reached 
Charleston,  and  were,  therefore,  in  the  ship's  possession  when  the 
other  papers  were  delivered.  Had  they  been  shown,  as  they  should 
have  been,  can  it  be  denied  that  they  would  have  furnished  strongs 
corroboration  of  criminal  intent?  Or  that  their  destruction  tended 
to  make  a  case  of  '  strong  and  vehement  suspicion '?  " 

The  court  accordingly  restored  the  vessel  to  her  owners,  ^  without 
damages,"  and  imposed  on  her  "  payment  of  the  costs  and  expenses 
incident  to  her  custodjs^  and  preservation,  and  of  all  costs  m  the 
cause  except  the  fees  oi  counsel." 

In  the  case  of  the  cargo  of  the  Veteran  (1905)  (2  Euss-Jap.  P.  C, 
199) ,  the  Higher  Prize  Court  of  Japan  held,  in  respect  to  the  cargo 
of  a  vessel  captured  for  breach  of  blockade,  as  follows : 

"Moreover,  the  cargo  in  this  case  consisted  of  things  for  which 
there  was  at  the  time  an  urgent  demand  in  Port  Arthur,  and,  as  it 
belonged  in  its  entirety  to  the  charterers,  it  may  be  presumed  that 
they  and  the  master,  while  fully  aware  of  the  existence  of  the 
blockade,  had  planned  to  break  it.  The  decision  of  the  Prize  Court 
condemning  the  whole  of  the  cargo  was  therefore  correct." 
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BE  LAID,  AND  TOBPEDOES  NAT  BE  USED. 

It  is  forbidden — 

1.  To  lay  unanchored  automatic  contact  mines,  except  when 
they  are  so  constructed  as  to  become  harmless  one  hour 
at  most  after  the  person  who  laid  them  ceases  to  control 
them; 

2.  To  lay  anchored  automatic  contact  mines  which  do  not 
become  harmless  as  soon  as  they  have  broken  loose  from 
their  moorings; 

3.  To  use  torpedoes  which  do  not  become  harmless  when 

they  have  missed  their  mark. — Article  i,  Hague  VIII ^^  1907, 

"Article  1.  It  is  forbidden  to  place  anchored  or  unanchored  auto- 
matic contact  mines  in  the  open  sea,  the  question  of  mines  under 
electric  control  being  reserved." 

Institute  (1910),  p.  167. 

"ARTiciiE  2.  Belligerents  may  lay  mines  in  their  own  and  in  the 
enemy's  territorial  waters. 

"But  it  is  forbidden  even  in  the^e  territorial  waters:  (1)  to  lay 
unanchored  automatic  contact  mines  unless  they  are  so  constructed 
as  to  become  harmless  one  hour  at  most  after  the  person  wh6  laid 
them  ceases  to  control  them;  (2)  to  lay  anchored  contact  mines  which 
do  not  become  harmless  as  soon  as  they  have  broken  loose  from  their 
moorings." 

Institute  (1910),  p.  167. 

"Article  3.  It  is  forbidden  to  make  use,  either  in  territorial  waters 
or  on  the  high  sea,  of  torpedoes  which  do  not  become  harmless  when 
they  have  missed  their  mark." 

Institute  (1910),  p.  167. 

"Article  7.  The  question  of  the  laying  of  mines  in  straits  is  re- 
served, both  as  concerns  neutrals  and  belligerents." 

Institute  (1911),  p.  168. 

"Article  9.  A  violation  of  one  of  the  preceding  rules  entails  re- 
sponsibility therefor  on  the  part  of  the  State  at  fault. 

"The  State  which  has  laid  the  mine  is  presumed  to  be  at  fault 
unless  the  contrary  is  proved. 

"An  action  may  be  brought  against  the  guilty  State,  even  by  indi- 
viduals, before  the  competent  International  Tribunal." 
Institute  (1911),  p.  168. 

*  The  present  Convention  shall  remain  In  force  for  seven  years,  dating  from  the 
sixtieth  day  after  the  date  of  the  first  deposit  of  ratifications. 

Unless  denounced,  it  shall  continue  in  force  after  the  expiration  of  this  period. — Article 
11,  Hague  VIII,  mrt. 

421 
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"Article  19.  Torpedoes, — It  is  forbidden  to  employ  torpedoes 
which  do  not  become  harmless  when  they  have  missed  their  mark." 
Institute  (1913),  p.  178. 

"Article  20.  Sv^marme  mines.  It  is  forbidden  to  lay  automatic 
contact  mines,  anchored  or  not,  in  the  open  sea." 
Institute  (1913),  p.  178. 

"Article  21.  Belligerents  may  lay  mines  in  their  territorial  waters 
and  in  those  of  the  enemy. 

"  But  it  is  forbidden,  even  in  territorial  waters : 

"1.  to  lay  unanchored  automatic  contact  mines  unless  they  are  so 
constructed  as  to  become  harmless  one  hour  at  most  after  the  person 
who  laid  them  ceases  to  control  them; 

"2.  to  lay  anchored  automatic  contact  mines  which  do  not  become 
harmless  as  soon  as  they  have  broken  loose  from  their  moorings." 

Institute  (1913),  p.  178. 

"  Submarine  mines  are  of  two  distinct  sorts.  The  first  are  called 
observation  mines.  They  are  fired  by  an  operator  on  shore,  who 
touches  a  button  and  frees  an  electric  current  when  he  sees  an 
enemy's  war-ship  in  the  act  of  crossing  the  mine  field.  They  re- 
quire no  special  regulation,  as  they  are  easily  kept  under  control 
and  when  properly  managed  cannot  harm  neutral  shipping.  But 
maritime  states  are  giving  them  up,  as  being  at  once  expensive  and 
incapable  of  being  worked  at  a  considerable  distance  from  land. 
The  other  kind  are  in  no  way  connected  with  the  shore.  They  are 
described  as  mechanical  mines,  or  automatic  submarine  contact 
mines.  Their  peculiarity  is  that  when  struck  with  considerable 
force  they  explode  through  some  internal  action.  They  may  be 
anchored  to  the  bottom  and  adjusted  to  any  required  depth  below 
the  surface,  or  they  may  be  dropped  into  the  water  without  fasten- 
ings of  any  kind  and  allowed  to  drift  wheresoever  the  winds  and 
waves  take  them." 

Lawrence,  p.  533. 

"  Mines  have  been  used  on  land  since  the  invention  of  explosives. 
We  have  more  or  less  obscure  notices  of  something  resembling  them 
at  sea  in  mediaeval  times,  such  as  the  Greek  fire  and  '  serpents '  on 
board  the  Saracen  dromond  destroyed  by  Richard  I  off  Beyrout.  But 
submarine  mines  properly  so  called  were  not  adopted  as  a  regular 
means  of  defence  till  the  American  Civil  War,  when  the  Southerners 
destroyed  some  of  the  blockading  Northern  ships  by  means  of  them. 
Attention  was  thus  directed  to  them  as  terribly  efficient  instruments 
of  warfare ;  and  of  late  years  much  inventive  ingenuity  and  scientific 
knowledge  have  been  applied  to  the  task  of  developing  their  destruc- 
tive qualities.  In  the  Russo-Japanese  War  of  1904^1905  both  bellig- 
erents used  submarine  mines  on  a  large  scale,  and  the  results  showed 
that  innocent  neutrals  might  suffer  from  them  to  a  hitherto  unsus- 
pected extent.  It  was,  therefore,  highly  desirable  that  the  Hague 
Conference  of  1907  should  regulate  the  use  of  the  new  weapon.  It 
toiled  long  at  the  attempt ;  but  the  result  is  one  of  the  least  satisfac- 
tory pieces  of  its  work.    In  the  preamble  of  the  Convention  which 
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dealt  with  the  subject  it  declared  itself  '  inspired  by  the  principle  of 
the  freedom  of  the  seas  as  the  common  highway  of  all  nations,'  and 
set  forth  as  its  aims  the  mitigation  of  the  severity  of  war  and  the 
protection  of  peaceful  commerce.  But  it  seemed  conscious  of  a  failure 
to  attain  these  exalted  objects;  for  it  spoke  of  the  rules  it  laid  down 
as  provisional,  and  decreed  that  the  contracting  powers  should  reopen 
the  question  in  six  years  and  a  half,  unless  by  that  time  it  had  been 
already  settled  by  a  third  Hague  Conference.    *    *    * 

"  The  Convention  was  passed  at  last  by  a  Conference  utterly  weary 
of  ineffective  attempts  to  deal  with  the  subject;  and  it  bears  marks 
at  every  .turn  of  the  series  of  compromises  that  gradually  whittled 
away  the  strength  of  the  original  proposals.  The  human  race  must 
make  up  its  mind  whether  it  is  made  for  war  with  peace  as  an 
occasional  breathing-space,or  for  peace  with  war  as  an  unfortunate 
interruption  tolerated  only  because  it  settles  important  questions 
that  cannot  otherwise  be  disposed  of.  If  war  is  paramount,  the  Con- 
vention may  stand  with  all  its  obvious  sacrifices  of  neutral  safety  to 
belligerent  exigencies.  If  not,  drastic  alterations  are  required  in  it, 
as  its  authors  more  than  suspected." 
Lawrence,  pp.  532-536. 

''The  Conference  established 'no  restrictions  [other  than  that 
found  in  Article  2]  as  to  the  places  where  mines  may  be  laid;  but 
the  common  law  of  nations  does  in  effect  forbid  belligerents  to  make 
use  of  them  in  neutral  waters,  hj  prohibiting  warlike  operations 
therein.  As  things  stand  at  present  the  hostile  parties  may  strew 
them  over  the  high  seas  and  sow  them  broadcast  in  their  own  terri- 
torial waters  and  those  of  their  foes.     *     *    * 

"  We  have  seen  that  unanchored  mines  may  be  used  if  they  become 
harmless  within  an  hour  after  escaping  from  the  control  of  the  per- 
son who  laid  them.  Does  control  exist  when  a  string  of  mines  is 
attached  to  the  free  end  of  a  tow  rope  several  miles  in  length?  If 
so,  it  does  not  mean  power  to  regulate  movement  and  prevent  injury 
to  innocent  vessels.  The  simple  requirement  of  harmlessness  within 
an  hour  of  being  placed  in  the  water  would  have  been  much  more 
efficacious.    *    *     * 

"The  Institute  of  International  Law  has  discussed  the  question 
three  times  since  the  second  Hague  Conference  sat.  In  1911  at  Mad- 
rid it  decided  against  the  closure  of  an  enemy's  ports  by  mines  alone. 
In  1908  at  Florence,  and  again  in  1910  at  Paris,  it  agreed  on  the  pro- 
hibition of  both  anchored  and  drifting  mines  on  the  high  seas.  This 
is  the  only  formula  of  safety  for  neutrals  in  oceanic  voyages.  The 
waters  that  are  a  scene  of  conflict  at  one  moment  are  a  highway  of 
peaceful  passage  the  next.  No  precautions  can  make  sure  that  every 
floating  mine  put  into  the  waves  during  an  engagement  becomes  in- 
nocuous soon  after,  and  no  rules  can  secure  the  universal  observance 
of  precautions  in  the  excitement  of  a  battle.  Anchored  mines  placed 
in  shoal  water  to  protect  a  stationary  fleet  or  block  a  channel  remain 
as  engines  of  death  after  the  fleet  has  departed.  When  a  particular 
use  of  the  high  seas  for  war  renders  them  dangerous  for  purposes  of 
peaceful  intercourse,  and  there  are  no  outward  indications  of  the 
peril  to  warn  off  innocent  passers-by,  the  warlike  use  should  be  for- 
bidden in  the  interest  of  humanity.    The  territorial  waters  of  bel- 


424  LAWS  OF  MABITIME  WABFABE. 

ligerents  require  different  treatment;  but  combatants  ought  to  be 
forbidden  to  use  in  them  means  of  destruction  that  may  take  effect 
outside  without  giving  warning  of  their  presence..  This  involves 
the  prohibition  of  unanchored  mines,  since  the  experience  of  the 
Russo-Japanese  War  shows  that  they  may  drift  out  to  sea  by  hun- 
dreds and  destroy  neutral  life  and  property  at  a  great  distance  from 
the  scene  of  conflict.  The  loss  of  their  noxious  properties  after  im- 
mersion for  a  given  time  cannot  be  guaranteed  in  every  case,  and  if 
only  a  few  exploded  against  the  sides  of  neutral  vessels  the  results 
could  be  deplorable.  Anchored  mines  can  without  difficulty  be  con- 
structed so  as  to  become  harmless  as  soon  as  they  have  broken  adrift 
from  their  moorings.  But  there  is  no  security  that  they  will  not 
drag  their  anchors;  and  the  danger  that  this  should  happen  unob- 
served is  considerable  when  such  mines  are  laid  along  a  coast-line 
which  is  not  constantly  watched  because  it  is  free  at  the  moment 
from  active  operations.  It  would,  therefore,  be  wise  to  prohibit  the 
use  of  anchored  mines  in  the  territorial  waters  of  the  belligerents, 
except  for  the  attack  and  defence  of  fortified  places,  and  m  such 
cases  they  need  not  be  confined  strictly  to  territorial  waters,  but 
might  be  allowed  within  the  zone  of  active  operations.  The  pres- 
ence of  the  opposing  forces  would  constitute  ample  warning  to  neu- 
tral vessels.  Any  of  them  that  approached  the  lines  of  the  com- 
batants would  do  so  at  their  peril,  just  as  much  as  if  they  attempted 
to  steam  between  the  squadrons  of  a  fleet  in  action. 

"If  the  prohibitions  just  suggested  were  adopted,  the  question 
of  the  use  of  mines  in  blockades  would  be  incidentally  solved.  Or- 
dinary commercial  blockades  would  be  confined,  as  before,  to  ships; 
but  in  strategic  blockades,  when  the  reduction  of  the  place  blockaded 
was  the  ultimate  object  of  the  blockaders,  anchored  mines  would  be 
allowed  within  the  zone  of  action  of  the  blockading  force.  The  case 
of  narrow  straits  connecting  two  open  seas  remains  to  be  considered. 
On  the  general  principle  of  freedom  of  navigation  for  peaceful  ves- 
sels, no  mines  should  be  allowed  in  them,  even  when  all  their  waters 
are  territorial,  for  none  could  be  laid  without  the  most  imminent 
danger  to  passing  craft.  On  the  other  hand,  it  seems  impossible  to 
forbid  a  belligerent  to  defend  with  anchored  mine^  an  important 
port  situated,  like  Constantinople,  on  the  shore  of  one  of  these 
straits.  Perhaps  it  would  be  best  to  leave  such  places  to  the  opera- 
tion of  the  suggested  rule  which  allows  the  use  oi  anchored  mines  in 
the  attack  and  defence  of  fortified  coast  towns,  but  to  prohibit  any 
further  use  of  mines  in  the  straits  in  question.    *    ♦    ♦ 

"  The  process  of  reasoning  we  have  just  been  through  would  give 
us  a  very  simple  set  of  regulations.  They  may  be  summed  up  m  a 
sentence.  No  mines  of  anjr  kind  on  the  high  seas,  except  when  active 
operations  against  a  fortified  port  extend  beyond  marginal  waters; 
no  drifting  mines  anywhere:  no  anchored  mines  except  in  attack 
or  defence  of  a  stronghold  situated  on  the  shore,  and  tnen  all  such 
mines  to  be  so  made  as  to  become  harmless  the  moment  they  break 
adrift.  But  these  rules  must  be  held  to  apply  to  existing  circum- 
stances only.  If,  as  does  not  seem  altogether  improbable,  mines 
are  rendered  dirigible  from  a  distance  by  invisible  and  impalpable 
forces,  they  will  no  longer  be  indiscriminate  in  their  action,  but  will 
have  become  projectiles  directed  by  the  will  of  man.    In  that  case 
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the  only  rule  required  for  them  will  be  that  which  is  already  in 
force  as  regards  torpedoes.  They  must  become  harmless  when  they 
have  missed  their  mark." 

Lawrence,  pp.  534-538. 

"A  new  .mode  of  attack  which  requires  special  attention  is  that 
by  means  of  floating  mechanical,  in  contradistinction  to  so-called 
electro-contact,  mines.  The  latter  need  not  specially  be  discussed, 
because  they  are  connected  with  a  battery  on  land,  can  naturally 
only  be  laid  within  territorial  waters,  and  present  no  danger  to  neu- 
tral shipping  except  on  the  spot  where  they  are  laid.  But  floating 
mechanical  mines  can  be  dropped  as  well  in  the  Open  Sea  as  in  terri- 
torial waters;  they  can,  moreover,  drift  away  to  any  distance  from 
the  spot  where  they  were  dropped  and  thus  become  a  great  danger 
to  navigation  in  general.  Mechanical  mines  were  for  the  first  time 
used,  and  by  both  parties,  in  the  Eusso-Japanese  War  during  the 
blockade  of  Port  Arthur  in  1904,  and  the  question  of  their  admissi- 
bility was  at  once  raised  in  the  press  of  all  neutral  countries,  the 
danger  to  neutral  shipping  being  obvious.  The  Second  Peace  Con- 
ference took  the  matter  up  and,  in  spite  of  the  opposing  views  of  the 
Powers,  was  able  to  produce  the  Convention  (VlII.)  concerning  the 
laying  of  automatic  submarine  contact  mines.    *    *    * 

"  There  is  no  doubt  that  the  stipulations  of  Convention  VIII.  are 
totally  inadequate  to  secure  the  safety  of  neutral  shipping,  and  it  is 
for  this  reason  that  Great  Britain  added  the  following  reservation  in 
signing  the  Convention : — '  In  placing  their  signatures  to  this  Con- 
vention the  Britidli  plenipotentiaries  declare  tluit  the  mere  fact  that 
the  said  Convention  does  not  prohibit  a  particular  act  or  proceeding 
must  not  be  held  to  debar  His  Britannic  Majesty's  Government  from 
contesting  its  legitimacy.'  It  is  to  be  hoped  that  the  Third  Peace 
Conference  wUl  produce  a  more  satisfactory  settlement  of  the 
problem." 

Oppenheim,  voL  2,  pp.  227,  228,  229. 

"  'Anyone  who  has  seen  what  happens  even  in  peace  manoeuvres, 
when  mines  are  laid  for  a  brief  period  in  unenclosed  water,  will  know 
the  impossibility  after  only  moderately  bad  weather  of  ensuring  that 
the  mines  will  remain  in  place.  It  is  quite  common  to  find  that  some 
have  shifted  their  position  considerably.  Mines  laid  in  the  outer 
anchorage  of  Port  Arthur  or  at  Dalny,  and  in  the  bays  of  either  side 
of  the  Liautung  Peninsula,  whether  by  the  defenders  or  the  assail- 
ants, are  likely  enough  to  break  adrift  in  such  gales  as  are  common  in 
the  spring  in  the  locality  in  question ;  and  some  of  them  would  prob- 
ably drift  out  into  the  open  sea.'  Admiral  Sir  Cyprian  Bridge,  in 
the  Times,  of  30  May,  1904.  His  prophecy  has  been  amply  ful- 
fiUed." 

Westlake,  vol.  2,  p.  312,  note. 

In  respect  to  the  general  subject  matter  of  this  Convention,  Hague 
VIII,  Westlake  says : 

"There  is  no  certainty  that  floating  mines,  even  if  anchored  at 
first,  will  not  get  loose,  nor  even  much  probability  that  a  large  per- 
centage will  not  get  loose.  Thus  the  employment  by  a  belligerent, 
even  m  his  own  territorial  waters  or  in  those  of  his  en^ny  which 
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merchantmen  may  be  expected  to  avoid  during  war,  of  contact  mines 
which  do  iiot  become  innocuous  as  soon  as  they  get  loose,  is  a  cause, 
lying  well  within  the  limits  of  human  foresight,  of  slaughter  and 
damage  to  peaceable  neutrals  engaged  in  their  lawful  occupations  in 
waters  where  they  have  a  perfect  right  to  be.  During  all  the  two 
years  which  have  elapsed  since  the  close  of  the  Kusso-Japanese  war 
[to  1907],  the  seas  of  the  Far  East  have  continued  to  be  the  scene  of 
disasters  which  the  employment  of  such  mines  in  chat  contest  has 
caused  to  peaceful  shipping  and  fishermen.  Now  the  right  of  a 
state  in  the  waters  subject  to  its  sovereignty  can  certainly  not  rank 
higher  than  that  of  a  private  owner  in  the  land  or  water  which  is 
his  property.  Still  less,  if  possible,  can  the  right  of  a  state  in  the 
open  sea,  which  is  free  to  the  use  of  all,  rank  higher  than  that  of 
property.  But  no  principle  is  more  firmly  established  in  the  science 
of  law  than  that  which  says  to  an  owner  sic  utere  tuo  ut  aUenum 
non  laedas.  The  right  of  sovereignty  therefore  does  not  extend  to 
employing  anywhere  what  may  be  foreseen  to  be  engines  of  slaughter 
and  damage  to  unoffending  foreigners.  The  foreign  government 
whose  subjects  suffer  from  such  engines  does  not  need  to  enquire 
whether  their  use  is  prohibited  by  any  positive  rule  of  international 
law,  whether  resting  on  recognised  custom  or  on  agreement.  They 
are  indef e^isible  in  themselves,  and  the  foreign  government  concerned 
will  be  justified,  not  only  in  taking  up  the  cause  of  its  injured  sub- 
jects, but  even  in  interfering  in  order  to  stop  the  offending  methods 
of  war. 

"At  the  opening  of  the  Conference  of  1907  Great  Britain  pro- 
posed that  the  employment  of  unanchored  automatic  submarine  con- 
tact mines,  or  of  any  contact  mines  which  do  not  become  innocuous 
as  soon  as  they  get  loose,  shall  be  prohibited;  also  that  no  contact 
mines  at  all  shall  be  allowed  except  in  the  territorial  waters  of  a 
belligerent  or  his  enemy,  or  within  a  distance  of  ten  miles  from  the 
shore  batteries  of  a  military  port.  Japan  and  Italy  pleaded  the 
usefulness  of  loose  contact  mines  for  ships  which  are  being  pursued, 
and  proposed  that  they  should  be  allowed  on  condition  of  their 
becoming  innocuous  within  a  fixed  time,  by  accepting  which  on 
behalf  of  the  British  delegation  Captain  Ottley  gave  full  scope  to  a 
spirit  of  conciliation.  Brazil  and  the  Netherlands  wished  that 
neutrals  should  be  allowed  to  protect  their  own  waters  by  contact 
mines,  but  Captain  Ottley  replied  that  electric  mines  would  suffice 
for  that  purpose.  Russia  proposed  to  qualify  the  condition  of  be- 
coming innocuous  by  inserting  '  as  far  as  possible.' " 
Westlake,  vol.  2,  pp.  312,  313. 

"At  one  stage  of  the  prolonged  proceedings  Germany  offered  to 
agree  to  a  prohibition  of  all  use  of  floating  mines  for  five  years  in 
place  of  any  permanent  rule,  which  can  scarcely  be  otherwise  inter- 
preted than  as  indicating  an  opinion  that  war  within  five  years  Was 
not  probable,  but  Great  Britain  did  not  accept  the  offer." 
Westlake,  vol.  2,  pp.  313,  314. 

"  The  Russo-Japanese  War  drew  the  attention  of  the  world  to  the 
deadly  results  produced  by  floating  mines."  They  "  were  employed 
*  *  *  bj^  both  belligerents,  and  hundreds  either  broke  adrift  from 
their  moorings  or,  not  being  anchored  at  all,  floated  into  the  high 
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seas  and  caused  serious  loss  of  life  to  neutrals  long  after  the  conclu- 
sion of  the  war.  In  the  course  of  the  discussion  of  the  British  pro- 
posals in  Committee  the  Chinese  delegate  made  the  following  decla- 
ration which  brings  out  strongly  the  dangers  to  which  neutral  ship- 
ping is  exposed  by  their  employment :    *     *    * 

" '  The  Chinese  Government  is  even  to-day  obliged  to  furnish  ves- 
sels engaged  in  coastal  navigation  with  special  apparatus  to  raise  and 
destroy  floating  mines  which  are  found  not  only  on  the  open  sea 
but  even  in  its  territorial  waters.  In  spite  of  the  precautions  which 
have  been  taken  a  very  considerable  number  of  coasting  vessels,  fish- 
ing boats,  junks  and  sampans  have  been  lost  with  all  hands  without 
the  details  of  these  disasters  being  known  to  the  western  world.  It 
is  calculated  from  five  to  six  hundred  of  our  countrymen  engaged  in 
their  peaceful  occupations  have  there  met  a  cruel  death  in  conse- 
quence of  these  dangerous  en^nes  of  war.' "    *     ♦    ♦ 

"  Referring  to  the  loss  of  life  occasioned  in  the  China  Seas  which 
were  frequented  by  a  comparatively  small  number  of  ships  he  [Cap- 
tain Ottley,  British  naval  delegate]  said  that  had  the  number  been 
anything  like  that  frequenting  the  entrance  to  the  Baltic,  the  Darda- 
nelles, the  Straits  of  Gibralter  or  Dover  a  series  of  catastrophes 
would  have  occurred  which  would  have  attracted  the  attention  of  the 
whole  civilized  world." 

HIgglns,  pp.  328-S80. 

"Automobile  torpedoes  were  practically  excluded  from  the  discus- 
sions [of  Hague  Convention  VIII] :  They  were  referred  to  only  in 
the  1st  Article  of  this  Convention ;  the  lengthy  debates  in  the  Com- 
mittees were  all  concerned  with  submarine  mines.  Mines  are  of  three 
different  kinds:  (1)  Observation  mines  which  are  anchored  along 
the  coast  and  connected  therewith  by  wires  by  which  they  can  be  ex- 
ploded electrically.  These  are  not  dealt  with  in  the  Convention. 
They  are  innocuous  to  peaceful  shipping.  (2)  Anchored  automatic 
contact  mines  which  are  attached  to  heavy  weights,  and  which  can 
be  placed  at  any  required  depth  below  the  surface;  these  mines  are 
exploded  automatically  bj^  contact  with  heavy  bodies  such  as  ships. 
(3)  Unanchored  automatic  contact  mines  which  also  explode  by 
contact." 

Hlggins,  p.  328. 

In  the  discussions  in  the  Committee  considering  Hague  Convention 
VIII  (1907)  great  difficulty  was  experienced  in  reaching  an  agree- 
ment. In  addition  to  a  set  of  rules  proposed  by  the  British  delega- 
tion, three  different  sets  of  rules  were  considered  in  committee  before 
an  agreement  could  be  reached. 

In  the  course  of  the  discussions  the  Italian  naval  delegate  "  pointed 
out  that  mines  provided  a  cheap  form  of  defence  for  states  with  a 
weak  navy,  and  that  those  possessing  a  large  navy  and  a  long  coa3t 
line  also  found  them  a  valuable  assistance  to  their  coastal  defences. 
The  danger  to  neutrals  was  however  so  great  that  it  was  natural 
that  a  limit  should  be  imposed  on  the  unrestricted  use  of  such  terri- 
ble instruments  of  destruction,  and  he  asked  for  the  acceptance  of 
his  preliminary  amendment  to  the  British  proposals  as  neutrals  were 
safeguarded  while  a  belligerent  could  still  use  a   weapon  which 
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might  as  a  last  resort,  especially  where  a  weaker  vessel  was  being 
pursued  by  a  stronger,  prove  its  salvation.'' 

Higgins,  p.  331. 

During  the  discussion  of  the  first  Committee  draft,  Admiral  Siegel, 
6^erinan  naval  delegate,  "drew  attention  to  the  great  diversity  of 
opinion  manifested  in  the  Examining  Committee  and  the  fact  that 
none  of  the  Articles  were  imanimously  adopted.  The  question  in 
his  opinion  was  not  ripe  for  solution ;  that  attempted  was  not  satis- 
factory. He  then  passed  to  a  criticism  of  the  draft,  particularly  the 
limits  imposed  on  the  area  of  mine-laying  operations,  and  urged 
that  the  restriction  to  territorial  waters  did  not  meet  the  case  of  the 
defence  of  a  blockaded  coast  by  mines  which  to  be  effective  must  be 
laid  near  the  blockading  squadron  lying  perhaps  20  miles  or  more  off 
the  land.  Nor  could  he  accept  the  rule  that  unanchored  mines  must 
be  rendered  innocuous  within  a  given  length  of  time.  That  principle 
was  sound  as  regards  anchored  mines  which  broke  loose  from  their 
moorings  but  the  limit  of  one  hour  was  useless  where  a  weak  naval 
force  was  flying  from  a  stronger  and  dropped  unanchored  mines  in 
defence. 

"  Sir  Ernest  Satow  followed  in  a  lengthy  and  detailed  criticism  of 
the  draft  which  he  contended  was  quite  inadequate  as  a  safeguard  to 
legitimate  neutral  rights.  The  permission  to  belligerents  to  lay  mines 
anywhere  in  '  the  sphere  of  their  immediate  activity '  was  a  permis- 
sion to  strew  the  high  seas  with  mines.  On  the  outbreak  of  war  a 
catastrophe  to  a  neutral  ship  would  at  once  create  a  situation  which, 
in  all  probability  diplomacy  would  be  impotent  to  solve ;  if  therefore 
the  draft  were  adopted  the  Conference  instead  of  dimini^ing  would 
increase  the  causes  of  war.  He  strongly  urged  that  the  Conference 
ought  only  to  allow  belligerents  to  lay  anchored  mines  in  their  own 
territorial  waters  or  those  of  their  adversary  and  then  only  if  they 
became  harmless  as  soon  as  they  broke  loose;  that  belligerents  should 
only  be  allowed  to  use  floating  mines  during  a  battle  on  condition 
that  they  became  harmless  within  a  short  period;  that  anchored 
mines  should  not  be  allowed  beyond  twritorial  waters  or  more  than 
10  miles  off  military  ports,  etc.,  otherwise  the  navigation  of  a  great 
part  of  the  Baltic,  the  North  Sea,  the  Mediterranean,  etc.,  might  all 
be  rendered  full  of  dangers  beyond  these  limits,  for  the  provision 
that  anchored  mines  should  be  rendered  harmless  within  two  hours 
after  they  were  laid  was  impracticable.  The  prohibition  to  lay 
mines  outeide  belligerent  ports  to  intercept  commerce  was  equivocal 
as  appearing  to  countenance  blockade  by  mines  which  wa^  contrary 
alike  to  the  spirit  and  letter  of  the  Declaration  of  Paris.  The  Brit- 
ish proposal  m  regard  to  '  ports  de  guerre '  was  preferable. .  Finally 
he  proposed  to  extend  the  duration  of  the  Convention  for  seven 
years  or  until  the  end  of  the  Third  Peace  Conference. 

"  Baron  Marschall  von  Bieberstein  (Germany)  supported  the  views 
of  Admiral  Siegel.  He  said  Germany  did  not  mean  to  demand  an 
unlimited  liberty  in  the  use  of  mines  or  desire  to  *  sow  mines  in  pro- 
fusion in  all  the  seas';  he  fully  admitted  the  great  responsibility  of 
belligerents  in  their  use  of  mines.  Germany,  to  show  her  desire  to 
conform  to  public  opinion,  was  willing  to  forbid  the  use  of  floating 
(unanchored)  mines  for  five  years,  and  he  concluded  by  moving  an 
amendment  to  the  first  Article  of  the  draft  to  this  effect."    ♦    •    ♦ 
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At  the  time  of  the  adoption  of  the  final  draft  at  the  Plenary  Meet- 
ing of  the  Conference,  the  following  declaration  was  made  by  Sir 
Ernest  Satow  on  behalf  of  the  British  delegation : 

" '  Having  voted  for  the  Mines  Convention  which  the  Conference 
has  just  accepted,  the  British  Delegation  desires  to  declare  that  it 
cannot  regard  this  arrangement  as  furnishing  a  final  solution  of 
the  question,  but  only  as  marking  a  stage  in  international  legislation 
on  the  subject.  It  does  not  consider  that  adequate  account  has  been 
taken  in  the  Convention  of  the  right  of  neutrals  to  protection,  nor 
of  humanitarian  sentiments  which  cannot  be  neglected;  it  has  done 
all  that  is  possible  to  bring  the  Conference  to  share  its  views,  but  its 
efforts  in  this  direction  have  remained  without  result. 

"  *  The  high  seas,  Gentlemen,  are  a  great  international  highway. 
If  in  the  present  state  of  international  law  and  custom  belligerents 
are  permitted  to  fight  their  battles  there,  it  is  none  the  less  incumbent 
on  them  to  do  nothing  whidi  might,  long  after  their  departure  from 
a  particular  place,  render  this  highway  dangerous  to  neutrals  who 
have  an  equal  right  to  use  it.  We  declare  without  hesitation  that  the 
right  of  the  neutral  to  security  of  navigation  of  the  high  seas  ought 
to  take  precedence  of  the  transitory  ri^t  of  the  belligerent  to  employ 
these  seas  as  the  scene  of  the  operations  of  war. 

" '  This  Convention,  however,  as  it  has  been  adopted,  imposes  on 
the  belligerent  no  restriction  as  to  the  placing  of  anchored  mines, 
which  consequently  may  be  laid  wherever  the  belligerent  chooses,  in 
his  own  waters  for  self-defence,  in  the  waters  of  the  enemy  as  a 
means  of  attack,  or  lastly  on  the  high  seas,  so  that  neutral  naviga- 
tion will  inevitably  run  great  risks  in  time  of  naval  war  and  may  be 
exposed  to  many  a  disaster.  We  have  already  on  several  occasions 
insisted  on  the  danger  of  a  situation  of  this  kind.  We  have  endeav- 
oured to  show  what  would  be  the  effect  produced  by  the  loss  of  a 
great  liner  belonging  to  a  neutral  Power.  We  have  not  failed  to 
produce  every  argument  in  favour  of  limiting  the  field  of  action  of 
these  mines,  while  we  called  special  attention  to  the  advantages 
which  the  civilised  world  would  gain  from  this  restriction,  as  it 
would  diminish  to  a  certain  extent  the  causes  of  armed  conflicts.  It 
appeared  to  us  that  by  accepting  the  proposal  made  by  us  at  the 
beginning  of  the  discussion  dangers  would  have  been  obviated  which 
in  ©very  maritime  war  of  the  future  will  threaten  to  disturb  friendly 
relations  between  neutrals  and  belligerents.  But  since  the  Conference 
has  not  shared  our  views,  it  remains  for  us  to  declare  in  the  most 
formal  manner  that  these  dangers  exist  and  that  the  certainty  that 
they  will  make  themselves  felt  in  the  future  is  due  to  the  incom- 
plete character  of  the  present  Convention.  As,  in  our  opinion,  this 
constitutes  only  a  partial  and  insufficient  solution  of  the  problem, 
it  cannot,  as  has  already  been  pointed  out,  be  regarded  as  a  com- 
[dete  exposition  of  international  law  on  tlie  subject.  Therefore  the 
legitimacy  of  a  given  act  eaii  not  be  presumed  for  the  mere  reason 
that  the  ^Convention  has  not  forbidden  it.  That  is  a  principle  which 
we  d^ired  to  affirm,  and  which  could  never  be  ignored  by  any  state, 
whatever  its  power.' 

^  Baron  Marschali  von  Bieberstein  replied  as  follows : 

" '  In  view  of  the  declaration  just  made  by  His  Excellency  the  dele- 
gate of  Great  Britain,  I  wish  to  repeat  what  I  have  already  said  in 
the  Oommittee. 
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"  *A  belligerent  who  lays  mines  assumes  a  very  heavy  responsibility 
towards  neutrals  and  peaceful  shipping.  On  that  point  we  are  ail 
agreed.  No  one  will  resort  to  such  means  unless  for  military  reasons 
of  an  absolutely  urgent  character.  But  military  acts  are  not  gov- 
erned solely  by  principles  of  international  law.  There  are  other 
factors:  conscience,  good  sense  and  the  sentiment  of  duty  imposed 
by  principles  of  humanity  will  be  the  surest  glides  for  the  conduct 
of  sailors,  and  will  constitute  the  most  effective  guarantee  against 
abuses.  The  officers  of  the  German  Navy,  I  emphatically  affirm  (je  le 
dis  a  voix  haute) ,  will  always  fulfill,  in  the  strictest  fashion,  the  duties 
which  emanate  from  the  unwritten  law  of  humanity  and  civilisation. 

" 'I  have  no  need  to  tell  you  that  I  recognise  entirely  the  impor- 
tance of  the  codification  of  rules  to  be  followed  in  war.  But  it 
would  be  well  not  to  issue  rules  the  strict  observation  of  which  might 
be  rendered  impossible  by  the  force  of  things.  It  is  of  the  first 
importance  that  the  international  maritime  law,  which  we  desire  to 
create  should  only  contain  clauses  the  execution  of  which  is  possible 
from  a  military  point  of  view,  even  in  exceptional  circumstances. 
Otherwise  the  respect  for  law  will  be  lessened  and  its  authority 
undermined.  Also  it  would  seem  to  us  to  be  preferable  to  preserve 
at  present  a  certain  reserve,  in  the  expectation  that,  seven  years 
hence,  it  will  be  easier  to  find  a  solution  which  will  be  acceptable  to 
the  whole  world. 

"  'As  to  the  sentiments  of  humanity  and  civilisation,  I  cannot  ad- 
mit that  there  is  any  government  or  country  wiich  is  superior  in 
these  sentiments  to  that  which  I  have  the  honour  to  represent.' "  ^ 

Higgins,  pp.  334-342. 

Higgins  in  his  work  on  the  Hague  Peace  Conferences  has  the  fol- 
lowing criticism  to  offer  in  respect  to  the  results  of  this  Convention : 

"  The  declaration  of  Sir  Ernest  Satow  and  the  speeches  made  by 
the  British,  Japanese  and  Chinese  delegates  during  the  various  dis-^ 
cussions  draw  attention  in  a  striking  manner  to  the  defects  of  the 
Convention.  Baron  Marschall's  contention  that  conscience,  good 
sense  and  the  unwritten  law  of  himianity  and  civilisation  afford  a 
better  guarantee  for  the  observance  of  international  law  than  a  Con- 
vention is  unconvincing.  States  are  not  content  to  rely  on  such  prin- 
ciples for  the  maintenance  of  internal  order  j  life  and  property  are 
safeguarded  by  definite  enactments  embodying  the  old  commands 
'  Thou  shalt  not  kill,  thou  shalt  not  steal.'  The  interests  of  neutrals 
demand  that  the  law  of  humanity  and  civilisation  in  a  matter  in  which 
they  are  so  deeply  concerned  should  also  form  part  of  the  written  law 
of  nations  though  the  absence  of  the  litera  scrzpta  cannot  be  adduced 
to  justify  proceedings  against  this  unwritten  law.  It  is  impossible  to 
underestimate  the  risks  to  neutrals  from  the  use  of  mines  in 
ways  not  prohibited  by  this  Convention.  There  is  nothing  in  its 
provisions  to  forbid  a  belligerent  placing  mines,  floating  or  anchored, 
on  the  high  seas ;  nothing  to  prohibit  him  from  placing  mines  off  the 
coasts  of  the  enemy  without  regard  to  neutral  shipping,  for  the  pro- 
viso that  danger  zones  shall  be  notified '  as  soon  as  military  exigencies 

1  Referring  to  this  speech  of  de  Bleberstein,  Westlake  says : 

"  Thus  Germany  claims  the  right  to  destroy  neutral  shipplne  and  fishermen,  if  abso- 
lutely necessary  in  order  that  she  may  win  in  a  war :  Qreat  Britain  declines  to  be  bound 
by  Germany's  necessity  to  win.  We  must  repeat  our  conclusion  that  to  deny  the  suffi- 
ciency of  the  British  answer  cannot  be  reconciled  with  there  being  a  law  between  states 
as  equals."    Westlake,  vol.  2,  p.  816. 
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allow '  is  of  little  value.  The  prohibition  of  the  use  of  mines  off  the 
coasts  of  the  enemy  with  the  sole  object  of  intercepting  commercial 
shipping,  is,  as  has  been  pointed  out,  futile,  for  a  belligerent  has  only 
to  allege  a  different  object  to  make  it  illusory  and  none  of  the  safe- 
guards which  the  laws  of  blockade  require  m  the  interests  of  neu- 
trals are  mentioned  in  this  Convention.  The  prohibitions  contained 
in  the  first  Article  are  in  effect  nullified  by  the  sixth,  for  no  time  is 
specified  within  which  states  are  to  cause  their  Tnateriel  to  conform  to 
the  requirements  of  Article  1,  and  where  neutrals  suffer  from  the  use 
of  imperfectly  constructed  mines  it  is  not  likely  that  they  will  be 
satisfied  with  the  belligenent's  plea  that  he  has  been  prevented  by 
lack  of  funds  or  time  from  making  the  needful  changes. 

"  Neutrals  have  a  right  to  demand  that  the  high  seas,  the  great 
international  highway  of  all  nations,  shall  be  protected  from  bel- 
ligerent operations  to  their  detriment,  and  it  was  with  this  object 
that  the  British  proposals  were  framed.  They  were  not  accepted, 
and  Sir  Ernest  Satow's  declaration  is  a  clear  notification  that  the 
Convention  is  wholly  inadequate  as  a  guarantee  of  neutral  interests, 
and  also  that  the  legitimacy  of  acts  such  as  those  above  mentioned 
cannot  be  presumed  merely  because  a  Convention  has  not  forbidden 
them." 

Hlggins,  pp.  34a-344. 

"  The  fate  of  the  proposal  deposited  by  the  Dutch  delegate  in  ref- 
erence to  the  laying  of  mines  in  straits  must  be  mentioned.  The 
Dutch  naval  delegate  (Admiral  Roell)  desired  that  the  prohibition 
of  mine-laying  in  straits  connecting  the  high  seas  should  be  clearly 
enunciated  in  the  interests  of  neutrals.  The  right  of  innocent  pas- 
sage was  generally  admitted,  he  said,  but  it  was  desirable  that  the 
principle  should  be  definitely  adopted  in  a  conventional  stipulation, 
clearly  providing  that  straits  should  not  be  barred  in  such  a  way  as 
not  to  leave  communication  open  to  peaceful  navigation.  The 
Japanese,  United  States,  and  Turkish  delegates  all  made  reservations 
as  regards  the  Islands  of  the  Japanese  Empire,  the  Philippines,  the 
Bosphorus  and  the  Dardanelles  which  form  integral  parts  of  their 
respective  states.  The  German  and  Spanish  delegates  stated  that 
they  had  no  instructions  on  the  subject,  and  the  Russian  naval  dele- 
gate (Captain  Bfehr)  expressed  doubts  as  to  the  competence  of  the 
Conference  to  deal  with  the  question.  The  Dutch  proposal,  he  said, 
laid  down  a  general  rule  for  all  straits.  Certain  straits  are  dealt 
with  by  international  agreements  based  on  political  considerations 
and  these  were  outside  their  competence ;  it  would  be  unwise  to  lay 
down  general  rules  for  some  straits,  leaving  out  others,  as  thereby  a 
new  source  of  difficulty  would  be  occasioned.  He  concluded  by  say- 
ing that  he  was  instructed  to  state  that  the  consideration  of  the 
question  was  not  competent  to  the  Conference  and  that  he  should  not 
take  part  in  the  discussion.  The  Committee  therefore  decided  to 
suppress  all  provision  relating  to  straits.  The  Report  by  M.  Streit 
to  the  Conference  states  that  it  was  clearly  understood  that  nothing 
was  changed  by  the  Convention  as  regards  the  actual  situation  of 
straits.  '  But,  it  has  been  considered  as  natural  that  the  technical 
conditions  established  by  the  Regulations  should  be  of  general  appli- 
cation.' " 

Higgins,  p.  339. 
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Lawrence,  War  and  Neutrality  in  the  Far  East,  (2nd  Ed.)  pp. 
93-111,  ccmtains  the  following  extended  discussion  of  the  rights  and 
duties  of  belligerents  in  their  use  of  mines  in  a  naval  war : 

"A  discussion  on  a  moot  point  of  neutral  procedure  when  navi- 
gating the  high  seas,  leads  naturally  to  a  further  discussion  of  certain 
matters  connected  with  belligerent  procedure  in  the  open  waters 
which  are  part  of  the  common  highway  of  all  nations.  The  ques- 
tion, or  rather  the  group  of  questions,  to  which  we  refer,  grew  out 
of  the  sinking  of  the  Japanese  battle^ip  Haisuae^  by  a  marine  mine 
on  May  15,  when  she  was  cruising  ten  miles  south-east  of  Port 
Arthur,  and  therefore  out  on  the  high  seas  a  considerable  distance 
beyond  Russian  territorial  waters.  A  month  before,  <m  April  13, 
a  Buasian  battleship,  the  Petrofavlovsk^  had  been  destroyed  by  a 
Japanese  mine  or  mines.  But  as  the  catastrophe  took  place  in  the 
outer  roadstead  of  Port  Arthur,  and  at  no  very  great  distance  from 
the  shore,  it  was  felt  to  be  a  legal,  though  terrible,  incident  of  war- 
fare. No  one  disputes  the  right  of  belligerents  to  lay  mines  in  their 
own  territorial  waters,  or  those  of  their  foes,  ae  a  means  of  strengtti- 
ening  the  defences  of  harbours,  or  assisting  attacks  upon  them.  But 
when  the  area  of  destruction  is  extended  to  the  high  seas,  questions 
of  legality  immediately  arise.  The  sinking  of  the  Hatause  was  dis- 
cussed at  once  by  the  press  of  the  civilisedworld.  The  general  im- 
pression seems  to  have  been  that  the  Russians  created  a  mine-field 
in  the  open  sea,  or  deliberately  turned  medianical  mines  adrift  in 
all  the  waters  to  which  they  had  access.  Under  the  impression  that 
these  views  were  correct,  Russian  methods  were  vehemently  de- 
nounced, and  Russian  officers  charged  with  a  gross  violation  of  Inter- 
ixational  Law.  In  the  United  States  the  chorus  of  condemnation  was 
e^ecially  loud ;  but  the  American  Government  wisely  refrained  from 
making  representations  before  it  was  sure  of  the  facts,  and  instructed 
its  naval  attaches  abroad  to  inquire  into  the  matter. 

"  Pending  the  results  of  inquiries  and  diplomatic  representations 
of  a  formal  or  informal  character,  it  may  be  useful  to  discuss  the 
probabilities  of  the  case.  The  ordinary  observation  mine  which  is 
fired  from  the  shore  by  an  electric  current,  wh^i  the  enemy  is  seen 
to  have  come  within  thB  area  of  its  operation,  could  not  be  anchored 
without  great  difficulty,  if  at  all,  in  water  as  deep  as  that  in  which 
the  Hatsuse  sank.  Moreover,  the  adjustment  of  such  mines,  and 
dieir  connection  with  the  observation-nation  on  land,  would  require 
more  time  for  uninterrupted  work  than  is  likely  to  be  given  to  Rus- 
sian marine  engineers  by  the  Japanese  vessels  engaged  in  watching 
Port  Arthur.  Electro-contact  mines  explode  of -tiieir  own  accord 
when  strudc ;  but  th^  have  to  be  connected  with  a  battery  on  shore, 
ajid  the  explosion  takes  place  because  the  impact  of  the  vessel  which 
strike  them  completes  wie  electric  circuit.  They,  too,  could  not  be 
laid  in  deep  water  at  any  time  without  much  trouble  and  great  ex- 
pense; and  in  the  middle  of  last  May,  off  the  Kwangtung  peninsula, 
the  element  of  danger  from  the  enemy  would  obtrude  itself  in  a 
marked  manner.  We  are,  therefore,  ailmost  forced  to  the  condusion 
that  the  agent  of  destruction  employed  against  tiie  Hat9use  was  a 
mediamical  mine,  which  would  explode,  when  struck,  through  some 
internal  action,  and  would  not  be  connected  with  the  shore.  It  is 
just  possible  that  the  fatal  blow  may  have  been  struck  by  a  torpedo 
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travelling  at  low  speed  and  discharged  at  a  great  distance,  or  a  sub- 
marine may  have  been  used.  There  are  vague  reports  of  the  exist- 
ence of  one  or  two  vessels  of  this  kind  at  Port  Arthur ;  but  no  trace 
of  them  has  ever  been  discovered  by  the  Japanese,  and  it  is  exceed- 
ingly improbable  that  any  such  craft  are  among  the  defences  of  the 
Kussian  stronghold.  Moreover,  the  crew  of  any  submarine  which 
had  won  for  its  country  the  greatest  success  that  had  been  obtained 
since  the  commencement  of  the  war  would  long  ago  have  been  hon- 
oured and  decorated ;  and  the  same  may  be  said  of  those  who  dis- 
charged the  torpedo,  if  it  was  by  that  means  that  the  Japanese  bat- 
tleship was  sent  to  the  bottom.  The  more  the  matter  is  considered, 
the  more  we  seem  thrown  back  upon  mechanical  mines  as  the  agents 
of  destruction.  The  question,  then,  arises,  How  did  they  come  to 
be  on  the  spot?  Were  they  moored  to  the  bottom,  or  were  they 
adrift  ? 

"The  former  alternative  is  possible,  but  not  probable.  The  diffi- 
culties in  the  way  of  anchoring  mechanical  mines  in  deep  water  are 
almost  insuperable,  and  the  charts  show  that  the  sea  is  of  consid- 
erable depth  ten  miles  from  Port  Arthur  in  the  region  where  the 
Hatsuse  S2Ln\i,  We  cannot  pretend  to  any  certainty  in  the  matter  till 
further  information  is  at  our  disposal ;  and  even  when  official  reports 
reach  us,  they  may  not  agree.  To  this  day  there  is  no  general  con- 
sensus of  opinion  as  to  the  cause  of  the  explosion  which  sent  the 
United  States  battleship,  the  Maine^  to  the  bottom  of  the  harbour 
of  Havana  early  in  18&8;  and  there  exist  two  contradictory  reports 
from  two  commissions  of  experts.  But  such  evidence  as  we  possess 
tends  to  discredit  the  theorv  of  a  prepared  mine-field,  with  its  lines 
of  buoyant  mines,  all  carefully  placed  at  the  proper  intervals,  and 
secured  so  as  to  float  at  the  proper  depth  below  the  surface. 

"All  other  views  being  unlikely,  we  seem  driven  by  a  process  of 
elimination  to  the  idea  that  a  mechanical  mine  left  adrift  was  the 
agent  of  destruction  in  the  case  before  us.  There  is  ample  evidence 
that  many  such  mines  were  floating  in  the  Korean  Bay  and  the  Gulf 
of  Liau-tung  about  the  time  when  the  catastrophe  occurred.  On 
May  21  the  correspondent  of  the  Times  on  board  the  Hainvwn  saw 
two  within  six  niiles  of  the  British  port  of  Wei-hai-Wei.  Reports 
are  current  that  the  garrison  of  Port  Arthur  determined  in  their 
desperation  to  use  up  their  stock  of  these  terrible  machines  in  a  last 
recfeless  endeavor  to  damage  the  enemy,  regardless  of  the  risks  and 
hazards  caused  therebv  to  neutral  shipping.  They  therefore,  so  the 
story  runs,  employed  Chinese  junks  to  drop  them  at  night  in  waters 
likely  to  be  crossed  by  the  squadrons  of  Japan.  This  may  be  a  true 
tale,  but  it  sounds  like  one  of  those  marvellous  pieces  of  information 
which  are  supplied  to  us  from  time  to  time  by  the  gossip  of  Shanghai 
or  Tientsin.  Mechanical  mines  are  very  expensive,  and  it  is  not 
likely  that  the  Russian  naval  commander  in  Port  Arthur  had  enough 
of  them  in  hand  to  enable  him  to  sow  thraa  broadcast  over  the  high 
seas.  We  must  remember  that  many  had  been  used  in  the  earlien 
stages  of  the  struggle,  and  many  more  lost.  On  February  11  the 
steamer  Tenesei  was  blown  up  in  Dalny  Bay.  She  was  a  Russian 
store-ship  employed  in  laying  mines.  She  had  placed  889,  and  was 
herself  destroyed  by  the  390th.  According  to  a  correspondent  of 
the  New  York  Herald  at  Chifu,  the  389  were  soon  after  blown  out  to 
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sea  by  a  great  storm.  If  this  be  correct,  or  even  partially  correct,  a 
good  many  of  the  floating  mines  which  infest  the  neighboring  waters 
are  accounted  for.  Then  we  must  remember  that  ever  since  the  war 
began  both  belligerents  have  been  mining  all  round  the  coast  of  the 
peninsula  on  which  Port  Arthur  stands.  As  the  Japanese  pressed 
their  attacks  more  closely  home,  they  constantly  endeavourea  to  re- 
move the  Russian  mines,  and  lost  two  or  three  ships  in  the  process. 
We  know  from  a  telegram  sent  by  Admiral  Alexeieff  to  the  Czar  that 
'  up  to  May  .28  numerous  Japanese  mines  were  discovered  and  ex- 
ploded in  the  roadstead.'  Both  parties,  therefore,  have  been  hard  at 
work  removing  each  other's  infernal  machines,  an(i  iti  woiildbe  Grange 
indeed  if  some  of  them  did  not  get  adrift  in  the  course  of  the  dredg- 
ing operations.  We  can  therefore  iaccount  for  stories  brought  back 
to  port  by  frightened  merchantmen,  without  restoring  to  the  suppo- 
sition that  Russia  has  deliberately  strewn  the  high  seas  with  hidden 
dangers.  We  must  not,  however,  forget  AdmiralTogo's  report,  that  * 
when  oflF  Port  Arthur  on  the  morning  of  February  9, 1904,  his  course 
was  altered  in  order  to  escape  a  mechanical  mine  some  8000  yards 
from  land,  or  ignore  his  belief  that  mines  were  laid  on  the  spot  where 
the  Hatsuse  sank.  The  Japanese  even  name  the  Russian  vessel  which 
they  accuse  of  doing  the  work. 

"  We  pass  now  from  conjecture  about  fact  to  discussion  about  law. 
Immediately  we  find  ourselves  face  to  face  with  a  difficulty  which  is 
serious 'in  all  legal  systems,  and  specially  serious  in  that  which  is 
called  International  Law.  There  are  no  precedents.  Mines*  are  not 
new.  They  have  been  used  on  land  since  the  introduction  of  gun- 
powder. But  the  first  to  employ  them  successfully  at  sea  were  the 
Confederates,  who  mined  their  harbours,  and  blew  up  several  of  the 
attacking  or  blockading  ships.  This  was  in  the  American  Civil  War 
of  1861-1865 ;  and  since  that  time  vast  improvements  have  been  in- 
troduced in  the  apparatus  of  submarine  defence.  But  though  min- 
ing as  an  art  has  been  revolutionised,  the  practice  of  it  has  been  con- 
fined to  the  ports  and  territorial  waters  of  belligerent  powers.  The 
recent  case  is  the  first  in  which  a  mine  acted  far  out  at  sea.  How  is 
an  unprecedented  situation  to  be  met  in  International  Law?  The 
first  thing  to  be  done  is  to  see  whether  any  universally  admitted  prin- 
ciples apply  to  it,  and,  if  they  do,  to  apply  them.  The  next  is  to 
endeavour  to  bring  about  some  measure  of  international  agreement  as 
to  future  treatment  of  similar  situations.  The  best  method  for  secur- 
ing this  is  a  Conference.  One  is  due  to  codify  the  laws  of  warfare 
at  sea,  as  the  laws  of  warfare  on  land  were  codified  at  the  Hague  in 
1899.  But  we  must  wait  for  it  at  least  till  the  close  of  the  present 
war,  and  probably  a  good  deal  longer.  Meanwhile  discussion  tends 
to  clarify  opinion ;  and  it  is  certain  that  no  new  chapter  will  be  added 
to  the  law  of  nations  till  the  general  opinion  of  the  civilised  world 
has  pronounced  strongly  in  favour  of  it. 

"International  law  regards  as  fundamental  the  distinction  be- 
tween the  high  seas  and  territorial  waters.  The  former  are  the 
common  highway  of  all  nations.  The  only  purpose  for  which  they 
may  not  be  used  is  piracy.  Even  the  slave-trade  cannot  be  put  down 
upon  them  without  an  agreement  between  the  states  concerned. 
Belligerents  are  free  to  carry  on  their  warlil^e  operations  in  all 
parts  of  them;  but  neutrals  are  equally  free  to  carry  on  their  lawful 


LAWS  OP   MARITIME   WARFARE.  435 

trade.  Neither  can  set  apart  a  zone  of  ocean  into  which  the  other 
may  not  intrude;  yet  neither  can  so  use  the  right  of  passage  as  to 
interfere  with  the  legitimate  purposes  of  the  other,  among  which 
purposes  the  operations  of  war  must  be  reckoned.  Wanton  ob- 
struction of  one  by  the  other  is  forbidden.  There  must  be  give  and 
take  on  both  sides. 

"  On  the  other  hand,  territorial  waters  belong  to  the  state  which 
owns  the  adjacent  land,  and  are  under' its  jurisdiction.  It  throws 
them  open  to  the  visits  of  ships  of  all  powers  with  which  it  is  at 
peace.  But  it  is  not  bound  to  do  so,  the  only  absolute  rights  they 
can  claim  in  the  matter  being  a  right  of  asylum  when  in  danger  of 
destruction  from  the  violence  of  wind  and  wave,  and  a  right  of 
innocent  passage  when  the  water-way  between  two  portions  of  the 
high  seas  passes  through  the  territorial  zone.  Neutral  waters  are 
as  free  from  warlike  operations  as  neutral  land.  The  belligerents 
may  attack  each  other's  ports,  harbours,  and  bays,  but  with  this 
their  right  to  perform  acts  of  war  in  territorial  waters  begins  and 
ends.  Their  power  of  destruction  is,  however,  more  absolute  there 
than  on  the  high  seas;  because  it  is  not  conditioned  by  equal  rights 
of  navigation  on  the  part  of  neutrals,  and  moreover  it  has  a  pro- 
prietary aspect  which  is  permanent  as  to  their  own  waters,  and 
temporary  as  to  those  which  they  hold  in  warlike  occupation.  They 
may  perform  in  such  marginal  seas  acts  of  hostility  which  would  not 
be  tolerated  in  the  open  ocean.  No  objection  has  ever  been  taken 
against  the  use  of  weapons  which  command  them  from  the  land,  how- 
ever destructive  they  may  be ;  and  when  marine  mines  were  invented 
they  were  placed  as  a  matter  of  course  in  the  ports  and  harbours  of 
states  which  expected  attack  from  the  sea.  No  explicit  rule  of  Interna- 
tional Law  gave  permission ;  but  neither,  on  the  other  hand,  could  any 
prohibition  be  quoted.  The  accepted  principles  were  extended  by  anal- 
ogy to  the  new  situation.  Similarly,  the  attacking  party  used  without 
question  all  the  means  which  science  placed  at  its  disposal.  Nothing 
came  of  the  British  protest  in  1861  against  the  action  of  the  Federal 
forces  in  blocking  up  some  of  the  approaches  to  Charleston  and  Savan- 
nah by  means  of  vessels  sunk  in  the  channels.  Mr.  Seward,  the  Ameri- 
can Secretary  of  State,  replied  that  the  obstructions  would  be  removed 
when  the  war  was  over  and  the  Confederacy  vanquished,  and  there  the 
matter  ended.  In  the  present  war  no  one,  even  in  Russia,  has  hinted 
that  the  Japanese  went  beyond  their  rights  in  attempting  to  block  the 
channel  leading  to  the  inner  harbor  of  Port  Arthur  by  sunken 
merchantmen,  or  in  mining  the  seapathway  which  they  had  ob- 
served the  Eussian  ironclads  to  take  when  going  in  and  coming  out. 

"  If  it  be  right  to  extend  admitted  principles  to  new  cases  when 
they  are  concerned  with  territorial  waters,  it  cannot  be  wrong  to  use 
them  in  like  fashion  when  we  are  dealing  with  the  open  ocean. 
Here  the  rule  is  one  of  concurrent  rights  on  the  part  of  belligerents 
and  neutrals;  and  there  are  no  ideas  of  proprietorship  to  be  reck- 
oned with,  for  it  is  held  that  the  high  seas  are  incapable  of  appro- 
priation. Surely  this  rule  contains  an  implicit  prohibition  of  the 
use  of  such  means  of  destruction  as  shall  prove  a  lasting  danger 
to  neutral  vessels,  when  no  measures  of  active  hostility  are  going  on 
in  the  neighborhood  to  act  as  a  warning  against  approach.  It  has 
been  construed  from  time  immemorial  to  mean  that  neutral  on- 


436  LAWS  OF   MABinME  WABPAEE. 

lookers  at  a  naval  engagement  are  present  at  their  own  ri^.  It 
would  be  deemed  to  justiiy  the  capture,  and  even  the  destruction,  of 
a  neutral  vessel  which  persistently  hampered  warlike  operations. 
The  Hague  agreement  for  extending  the  principles  of  the  Geneva 
Convention  to  maritime  warfare  expressly  stated  that  belligerents 
might  control  and  order  off  hospital  ships.  They  might  '  even  de- 
tain them,  if  important  circumstances  require  it.'  If,  then,  warring 
fleets  may  order  off,  and  in  extreme  circumstances  destroy,  neutral 
vessels  which  theoretically  have  as  much  right  to  be  on  the  open  ocean 
as  they  themselves  have,  conversely  neutrals  must  be  protected  against 
the  use  of  means  of  destruction  which  would  do  away  with  security 
of  navigation,  when  issue  of  battle  was  not  openly  joined  to  be  a 
sign  to  all  and  sundry  that  they  approached  the  spot  at  their  peril. 
The  right  to  fight  at  sea,  if  it  is  to  be  conditioned,  as  heretofore,  by  the 
right  to  trade  at  sea,  must  be  limited  to  fighting  by  open  and  avoid- 
able means. 

"  We  will  now  endeavour  to  apply  these  considerations  to  the  ques- 
tions which  have  arisen  out  of  the  destruction  of  the  Hatsuse.  If 
she  was  blown  up  by  a  torpedo,  discharged  at  close  quarters  from  a 
submarine,  or  at  long  range  from  the  sh(M^  or  a  torpedo  boat,  there 
was  no  more  violation  of  International  Law  than  if  her  magazine 
had  been  exploded  by  a  shell  from  one  of  the  forts.  The  torpedo 
was  aimed  directly  at  her,  and  no  neutral  merchantman  would  nave 
been  in  any  danger,  unless  she  had  come  much  closer  than  such  ves- 
sels  ought  to  approach  to  fighting  ships.  If  the  agent  of  destruction 
was  a  floating  mechanical  mine,  which  had  got  aarift  owing  to  one 
or  other  of  the  operations  we  have  already  described,  it  is  diflScult 
to  say  that  any  existing  rule  of  law  was  broken,  though  one  may 
ardently  desire  some  strong  restraint  upon  the  carelessness  which 
strews  the  sea  with  floating  death.  But  if  a  mine-field  was  deliber- 
ately created  out  in  the  open  ocean  by  the  Russians,  in  such  a  position 
that  it  was  as  likely  to  destroy  a  peaceful  neutral  as  an  enemy's  war- 
ship, words  fail  to  express  the  reprobation  with  which  the  act  must 
be  regarded.  It  is  not  only  illegal,  but  cruel  in  the  highest  degree. 
Neutral  states  would  be  justified  in  calling  Russia  to  account  very 
sharply,  and  stating  their  intention  of  claiming  exemplary  repara- 
tion should  any  vessels  of  .theirs  be  lost  in  the  mined  areas.  The 
argument  that,  if  the  Japanese  fleet  may  bombard  Port  Arthur  from 
a  distance  of  eight  miles,  which  is  far  outside  territorial  waters,  the 
garrison  of  the  fortress  may  reply 'by  any  form  of  counter-attack, 
misses  the  point  completely.  The  forts  have  full  liberty  to  return 
shot  for  shot.  Torpedo-attacks  may  be  made  by  any  means  which 
involve  attempts  upon  the  enemy's  ships  and  no  others.  But  the 
setting  of  a  concealed  death-trap  in  a  place  where  it  is  as  likely  to 
injure  neutrals  as  foes  is  a  mode  of  warfare  contrary  to  all  former 
practice  and  to  all  sound  principle.  The  evidence  available  at  pres- 
ent hardly  bears  out  the  common  idea  that  this  was  done,  and  without 
the  clearest  proof  we  should  hesitate  to  believe  that  such  an  out- 
rage was  perpetrated.  The  still  more  horrible  story  of  the  employ- 
ment of  Chinese  junks  to  dump  cargoes  of  infernal  machines  down 
upon  the  open  sea,  careless  of  where  they  floated  and  whom  they 
destroyed,  supposes  a  defiant  recklessness  and  a  wicked  disregard 
of  human  life  which  would  be  a  disgrace  to  the  most  hardened 
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criminal.     It  is  incredible  without  attestation  infinitely  stronger 
than  vaffue  reports.  ' 

"Professor  Holland  has  pointed  out,  in  his  admirable  letters  to 
the  Times  on  this  subject,  that  it  is  not  always  easy  to  know  where 
the  line  should  be  drawn  between  territorial  waters  and  the  high 
seas.  There  is  general  agreement  with  regard  to  the  marine  league; 
but  this  applies  to  the  ordinary  coast-line,  and  not  to  bays,  estuaries, 
and  indentations,  to  say  nothing  of  narrow  straits.  Some  of  these 
are  dealt  with  by  special  compact.  In  the  absence  of  a  definite  agree- 
ment, what  is  called  the  ten-mile  rule  is  often  adopted.  Under  it, 
all  within  an  imaginary  line  drawn  f rom^  point  to  point  across  an 
inlet  is  territorial  water,  as  long  as  the  line  in  question  is  not  more 
than  ten  miles  in  length;  and  all  outside  is  part  of  the  high  seas, 
except  that  the  marine  league  is  measured  from  the  imaginary  line. 
We  cannot,  however,  attribute  universality  to  this  rule.  The  whole 
subject  needs  reconsideration.  There  has  sprung  up  of  late  yearci 
a  strong  body  of  opinion  in  favour  of  a  large  extension  of  territorial 
waters.  The  marine  league  was  adopted  when  the  utmost  range  of 
cannon  was  three  miles.  It  is  now  about  twelve;  and  in  addition 
artillery  fire  is  much  more  accurate  and  destructive  than  it  was  a 
century  and  a  half  ago.  In  1894  the  Institut  de  Droit  International 
adopted  at  Paris  resolutions  in  favour  of  the  extension  of  the  terri- 
torial zone  to  six  miles,  with  power  to  a  neutral  Qtate  to  claim  fur- 
ther extensions  for  the  purposes  of  protecting  its  neutrality,  as  long 
as  they  did  not  exceed  the  utmost  range  of  cannon  mounted  on  its 
shores.  In  the  case  of  bays  and  inlets  the  ten-mile  line  was  to  be 
replaced  by  one  of  twelve  miles.  The  events  we  have  been  describing 
will  give  an  impetus  to  tJiie  movement  for  change.  Nothing  can  be 
done  without  an  International  Congress,  and  at  present  the  prospect 
of  one  seems  reiliote.  Even  if  it  were  assembled,  the  innate  con- 
servatism of  some  states  would  be  overcome  with  difficulty.  As  late 
as  June  2,  1904,  Earl  Percy,  the  Under-Secretary  of  State  for  For- 
eign Affairs,  stated  in  the  House  of  Commons  that  His  Majesty's 
Government  were  not  prepared  to  recognise  any  extension  of  the 
three-mile  limit.  The  arffuments  in  favour  of  enlarging  territorial 
waters  are  very  strong;  but  it  will  be  necessary  to  proceed  with 
caution,  lest  unexpected  and  unwelcome  results  follow  upon  changes 
which  were  meant  to  promote  the  general  good.  A  better  example 
could  hardly  be  found  than  was  recently  given  by  Vice- Admiral  Sir 
R,  H.  Harris,  when  he  pointed  out  that  if  belligerents  were  allowed 
to  lay  mines  up  to  a  ten-mile  limit  from  their  shores,  and  England 
and  France  were  tinfortunately  at  war,  life  would  not  be  worth 
living  for  the  crews  of  neutral  merchantmen  who  might  attempt  to 
navigate  the  Straits  of  Dover." 

Moore's  International  Law  Digest,  vol.  7,  pp.  366,  367,  contains 
the  following  references  to  the  use  of  mines : 

(a)  During  the  war  in  1880  between  Peru  and  Oiile,  tiie  former 
country  used  "  boats  containing  explosive  materials,  with  the  object 
of  destroying  the  eneniy's  ships,  and  *  *  *  in  some  instances 
these  boats  had  been  set  adrift  on  the  chance  of  their  being  fallen  in 
with  some  of  the  Chilean  blockading  squadron."  The  British  min- 
ister was  instructed  " '  to  protest  in  the  strongest  manner  against  % 
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practice  which  is  fraught  with  so  much  danger  to  the  vessels  of 
neutral  powers  in  the  free  navigation  of  the  high  seas,  and  to  state 
that  Her  Majesty's  Government  will  hold  the  Peruvian  Government 
responsible  for. any  damage  which  may  be  caused  to  British  vessels 
by  the  practice  in  question.' " 

The  American  minister  was  likewise  instructed  to  make  a  'strong 
representation'  against  the  proposed  practice  and  "to  say  that  the 
United  States  must  hold  Peru  responsible  for  any  damage  done  to 
American  vessels.  A  means  of  warfare  so  dangerous  to  neutrals,  if 
it  had  been  adopted,  should,  it  was  said,  'be  at  once  checked,  not  only 
for  the  benefit  of  Peru,  bnt  in  the  interest  of  a  wise  and  chivalrous 
warfare,  which  should  constantly  aiford  to  neutral  powers  the  high- 
est possible  consideration.' " 

(b)  During  insurrectionary  trouble  in  Brazil  in  1893  commanders 
of  foreign  vessels  asked  that  firing  by  insurgents  cease  in  order  that 
the  harbor  might  be  cleared  of  floating  torpedoes.  In  reply  to  the 
request  of  the  American  minister  for  instructions  as  to  whether  he 
should  join  his  colleagues  to  the  end  of  securing  like  action  on  the 
part  of  the  Government  forts,  he  was  instructed  "'to  join  in  the 
request,  which  should  be  made  to  both  parties,  if  the  floating  torpe- 
does are  proving  a  damage  to  neutral  vessels,  that  they  permit  the 
removal  of  those  torpedoes.' " 

(c)  The  use  of  mines  by  the  United  States  in  the  Spanish- 
American  War  in  1898  is  set  forth  in  the  following  excerpt  from  the 
annual  message  of  the  President  to  Congress  on  December  12,  1898 : 

"  'Under  the  direction  of  the  Chief  of  Engineers  submarine  mines 
were  placed  at  the  most  exposed  points.  Before  the  outbreak  of  the 
war  permanent  mining  casements  and  cable  galleries  had  been  con- 
structed at  nearly  all  important  harbors.  MSst  of  the  torpedo  ma- 
terial was  not  to  be  found  in  the  market,  and  had  to  be  specially 
manufactured.  Under  date  of  April  19,  district  officers  were  directed 
to  take  all  preliminary  measures,  short  of  the  actual  attaching  of  the 
loaded  mines  to  the  cables,  and  on  April  22  telegraphic  orders  were 
issued  to  place  the  loaded  mines  in  position. 

"  'The  aggregate  number  of  mines  placed  was  1,535,  at  the  princi- 

al  harbors  from  Maine  to  California.  Preparations  were  also  made 
or  the  planting  of  mines  at  certain  other  harbors,  but  owing  to  the 
early  destruction  of  the  Spanish  fleet  these  mines  were  not  placed.' " 

Accompanying  the  notice  given  by  the  United  States  of  the  plac- 
ing of  mines  were  regulations  for  the  navigation  of  the  mined 
harbors. 


I 


Stockton  in  his  article  on  "  The  use  of  submarine  mines  and  tor- 
pedoes in  time  of  war,"  vol.  2,  American  Journal  International  Law, 
p.  276,  classified  this  means  of  floating  defense  and  offense  as  fol- 
lows: 

"1.  Automobile  torpedoes,  which  are  projected  both  from  shore 
stations  and  from  vessels  of  various  sizes  against  the  vessels  of  the 
enemy  in  the  course  of  a  naval  action. 

"2.  SulMnarine  mines  which  float  in  water-tight  cases  and  are 
anchored  along  the  coasts  and  in  and  off  harbors,  and  which  are 
generally  exploded  at  will  from  shore  by  electrical  apparatus  and 
cables. 
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"  3.  Submarine  mines  which  are  floating,  either  anchored  or  drift- 
ing, whose  explosion  is  caused  automatically  by  contact. 

"  This  latter  type  can  be  placed  rapidly  in  large  numbers  and  the 
mines  are  intended  to  be  exploded  by  a  simple  shock  arising  from  the 
contact  with  an  enemy's  vessel.  It  is  this  type  which  is  so  dangerous 
to  friend  as  well  as  to  foe,  and  submarine  mines  of  this  class  were 
especially  the  subject  of  the  discussion  at  The  Hague.  Such  float- 
ing contact  mines,  when  beyond  the  control  of  the  belligerent  using 
them,  or  which  have  broken  adrift  from  their  moorings,  carry  great 
danger  with  them  on  the  high  seas  to  neutral  and  pacific  commerce 
and  lives.  This  sea  area  should  be  free  and  open  to  all  nations  and  its 
liberty  has  been  definitely  established  by  common  consent  aud  the 
law  of  nations  for  centuries.  In  this  way,  directly  and  indirectly, 
has  arisen  a  conflict  between  the  new  conditions  of  sea  warfare  and 
national  defense  and  the  principles  of  the  freedom  of  the  seas.  No 
subject  assigned  to  the  Hague  conference  seems  to  have  required  a 
settlement  and  reconciliation  more  than  this  one,  with  its  two  vary- 
ing requirements.  The  dangers  arising  from  the  use  of  these  auto- 
matic contact  submarine  mines  are  not  of  an  imaginary  nature.  In 
the  operations  about  the  T^iaotung  Peninsula,  *  *  *  the  fatali- 
ties from  such  mines  not  only  extended  to  a  great  distance  from  the 
actual  scene  of  operations,  but  in  time  outlasted  these  operations  and 
also  the  duration  of  the  war.    *    *    * 

"It  will,  however,  have  to  be  considered  that  submarine  mines 
constitute  not  only  an  effective  but  a  comparatively  inexpensive 
means  of  defense  for  nations  possessing  (extensive  coast  lines  and 
small- navies  as  against  great  naval  powers.  This  system  of  maritime 
defense  appeals  m  consequence  to  the  less  powerful  countries  as  a 
ready  and  economical  defense  against  arbitrary  naval  strength,  and 
considering,  therefore,  the  fact  that  in  the  Hague  conference  of 
1907  the  membership  was  mostly  held  by  weak  naval  powers  it  is 
not  to  be  wondered  that  considerable  opposition  and  conservatism 
was  shown  with  respect  to  the  propositions  of  Great  Britain  as  a 
representative  of  great  maritime  power.  On  the  other  hand,  the 
Colombian  proposition  to  restrict  the  use  of  submarine  contact  mines 
for  defensive  purposes  alone  naturally  came  more  nearly  within  the 
range  of  success.  It  is  very  probable  that  if  it  were  possible  to  dif- 
ferentiate exactly  between  oflfensive  and  defensive  operations  of  this 
nature  the  employment  of  such  mines  would  have  been  so  restricted. 
The  endeavor  to  substitute  for  submarine  contact  mines  those  ex- 
ploded only  at  will  by  means  of  electricity  met  with  failure  also, 
both  on  account  of  the  want  of  readiness  in  the  placing  of  such 
mines  and  the  restricted  distance  from  the  shore  at  which  such  mines 
could  be  effectively  used.  Vessels  of  the  enemy  lying  beyond  their 
placement  could  easily,  with  the  range  of  modem  weapons,  destroy 
or  injure  by  gun  fire  in  safety  the  shipping,  resources,  and  defenses 
of  the  ports  under  attack." 

"  The  first  article  [of  the  Hague  Convention  VIII,  1907]  seems  to 
be  clear  and  intelligible  in  its  phrasing  and  to  be  the  best  thing  pos- 
sible under  the  circumstances.  It  was  stated  by  experts  present  that 
it  had  been  demonstrated  by  experiment  that  the  drifting  mines  re- 
ferred to  in  the  first  two  paragraphs  of  this  article  could  be  rendered 
harmless  in  the  times  mentioned.    One  method  was  by  making  a  hole 
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in  the  case  of  the  mine  and  filling  it  with  a  soluble  substance  like  sal 
ammonia,  which  in  a  certain  time  would  drown  the  charge  and  sink 
the  mine.  Another  method  proposed  the  same  effect  by  galvanic 
action.  Automobile  torpedoes  of  the  present  day  are  so  arranged  as 
to  follow  the  conditions  of  the  third  paragraph,  so  no  novelty  is  here 
prescribed." 

Stockton,  Amer.  Journal  International  Law,  vol.  2,  p.  283. 

"  164.  You  will  likewise  act  in  conformity  with  the  provisions  of 
Convention  VIII  of  the  Hague  of  October  18,  1907,  relative  to  the 
laying  of  automatic  submarine  contact  mines." 
French  Naval  Regulations,  1912. 

Article  1,  Hague  VIII,  1907,  substantially  appears  as  Art.  65  of 
the  Austro-Hungarian  Kules  of  Maritime  and  Land  Warfare,  1913. 


AUTOMATIC  COIiTACT  MINES  NOT  TO  BE  LAID  OFF  ENEMY  COAST  AND  POBTS  SOLELY  TO 

INTEBCEPT  COMMEBCIAL  SHIPPING. 

It  is  forbidden  to  lay  automatic  contact  mines  off  the  coast 
and  ports  of  the  enemy,  with  the  sole  object  of  intercept- 
ing commercial  shipping. — Article  2^  Hague  VIII ^  1907. 

"Article  4.  A  belligerent  is  allowed  to  lay  mines  off  the  coasts  and 
ports  of  the  enemy  only  for  naval  and  military  purposes.  He  is  for- 
bidden to  lay  them  there  in  order  to  establish  or  maintain  a  com- 
mercial blockade." 

Institute  (1910),  p.  167. 

"Ariicle  22.  A  belligerent  may  not  lay  mines  along  the  coast  and 
harbors  of  his  adversary  except  lor  naval  and  military  ends.    He  is 
forbidden  to  lay  them  there  in  order  to  establish  or  to  maintain  a 
commercial  blockade." 
Institute  (1913),  p.  178. 

Article  2  of  Hague  VIII,  1907,  substantially  appears  as  Art.  66  of 
the  Austro-Hungarian  Kules  of  Maritime  and  Land  Warfare,  1913. 

The  restriction  contained  in  this  article  "  is  illusory  "  as  "  a  naval 
commander  can  always  allege  some  other  object,  and  by  this  means 
secure  unrestricted  liberty  to  close  a  commercial  port  by  mines  laid 
secretly  under  cover  of  night  or  fog.  The  port  would  be  practically 
blockaded  by  unseen  instruments  of  destruction,  and  death  would  be 
the  penalty  of  an  unsuccessful  attempt  to  enter  it.  It  might  well 
happen  that  the  first  victims  were  the  passengers  and  crew  of  a  neu- 
tral liner  which  was  making  for  the  accustomed  terminus  of  her 
voyage  in  ignorance  that  it  was  no  longer  open.  Such  a  catastrophe 
would  horrify  the  civilized  world.  But  the  authors  of  it  could  claim 
that  they  were  within  the  terms  of  the  Convention,  if  they  were  able 
to  show  that  the  port  contained  a  war-diip,  however  weak  and  anti- 

Suated,  whose  exit  it  was  desirable  to  prevent,  or  that  there  was  any 
anger,  however  remote,  of  the  entry  of  an  enemy  cruiser.    Thus  a 
new  and  horrible  form  of  blockade  might  be  foisted  into  naval  war- 
fare, just  at  the  time  when  the  old  blockade  by  means  of  ships  was 
being  placed  imder  mild  and  humane  international  regulations." 
Lawrence,  p.  534. 

The  closing  of  an  enemy's  ports  by  automatic  contact  mines  placed 
secretly  "  and  left  without  warning  to  destroy  the  first  ship  that 
passed  in  or  out  *  *  *  would  be  outrageous  in  itself,  and  in  its 
consequences  most  dangerous  to  neutrals."  Such  a  closing  "could 
not  be  brought  under  the  law  of  blockade,  which  presupposes  ships, 
as  a  marriage  presupposes  a  bride  or  a  sale  a  vendor.  The  only  posi- 
tion it  could  occupy  would  be  that  of  a  new  and  nameless  horror 
which  ought  to  be  banned  forthwith  by  the  emphatic  condemnation 
of 'the  civilized  world." 
Lawrence,  p.  GSd 
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• 

Article  2,  Hague  VIII,  1907,  "  not  to  mention  that  both  Germany 
and  France  have  excepted  it  f  i*om  their  acceptance  of  the  convention, 
is  futile,  whether  from  the  point  of  view  of  coitnmercial  blockades, 
which  it  would  always  be  easy  to  establish  by  mines  while  pretending 
some  other  object,  or  from  that  of  the  danger  which  the  iriines  would 
cause  to  innocent  shipping  in  other  waters." 
Westlake,  vol.  2,  p.  316. 

This  "  article  [2  of  Hague  Convention  VIII,  1907]  has  been  criti- 
cised both  by  British  and  German  authorities  as  capable  of  allowing 
an  evasion  or  using  some  pretext  that  may  come  within  the  inventive 
ingenuity  of  the  commanding  naval  officer.  The  principle  to  my 
mind  is  well  established  by  the  wording  of  the  article ;  its  violation 
would  be  a  very  serious  matter,  involving  as  it  would,  in  all  prob- 
ability, more  danger  to  neutrals  than  to  belligerents.  I  must  confess 
that  I  think  the  nigh  sense  of  honor  to  be  expected  from  the  naval 
officer  in  command  m  such  case  would  not  be  wanting  in  any  civilized 
naval  force." 

Stockton,  vol.  2,  Amer.  Journal  International  Law,  p.  283. 

Referring  to  the  reservation  made  by  Germany  to  this  article, 
Admiral  Stockton  says : 

"Although  the  failure  to  vote  favorably  for  this  proposition  was 
explained  by  Baron  Marschall  de  Bieberstein  on  account  of  the  use 
of  the  word  'seal'  ("seul"?)  and  the  introduction  of  a  subjective 
element  or  an  evasiop,  an  impression  has  been  formed,  probably 
unjustly,  that  Germany,  from  its  action  here  and  upon  other  proposi- 
tioiis,  looked  favorably  upon  a  commercial  blockade  of  an  enemy's 
port  by  submarine  mines  alone.  This,  of  course,  would  be  in  contra- 
vention of  the  Declaration  of  Paris  and  mark  a  retrogression  in  mar- 
itime warfare." 

Vol.  2,  Amer.  Journal  International  Law,  p.  280. 


JHANS  TO  BE  TAKEN  BT  BELLICffiBENTS  TO  PBOTEGT  PEACEFUL  SHIPPING  FBOM  AUTO^ 

MATIC  CONTACT  MINES. 

When  anchored  automatic  contact  mines  are  employed 
every  possible  precaution  must  be  taken  for  the  security 
of  peaceful  shipping. 

The  belligerents  undertake  to  do  their  utmost  to  render 
these  min^  harmless  within  a  limited  time,  and,  should 
they  cease  to  be  under  surveillance,  to  notify  the  danger 
zones  as  soon  as  military  exigencies  permit,  by  a  notice 
addressed  to  ship  owners,  which  must  also  be  communi- 
cated to  the  Governments  through  the  diplomatic  chan- 
nel.— Article  3,  Hague  VIII,  1907. 

In  discussing  a  proposition  to  restrict  the  laying  of  submarine 
mines  to  hostile  waters  in  which  the  enemy  is  exercising  eflFective 
power,  the  report  to  the  Commission,  of  the  Committee  on  Examina- 
tion, at  the  Hague  Conference,  quotes  Vice  Admiral  Roell,  delegate 
of  the  Netherlands,  as  saying : — ^"  Naval  war  has  for  its  aim  to  cause 
the  greatest  possible  damage  to  the  hostile  ships  in  order  to  bring  the* 
war  to  an  tod  as  soon  as  possible. 

"  One  of  the  principal  means  is  to  obstruct  the  hostile  ships  in 
their  maneuvers,  for  example,  by  preventing  them  from  leaving  their 
port  by  laying  mines*  and  at  the  same  time  giving  more  liberty  of 
movement  to  one's  own  vessels.  If  we  limit  the  laying  of  mines  to 
maritime  zones  where  eflFective  power  is  exercised  we  shall  certainly 
injure  operations  of  an  oflFensive  nature  on  the  theater  of  war,  but 
this  will  be  going  beyond  the  Spanish  proposal  which  has  only  for* 
its  object  saieguarding  neutral  ships  without  at  the  same  time  hin- 
dering the  operations  of  the  belligerents." 

Second  Hague  Conference,  Acts  and  Documents,  vol.  3,  p.  414. 

"ARUciiB  5.  When  anchored  or  unanchored  automatic  contact 
mines  are  used,  all  precautions  must  be  taken  for  the  security  of 
peaceful  navigation. 

"  Belligerents  shall,  in  especial,  provide  that  the  mines  become 
harmless  within  a  limited  time. 

"In  case  the  mines  cease  to  be  under  their  observation,  the  bel- 
ligerents shall,  as  soon  as  military  exigencies  permit,  notify  the  dan- 
ger zones  to  mariners  and  also  to  the  Governments  through  the  dip- 
lomatic channel." 

Institute  (1910),  p.  167. 

"Article  23.  When  automatic  contact  mines,  anchored  or  un- 
anchored, are  employed,  every  precaution  must  be  taken  for  the 
security  of  peaceful  shipping. 

"The  belligerents  must  do  their  utmost  to  render  these  mines 

harmless  withm  a  limited  time. 
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"  Should  the  mines  cease  to  be  under  surveillance,  the  belligerents 
shall  notify  the  danger  zones  as  soon  as  military  exigencies  permit, 
by  a  notice  addressed  to  ship-owners,  which  must  also  be  communi- 
cated'to  the  Governments  through  the  diplomatic  channel." 
Institute  (1913),  p.  179. 

This  article  contains  one  of  the  "  loopholes  "  in  which  the  Conven- 
tion "  abounds."  "  When  anchored  mines  cease  to  be  under  observa- 
tion the  belligerent  who  laid  them  must  notify  the  danger  zones  by 
means  of  a  warning  to  mariners  which  must  also  be  communicated 
diplomatically  to  governments — an  excellent  rule,  but  deprived  of 
nine-tenths  of  its  force  by  the  saving  clause  'as  soon  as  military 
exigencies  will  permit,'  which  means  m  eflFect  after  the  mines  have 
done  their  deadly  work  on  some  one,  whether  combatant  or  non- 
combatant,  belligerent  or  neutral,  apparently  does  not  matter  much." 
Lawrence,  p.  535. 

The  only  dissent  to  article  3,  Hague  Convention  VIII,  1907,  was 
that  of  Turkey.  "The  Turkish  delegate  stated  that  in  view  of  the 
exceptional  situation  created  by  treaties  now  in  force  with  regard  to 
the  Dardanelles  and  the  Bosphorus,  straits  which  are  integral  parts 
of  its  territory,  the  Turkish  Government  would  not  assume  any 
engagement  whatever  that  would  restrict  the  means  of  defense  that 
it  might  judge  to  be  necessary  for  these  straits  in  case  of  war,  or  for 
the  purpose  of  causing  respect  fortheir  neutrality." 

Stockton,  Amer.  Journal  International  Law,  vol.  2,  p.  281. 

Article  3,  Hague  VIII,  1907,  substantially  appears  as  Art.  67  of 
the  Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 


■HSVEES  TO  BB  TAKEN  BT  IfEVTBAL  POWEBS  WHICH  LAY  AUTOHATIC  CONTACT  MINES. 

Keutral  Powers  which  lay  automatic  contact  mines  off  their 
coasts  must  observe  the  same  rules  and  take  the  same  pre- 
cautions as  are  imposed  on  belligerents. 

The  neutral  Power  must  inform  ship  owners,  by  a  notice 
issued  in  advance,  where  automatic  contact  mines  have 
been  laid.  This  notice  must  be  communicated  at  once  to 
the  Governments  through  the  diplomatic  channel. — 
Article  4,  Hague  VIII,  1907. 

"ABTiciiB  6.  A  neutral  State  may  lay  mines  in  its  territorial  waters 
for  the  defense  of  its  neutrality.  It  should,  in  this  case,  observe  the 
same  rules  ahd  take  the  same  precautions  as  are  imposed  on  bel- 
ligerents. 

"  The  neutral  State  should  inform  ship-owners,  by  a  notice  issued 
in  advance,  where  automatic  contact  mines  will  be  laid.  This  notice 
must  be  communicated  at  once  to  the  Government  through  the  diplo- 
matic channel.^' 

Institute  (1911),  p.  167. 

"Articmj  8.  At  the  close  of  the  war  the  *  *  *  neutral  States 
shall  do  their  utmost  to  remove  the  mines  which  they  have  laid,  each 
power  removing  its  own  mines.    *    *    * 

^'The    *    *    *    neutral  States  whose  duty  it  is  to  remove  the 
mines  after  the  war  must  make  known  the  date  at  which  the  removal 
of  the  mines  is  complete." 
Institute  (1911),  p.  168. 

"  It  is  highly  desirable  that  neutrals  should  be  forbidden  to  block 
with  mines  the  straits  under  their  control  which  are  passages  between 
open  seas.  But  should  the  prohibition  apply  to  all  neutral  waters? 
The  Convention  of  1907  answers  the  question  in  the  negative,  stipu- 
lating only  for  the  precautions  imposed  on  belligerents  and  for  pre- 
vious notice  to  mariners  of  the  places  where  the  mines  have  been 
laid.  It  would  be  much  simpler  to  declare  them  illegal  in  every  case. 
The  smaller  states  regard  them  as  a  cheap  defence  against  possible 
aggression  from  a  strong  and  unscrupulous  belligerent.  But  their 
safety  and  independence  really  rest  on  moral  considerations,  and  not 
on  force.  Agamst  casual  violations  of  their  neutrality  by  subordi- 
nate commanders,  torpedoes  and  submarines  would  be  a  more 
efficient  protection  than  mines,  and  not  vastly  more  expensive  when 
the  cost  of  possible  compensations  comes  to  be  reckoned.  Neutrals 
would  lose  little  or  nothing  in  the  waj  of  material  security  if  they 
were  denied  the  right  to  use  mechanical  mines  in  their  ports  and 
waters,  while  the  cause  of  humanity,  which  is  a  direct  interest  of  all 
states,  would  gain  much." 
Lawrence,  p.  538. 
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* 

"  In  order  to  defend  themselves  against  possible  violations  of  their 
neutral  territory,  neutrals  may  lay  automatic  contact  mines  oif  their 
coasts.  If  they  do  this,  they  must "  observe  the  same  precautions  and 
make  the  same  notifications  that  are  incumbent  on   belligerents. 

"  Convention  VIII.  is  quite  as  unsatisfactory  in  its  rules  concerning 
mines  laid  by  neutrals  as  in  its  rules  concerning  mines  laid  by  bellig- 
erents, and  the  dahger  to  neutral  shipping  created  by  mines  laid  by 
neutrals  is  very  great,  all  the  more  as  the  laying  of  mines  by  neutrals 
is  not  restricted  to  their  maritime  belt."  For  this  article  "  speaks  of 
the  laying  of  contact  mines  on  the  part  of  neutral  Powers  oflF  their 
coasts,  without  limiting  the  laying  within  the  three-mile  wide  mari- 
time belt  as  was  proposed  at  the  Second  Peace  Conference,  and  as 
article  6  of  the  Reglementation  mtemationdle  de  VVsage  des  Mines 
soti^s-marines  et  torpilles  of  the  Institute  of  International  Law  like- 
wise proposes." 

Oppenheim,  vol.  2,  445. 

Article  4,  Hague  Convention  VIII,  1907,  recognizes  "  the  right  of 
neutral  powers  to  use  submarine  mines  for  the  purpose  of  defending 
their  neutrality.  It  is  a  right  that  comes  withm  that  of  self-preser- 
vation, which  has  naturally  included  heretofore  the  right  to  use  force 
by  other  means  and  on  the  surface  to  maintain  the  neutrality  of  their 
territory  and  the  control  of  their  waters." 

Stockton,  Amer.  Journal  International  Law,  vol.  2,  p.  283. 

Article  4,  Hi^gue  VIII,  1907,  substantially  appears  as  Art.  68  of 
the  Aiistro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 


BEMOTIL  OF  AUTOMATIC  CONTACT  MINES  AT  CLOSB  OF  If  AB. 

At  the  close  of  the  war,  the  contracting  Powers  undertake 
to  do  th^ir  utmost  to  remove  the  mines  which  they  have 
laid,  each  Power  removing  its  own  mines. 

As  regards  anchored  automatic  contact  mines  laid  by  one 
of  the  belligerents  off  the  coast  of  the  other,  their  position, 
must  be  notified  to  the  other  party  by  the  Power  which 
laid  them,  and  each  Power  must  proceed  with  the  least 
possible  delay  to  remove  the  mines  in  its  own  waters. — 
Articie  5,  Hague  VIII,  1907. 

"Article  8.  At  the  close  of  the  war  the  belligerent  *  *  * 
States  shall  do  their  utmost  to  remove  the  mines  which  they  have  laid, 
each  power  removing  its  own  mines. 

"As  regards  anchored  automatic  contact  mines  laid  by  one  of  the 
belligerents  off  the  coasts  of  the  other,  their  position  diall  be  notified 
to  the  other  party  by  the  State  which  laid  them,  and  each  Power  must 
proceed  with  the  least  possible  delay  to  remove  the  mines  in  its  own 
waters. 

"  The  belligerent  *  *  *  States  whose  duty  it  is  to  remove  the 
mines  after  the  war  must  make  known  the  date  at  which  the  removal 
of  the  mines  is  complete." 

Institute  (1911),  p.  168. 

"Article  24.  At  the  close  of  the  war,  the  belligerent  States  shall  do 
their  utrftost  to  remove  the  mines  that  they  have  laid,  each  one  of  his 
own. 

"As  regards  the  anchored  automatic  contact  mines  laid  by  one  of 
the  belligerents  off  the  coast  of  the  other,  their  position  must  be  noti- 
fied to  the  other  party  by  the  State  that  has  laid  them,  and  each  State 
must  proceed,  with  the  least  possible  delay,  to  remove  the  mines  in  its 
own  waters. 

"  Belligerent  States  upon  whom  rests  the  obligation  of  removing 
these  mines  after  the  war  is  over  shall,  with  as  little  delay  as  possible, 
make  known  the  fact  that,  so  far  as  is  possible,  the  mines  have  been 
removed." 

Institute  (191.3),  p.  179. 

Article  5,  Hague  VIII,  1907,  substantially  appears  as  Art.  69  of 
the  Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 
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EXISTIHe  HIHSS  TO   BB   MIINB  TO   iXIIIFOBH  TO   FiT»BH   COHTIMPLATED   BT   HAGUE 

CONYENTIOlf  Yin,  1907. 

The  contracting  Powers  which  do  not  at  present  own  per- 
fected mines  of  the  pattern  contemplated  in  the  present 
Convention,  and  which,  consequently,  could  not  at  present 
carry  out  the  rules  laid  down  in  Articles  1  and  3,  under- 
take to  convert  the  materiel  of  their  mines  as  soon  as  pos- 
sible, so  as  to  bring  it  into  conformity  with  the  foregoing 
requirements. — Article  6,  Hague  VIII^  1907. 

Article  6,  Hague  VIII,  1907,  contains  the  "  worst  of  all "  the  "  loop- 
holes "  of  the  Convention  as  permission  is  "  granted  inf erentially  to 
backward  or  careless  powers  to  continue  to  use  mines  that  are  in- 
capable of  becoming  harmless  as  soon  as  they  get  loose  from  their 
moorings  or  after  tney  have  been  imjnersed  for  an  hour.  All  the 
Convention  provides  is  that  such  instruments  of  death  shall  be  made 
to  satisfy  the  prescribed  conditions  '  as  soon  as  possible.'  This  may 
mean  in  some  cases  indefinite  delay." 
Lawrence,  p.  535. 

The  prohibition  contained  in  Hague  VIII,  Article  1,  "  is  watered 
down  by  the  provision  "  of  article  6. 

Westlake,  vol.  2,  p.  314. 

Article  6,  Hague  VIII,  1907,  "has  been  criticised  because  it  is 
not  sufficiently  definite  and  limited  in  the  period  providing  for 
the  transformation  of  mines  in  conformity  with  the  rules  laid  down 
in  articles  1  and  3.  It  seems  to  border  upon  the  hypercritical  to 
complain  of  this,  for  with  varying  budgets  and  techmcal  skill  and 
resources  it  appeared  to  be  almost  impossible  to  bind  the  nations  to  a 
fixed  time.  The  governing  principle  being  agreed  upon,  it  is  not 
very  likely  to  be  ignored  and  mines  of  the  old  pattern  used  if  there 
is  sufficient  interval  allowed  before  the  next  naval  war." 
Stockton,  vol.  2,  American  Journal  International  Law,  p.*  284. 

Article  6,  Hague  VIII,  1907,  substantially  appears  as  Art.  70  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 
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BOHBABDHENT   OF   UNDEFENDED   PIiAGES   AND   BUILDINCH3   FOBBIDDEN-— NO   EXCEPTION 

BECAUSE  KINES  AUCHOBED  OFF  HABBOB. 

The  bombardment  by  naval  forces  of  undefended  ports, 
towns,  villages,  dwellings,  or  buildings  is  forbidden. 

A  place  cannot  be  bombarded  solely  because  automatic  sub- 
marine contact  mines  are  anchored  off  the  harbor. — Article 

1,  Hague  IX,  1907. 

"Article  1.  There  is  no  difference  between  the  rules  of  the  law  of 
war  regarding  bombardment  by  military  land  forces  and  by  naval 
forces." 

Institute  (1896),  p.  132. 

"Article  2.  Consequently  the  general  principles  laid  down  in  Ar- 
ticle 32  of  the  Manual  of  the  Institute  are  applicable  to  the  latter; 
that  is  to  say,  that  it  is  lorbidden:  {a.)  to  destroy  public  or  private 
property  if  this  destruction  is  not  demanded  by  the  imperative  neces- 
sity of  war;  (&)  to  attack  and  to  bombard  places  that  are  not 
defended." 

Institute  (1896),  p.  132. 

"Article  3.  The  rules  laid  down  in  Articles  33  and  34  of  the  Manual 
are  equally  applicable  to  naval  bombardments." 

Institute  (1896),  p.  132. 

"Articlb  4.  In  virtue  of  the  general  principles  above,  the  bom- 
bardment by  a  naval  f  orc<e  of  an  open  town,  that  is  to  say,  one  which 
is  not  defended  by  f ortificatilons  or  by  other  means  of  attack  or  of 
resistance  for  immediate  defense,  or  by  detached  forts  situated  near- 
by, for  example,  at  a  maximum  distance  of  from  four  to  ten  Irilo- 
mifeters,  is  inadmissible  except  in  the  following^  cases; 

"  1.  For  the  purpose  of  obtaining  by  requisitions  or  contributions 
what  is  necessary  for  the  fleet.    *    *    ♦ 

2.  For  the  purpose  of  destroying  dockyards,  military  establish- 
ments, depots  of  war  munitions,  or  war  vessels  in  a  port. 

Further,  an  open  town  which  defends  itself  against  the  entrance 
of  troops  or  of  marines  that  have  been  landed  may  be  bombarded 
for  the  purpose  of  covering  the  disembarkation  of  the  soldiers  and 
the  marines,  if  the  open  town  attempts  to  prevent  it  and,  as  an  aux- 
iliary measure  of  war,  to  facilitate  the  assault  made  by  the  troops 
and  marines  that  have  been  landed,  if  the  town  defends  itself.  ♦  ♦  ♦ 
Institute  (1896),  p.  132. 

"Article  5.  An  open  town  can  not  be  exposed  to  a  bombardment 
for  the  mere^  reason : 

"  1.  That  it  is  the  capital  of  a  State  or  the  seat  of  the  Government 
(but  naturally  these  circumstances  do  not  guarantee  it  in  any  way 
against  a  bombardment). 
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"  2.  That  it  is  at  the  time  occupied  by  troops,  or  that  it  is  ordi- 
narily the  garrison  of  troops  of  different  arms  intended  to  join  the 
army  in  time  of  war." 
Institute  (1896),  p.  133. 

** Article  25.  Bombardment. — ^The  bombardment  of  undefended 
ports,  towns,  villages,  dwellinffs,  or  buildings  is  forbidden. 

^^A  place  cannot  be  bombarded  solely  because  submarine  automatic 
contact  mines  are  anchored  off  its  coast." 

Institute  (1913),  p.  179. 

"  More  modern  usage  in  sieges  and  storms,  though  in  some  respects 
very  harsh,  shows  an  advance  in  humanity.  There  is  a  distinction 
to  be  made  between  forts  or  fortified  towns  and  undefended  places. 
Any  means  of  assailing  a  fort  may  be  used  which  are  likely  to  be 
successful,  [but  the  bombardment  of  open  undefended  towns  is  now 
unlawful.  There  was  a  common  agreement  upon  this  point  at  the  two 
Brussels  conferences,  and  it  is  embodied  in  the  Oxford  Code  of  the 
Institute,  thus  being  usage  if  not  law.  A  hostile  fleet,  thferefore, 
would  be  prohibited  from  the  destruction  of  the  undefended  seaports 
along  our  Atlantic  coast." 

Woolsey,  p.  223. 

"  For  a  long  time  it  was  lawful  to  descend  upon  coasts,  bombard 
towns,  levy  contributions,  and  burn  places  which  refused  to  pay  them. 
Even  in  1813,  the  British  admiral,  Cochrane,  had  orders  to  destroy 
property  on  the  American  coast,  but  the  injury  done  to  Newark,  in 
Canada,  by  our  forces,  was  given  as  the  reason.  More  recent  opera- 
tions have  shown  a  milder  spirit.  Odessa  was  not  attacked  in  the 
Russian  war  of  1853-1855,  as  being  merely  a  commercial  port.  On 
the  whole,  there  are  signs  that  ravages  by  forces  on  both  elements  and 
requisitions  on  the  ground  of  exemptions  from  them  are  growing 
obsolete." 

Woolsey,  p.  225. 

Hall  at  p.  556,  Note  2,  refers  to  the  bombardment  of  the  commercial 
port  of  Valparaiso,  Chile,  by  the  Spanish  fleet  on  March  81,  1866, 
''  as  a  simple  act  of  devastation  "  and  says  that  "  the  act  gave  rise  to 
universal  indignation  at  the  time,  and  has  never  been  derended." 

By  the  first  paragraph  of  article  1,  Hague  IX,  1907,  "  one  of  the 
pet  projects  of  a  certain  school  of  naval  officers,  both  in  England  and 
on  the  Continent  of  Europe,  was  ruled  out  of  the  warfare  oi  civilized 
men.  No  one  can  doubt  now  that  it  is  not  la\Vful  to  bombard  rich 
and  undefended  coast  towns  if  they  refuse  to  pay  ransom.  After 
much  controversy  this  humane  principle  has  at  length  received  the 
consecration  of  general  assent."    *     *     * 

"At  the  Hague  Conference  of  1899  no  agreement  was  reached  on 
the  question  of  naval  bombardments.  The  plenipotentiaries  were 
obliged  to  rest  content  with  the  expression  of  a  wish,  inserted  in  their 
Final  Act,  that  the  matter  should  be  '  referred  to  a  subsequent  Con- 
ference for  consideration.'  The  points  at  issue  were  connected  with 
various  barbarous  proposals  to  destroy  the  open  and  undefended 
coast  towns  of  the  enemy  by  bombardment  from  the  sea,  or  extract 
enormous  ransoms  by  the  threat  of  it.    In  1896  the  Institute  of  In- 
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temational  Law  produced  a  3eries  of  excellent  rules  on  the  subject ; 
and  tiie  United  States  Naval  War  Code  of  1900  summarized  in  a 
single  Article  the  cases  in  which  a  fleet  might  proceed  to  extremities. 
Thus  guided,  the  second  Hague  Conference  negotiated  a  Convention 
which  reconciles  in  an  admirable  manner  the  claims  of  humanity  and 
the  necessities  of  warfare.  It  begins  with  a  definite  prohibition 
of  the  bombardment  by  naval  forces  of  '  undefended  port^,  towns, 
villages,  dwellings,^  or  buildings.'  But  to  this  wholesome  rule  it 
permits  two  exceptions  [Articles  2  and  3,  H  IX  of  1907] ,  irrespective 
of  anything  that  might  be  done  by  way  of  rei>risals  for  some  gross 
breach  of  me  law/s  of  war  on  the  part  of  the  inhabitants.  ♦  *  * 
No  att^npt  was  made  in  the  Convention  to  define  an  undefended 
town;  but  it  was  stated  that  a  town  can  not  be  regarded  as  defended, 
and  therefore  subject  to  bombardment,  *  solely  because  automatic 
submarine  mines  are  anchored  oflP  the  harbor.'  Great  Britain,  Ger- 
many, France,  Japan,  ♦  ♦  ♦  made  reservations  against  this 
regulation.  Mines  are^  not  only  a  defence,  but  a  defence  that  is 
dangerous  to  peaceful  vessels  as  <  well  as  hostile  squadrons.  That  the 
Conference  actually  encouraged  the  laying  of  them  as  if  they  were  in- 
nocuous is  a  proof  of  its  obsession  by  the  subject.  The  rule  it  laid 
down  cannot  stand,  with  nearly  all  the  great  naval  powers  unbound 
by  it.  The  first  severe  maritime  struggle  will  demonstrate  its  fu- 
tility." 

Lawrence,  pp.  446,  541-543. 

"  There  is  no  doubt  whatever  that  enemy  coast  towns  which  are 
defended  may  be  bombarded  by  naval  forces,  acting  either  inde- 
pendently or  in  co-operation  with  a  besieging  army.  But  before  tiie 
Second  Peace  Conference  of  1907  the  question  was  not  settled  as  to 
whether  or  not  open  and  undefended  coast  places  might  be  bom- 
barded by  naval  forces.  *  *  *  The  First  jPeace  Conference  did 
not  settle  the  matter,  but  expressed  the  desire  'that  the  proposal  to 
settle  the  question  of  bombardment  of  ports,  towns,  and  villages  by 
a  naval  force  may  be  referred  to  a  subsequent  Conference  for  con- 
sideration.' The  Second  Peace  Conference  *  *  *  by  Conven- 
tion IX  ♦  *  *  hias  provided  detailed  rules  concerning  all  the 
points  in  question.     *     *     ♦ 

"  The  first  case  in  which  naval  forces  acted  according  to  these  rules 
occurred  during  the  Turco-Italian  war.  On  February  25,  1912,  Ad- 
miral Faravelli,  the  commander  of  an  Italian  squadron,  surprised,  at 
dawn,  the  Turkish  gunboat  Awni-IUa  and  a  torpedo-boat  in  the  port 
of  Beirut.  These  vessels  were  called  upoh  to  surrender,^  they  were 
given  until  nine  o'clock  a.  m.  to  comply  with  the  demand,  and  the 
demand  was  communicated  to  the  Governor  and  the  Consular 
authorities.  At  niiie  o'clock  the  Turkish  vessels  were  again,  by 
signal,  summoned  to  surrender,  and  as  no  reply  was  received,  they 
were  fired  at  and  destroyed,  but  not  without  first  having  vigorously 
answered  the  fire  of  the  Italians.  Shells  missing  the  vessels  and 
bursting  on  the  quay  killed  and  wounded  a  number  of  individuals 
and  damaged  several  buildings.  The  Turkish  Government  protested 
against  this  procedure  as  a  violation  of  Convention  IX.  of  the  Sec- 
ond Peace  Conference,  but,  provided  the  oflScial  report  of  Admiral 
Faravelli  corresponds  with  the  facts,  the  Turkish  protest  is  un- 
founded. 

Oppenheira,  vol.  2,  pp.  266,  268,  269. 
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Ccmtra  in  Part. 

"  To  define  the  term  '  undefended,'  article  1  expressly  enacts  that 
*a  place  cannot  be  bombarded  solely  because  automatic  submarine 
contact  mines  are  anchored  off  the  harbour,'  but  Great  Britain, 
France,  Germany,  and  Japan  entered  a  reservation  against  this,  since 
they  correctly  consider  such  a  place  to  be  '  defended.' " 

Oppenheim,  vol.  %  p.'  268. 
Contra  in  Part. 

With  respect  to  reservations  to  the  second  paragraph  of  article  1, 
Hague  IX,  1907,  Westlake,  vol.  2,  p.  182,  says:  "Great  Britain, 
France,  Germany,  and  Japan  have  refused  to  accept  the  second  para- 
graph. They  are  right.  A  place  cannot  be  deemed  undefended 
when  means  are  taken  to  prevent  an  enemy  from  occupying  it.  The 
price  of  immunity  from  bombardment  is  that  the  place  shall  be  left 
open  to  the  enemy  to  enter." 

"  The  principle  of  H  XXV  [ Ann^x  II  of  1899  and  IV  of  1907,  Art. 
25]  is  that  a  land  force  can  occupy  an  undefended  place  and,  if  it  must 
afterwards  evacuate  it,  can  destroy  before  doing  so,  all  that  its  mili- 
tary value  to  the  enemy  exposes  to  lawful  destruction;  therefore 
bombarding  the  place  without  or  before  occupying  it  would  be  wan- 
tonly to  endanger  both  the  lives  of  the  population  and  the  property 
not  lawfully  subject  to  destruction.  The  same  reason  will  apply 
to  the  dealings  of  a  fleet  with  an  undefended  coast  town,  unless  it 
cannot  spare  the  force  or  the  time  required  for  landing  and  occupy- 
ing it,  including  re-embarkation  if  necessary :  in  that  case  only  can 
the  question  of  its  right  to  bombard  it  arise.  Now  suppose  that  in 
such  a  case  the  town  contains  government  stores  or  factories,  or  im- 
portant government  offices  from  which  orders  relating  to  the  warfare 
issued.  These  are  things  exposed  to  lawful  destruction,  and  cannot 
claim  to  be  spared  because  in  the  circumstances  they  can  be  destroyed 
only  by  fire  from  the  sea,  but  the  enemy  is  bound  to  take  care  tnat 
he  does  no  avoidable  damage  to  life  or  to  innocuous  property.  This 
is  the  justification  of  the  bombardment  of  the  large  government 
stores  at  Odessa  by  the  British  during  the  Crimean  War,  and  of  the 
opinion  which  has  been  given  by  a  large  number  of  international 
lawyers  of  all  countries  that  the  government  offices  at  the  Hague, 
which  is  virtually  a  coast  town,  might  be  bombarded." 

"But  suppose  that  the  undefended  coast  town  contains  no  such 
public  invitations  to  attack  as  have  been  under  our  consideration, 
but  that  it  abounds  in  private  wealth.  This,  as  at  Liverpool,  may  be 
of  such  nature  and  amount  that  its  destruction  would  be  a  serious, 
but  by  no  means  a  decisive,  blow  to  the  resources  of  the  country 
available  for  continuing  the  war;  or,  as  at  Brighton,  its  loss  might 
fall  only  on  the  luxury  of  a  certain  number  of  individuals.  In  either 
case  the  destruction  is  not  imperatively  demanded,  and  therefore  as 
an  act  of  land  war  would  be  prohibited  by  H  XXIII  (g)  (Conven- 
tion IV  of  1907) ;  and  there  can  be  no  reason  for  passing  a  different 
judgment  if  the  engine  of  destruction  should  be  a  fleet." 

Westlake,  Vol.  2,  pp.  87,  88. 
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"  It  was  not  the  town  of  Alexandria,  which  is  open,  but  the  forts 
outside  it  erected  or  strengthened  by  Arabi  Pasha,  that  were  bom- 
barded by  the  British  fleet  in  1882." 
Westlake,  vol.  2,  p.  88,  note. 

"  The  bold  and  categorical  prohibition  of  Article  I  is  weakened  by 
the  two  following  articles.  Towns  which  are  undefended  can  avoid 
bombardment  if  after  due  notice  they  carry  out  the  destruction  of  the 
military  works,  etc.,  mentioned  in  Article  2,  paragraph  I,  but '  mili- 
tary necessities '  may  not  always  allow  of  this  notice  being  given,  and 
then  the  towns  where  such  military  works,  etc.,  exist  will  find  them- 
selves without  any  warning,  and  although  '  undefended,'  subjected  to 
bombardment ;  not  directly,  it  is  true,  £)r  the  guns  of  the  attacking 
fleet  will  be  turned  on  the  military  works,  etc.,  but  some  parts  of  the 
town  can  not  escape  destruction. 

"Undefended  coast  towns  are  still  in  many  cases  left  to  be  dealt 
with  as  the  'necessities  of  war'  require,  but  it  can  not  be  denied 
that  it  is  a  distinct  gain  to  have  obtained  a  definite  agreement  pro- 
hibiting the  attack  or  bombardment  by  naval  forces  of  undefended 
ports,  towns,  villages,  habitations  and  buildings,  and  to  have  the  pro- 
hibition made  applicable  in  cases  of  nonpayment  of  a  money  contribu- 
tion." 

Higgins,  p.  357. 
Contra  in  Part. 

"  The  meaning  of  the  term  '  undefended '  engaged  the  attention  of 
the  committee  but  owing  to  the  difficulty  of  distinguishing  between 
the  defence  of  a  coast  and  of  a  town  near  the  coast  no  definition  was  ^ 
attempted.  The  second  paragraph,  however,  treats  as  undefended 
towns,  those  before  which  automatic  submarine  contact  mines  are 
anchored.  This  paragraph  was  strongly  opposed  by  Captain  Ottley 
[British  naval  delegate]  who  was  supported  by  the  delegates  of 
Germany,  France,  China,  Japan  and  Spain.  Mines^  it  was  pointed 
out,  being  a  general  danger  to  navigation,  and  far  more  destructive 
than  guns,  it  was  illogical  to  render  inviolable  a  town  defended  by 
mines  and  to  refuse  inviolability  to  one  defended  by  guns.  Moreover, 
if  undefended  towns  are  free  from  bombardment,  what  is  the  need 
of  laying  mines  on  the  sea  front  ?  A  belligerent  who  has  undertaken 
not  to  bombard  an  undefended  coast  towh  is  entitled  to  make  use  of 
the  coast  without  expecting  to  run  the  danger  of  destruction  on 
approaching  it.  This  argument  is  sound  and  unanswerable.  A  town 
which  has  mines  moored  before  its  harbour  has  taken  most  effective 
steps  to  defend  itself  against  occupation,  and  '  the  price  of  immunity 
from  bombardment  is  that  the  place  shall  be. left  open  to  the  enemy 
to  enter.' " 

Higgins,  p.  354. 

"  Such  exceptional  acts  as  the  burning  of  Paita  (Chile) ,  or  the  bom- 
bardment of  Valparaiso  *  *  *  will  of  course,  occur  from  time 
to  time.  My  position  is  that  they  are  so  far  stigmatized  as  barbarous 
by  public  opinion  that  their  perpetration  in  civilized  warfare  may  be 
regarded  as  improbable;  in  other  words,  that  they  are  forbidden  by 
international  law." 

Holland,  Studies  in  International  liaw,  p.  101. 
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For  an  account  of  the  "  justifiable "  bombardment  of  Greytown, 
Nicaragua,  by  an  American  naval  vessel  on  July  13,  1852,  and  of 
Odessa,  Russia,  by  the  French  naval  forces  on  April  22,  1854,  see 
Moore's  International  Law  Digest,  vol.  7,  pp.  346-364.  For  bombards 
ment  of  Valparaiso  by  the  Spanish  fleet  on  March  81,  1866,  and  of 
Pisagua,  Chile,  on  June  8,  1891,  during  the  revolutionary  war  in 
Chile,  see  id.  vol.  7,  pp.  364-360,  362. 

"Art.  4.  The  bombardment,  by  a  naval  force,  of  unfortified  and 
undefended  towns,  villages,  or  buildings  is  forbidden,  except  when 
such  bombardment  is  incidental  to  the  destruction  of  military  or 
naval  establishments,  public  depots  6t  munitions  of  war,  or  vessels 
of  war  in  port,  or  unless  reasonable  requisitions  for  provisions  and 
supplies  essential,  at  the  time,  to  such  naval  ve^l  or  vessels  are 
forcibly  withheld,  in  which  case  due  notice  of  bombardment  shall  be 
given." 

United  States  Naval  Code,  1900. 

"  163.  You  will  strictly  conform  to  the  provisions  of  Convention 
IX  of  the  Hague  of  October  18,  1907,  concerning  the  bombardment 
by  naval  forces  in  time  of  war." 
French  Naval  Regulations,  1912. 

Article  1,  Hague  IX,  1907,  substantiallv  appears  as  Art.  76  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


PBOHIBITIOlf  ACUOHST  BOHBABDMENT  OF  VHDEFEIIDED  PLACES  DOES  NOT  EXTEND  TO  If  AB 
WOBKS  OB  SUPPLIES,  SHIPS  OF  WAB,  ETC.— HOW  THET  HAX  BE  DEALT  lOTH. 

Military  works,  military  or  naval  establishments,  depots  of 
arms  or  war  materiel,  workshops  or  plant  which  could  be 
utilized  for  the  needs  of  the  hostile  fleet  or  army,  and  the 
ships  of  war  in  the  harbor,  are  not,  however,  included  in 
this  prohibition.  The  commander  of  a  naval  force  may 
destroy  them  with  artillery,  after  a  summons  followed  by 
a  reasonable  time  of  waiting,  if  all  other  means  are  impos- 
sible>  and  when  the  local  authorities  have  not  themselves 
destroyed  them  within  the  time  fixed. 

He  incurs  no  responsibility  for  any  unavoidable  damage 
which  may  be  caused  by  a  bombardment  under  such  cir- 
cumstances. 

If  for  militai^  reasoiis  immediate  action  is  necessary,  and 
no  delay  can  be  allowed  the  enemy,  it  is  understood  that 
the  prohibition  to  bombard  the  undefended  town  holds 
good,  as  in  the  case  g^ven  in  paragraph  1,  and  that  the 
commander  shall  take  all  due  measures  in  order  that  the 
town  may  suffer  as  little  harm  as  i>ossible. — ArticU  2, 
Hague  IX,  1907. 

Art.  3  of  the  Institute  (1896),  p.  132,  makes  the  following  article 
of  the  Manual  of  the  Laws  of  War  "equally  applicable  to  Naval 
bombardments:" 

"  33.  The  commander  of  an  attacking  force,  save  in  cases  of  open 
assault,  shall,  before  undertaking  a  bombardment,  make  every  due 
effort  to  give  notice  thereof  to  the  local  authorities." 

Article  4  of  the  Institute  (1896),  p.  132,  permitted  the  bombard- 
ment of  open  towns;     *    *     * 

"  2.  For  the  purpose  of  destroying  dockyards,  military  establish- 
ments, depots  of  war  munitions,  or  war  vessels  in  a  port.     ♦    ♦    ♦  " 

"Article  26.  Military  works,  military  or  naval  establishments,  de- 
pots of  arms  or  war  materiel,  workshops  or  plants  which  could  be 
utilized  for  the  needs  of  the  hostile  fleet  or  army,  and  the  warships 
in  the  harbor,  are  not,  however,  included  in  this  prohibition.  The 
commander  of  a  naval  force  may  destroy  them  with  artillery,  after  a 
summons  followed  by  a  reasonable  time  of  waiting,  if  all  other  means 
are  impossible,  and  when  the  local  authorities  have  not  themselves 
destroyed  them  within  the  time  fixed. 

"He  incurs  no  responsibility  for  any  imavoidable  damage  which 
may  be  caused  by  a  bombardment  under  such  circumstances. 
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"If  for  military  reasons  immediate  action  is  necessary,  and  no 
delay  can  be  allowed  the  enemy,  it  is  understood  that  the  prohibition 
to  bombard  the  undefended  town  holds  good,  as  in  the  case  given  in 
paragraph  1,  and  that  the  commander  shall  take  all  due  measures  in 
order  that  the  town  may  suffer  as  little  harm  as  possible." 

Institute  (1913),  p.  179. 

"  No  objection  can  be  taken  to  the  bombardment  of  shipbuilding 
yards  in  which  vessels  of  war  or  cruisers  can  be  built.  Of  course, 
also,  a  belligerent  is  not  responsible  for  devastation  caused  by,  say, 
the  accidental  spreading  of  a  fire  to  a  town  from  vessels  in  harbour 
burnt  because  of  their  possible  use  as  transports,  or  from  burning 
naval  or  military  stores." 

Hall,  p.  556,  Note  3. 

These  militair  works,  etc.,  the  commander  of  the  naval  forc^ 
"  may  even  bombard  ♦  ♦  •  without  notice,  doing  as  little  dam* 
a^  as  possible  to  the  town,  if  the  exigencies  of  war  demand  imme- 
diate action." 

Lawrence,  p.  542. 

"Although^  undefended  places  themselves  are  exempt,  nevertheless 
militaiy  works,  military  or  naval,  establishments,  depots  of  arms 
or  war  material,  workshops  or  plant  whieh  could  be  utilised  for  the 
needs  of  the  hostile  fleet  or  army,  and  men-of-war  in  the  harbour  of 
undefended  places  may  be  bombarded.  And  no  responsibility  is 
incurred  for  any  unavoidable  damage  caused  thereby  to  the  unde- 
fended place  or  its  inhabitants.  As  a  rule,  however,  the  commander 
must,  before  resorting  to  bombardment  of  these  works,  ships,  and  the 
like,  give  warning  to  the  local  authorities  so  that  they  can  destroy 
the  works  and  vessels  themselves.  Only  if,  for  military  reasons, 
immediate  action  is  necessary  and  no  delay  can  be  allowed  to  the 
enemy,  may  bombardment  be  resorted  to  without  previous  warning, 
the  commander  being  compelled  to  take  all  due  measures  in  order  that 
the  undefended  place  itself  may  suffer  as  little  harm  as  possible.'' 
Oppenheim,  vol.  2,  p.  269. 

"  The  word  '  installations '  translated  *  plant '  in  the  first  paragraph, 
was  intended  to  include  such  as  are  not  of  exclusively  warlike  use, 
and  in  the  report  of  the  committee  railways  and  floating  docks  were 
given  as  examples.  But  the  word  'provisions,'  which  for  example 
would  include  coal,  was  not  admitted,  since  it  was  thought  that  the 
term '  material  of  war '  gave  suflScient  satisfaction  to  military  require- 
ments. As  an  example  of  the  military  necessities  mentioned  in  the 
last  paragraph,  it  was  pointed  out  that  a  naval  commander  must  be 
allowed  to  open  fire  immediately  on  ships  lying  in  a  road,  in  order  to 
prevent  their  joining  an  enemy  fleet  close  at  hand." 

Westlake,  vol.  2,  p.  183. 

In  the  draft  of  the  proposed  convention  submitted  by  the  Britii^ 
delegation  to  the  Committee  considerinjg  the  H  VIII  of  1907,  the  fol- 
lowing definition  is  made  of  a  fortifiea  military  port: — ^'  Only  ports 
which  possess  at  least  one  large  graving-dock  and  are  provided  with 
the  equipment  necessary  for  Sie  construction  and  repair  of  ships  of 


lAWS  OF  MABITIME  WABFABE.  457 

war,  and  in  which  a  staff  of  workmen  paid  by  the  state  to  construct 
and  repair  ships  of  war  is  maintained  in  time  of  peace,  shall  be  con- 
sidered as  commg  Within  the  meaning  of  the  term  *  ports  de  guerre.' " 

Higgins,  p.  330. 

"Art.  *4.  The  bombardment,  by  a  naval  force,  of  unfortified  and 
undefended  towns,  villages,  or  buildings  is  forbidden,  except  when 
such  bombardment  is  incidental  to  the  destruction  of  military  or  naval 
establishments,  public  depots  of  munitions  of  war,  or  vessels  of  war 
in  port,  or  unless  reasonable  requisitions  for  provisions  and  supplies 
essential,  at  the  time,  to  such  naval  vessel  or  vessels  are  forcibly  with- 
held, in  which  case  due  notice  of  bombardment  shall  be  given." 
United  States  Naval  Code,  1900. 

Article  2,  Ha^e  IX,  1907,  substantially  appears  as  Art  76  of  the 
Austro-Hungarian  Rules  of.  Maritime  and  Land  Warfare,  1913. 


UKDEFINDED  PLAGES  MAX  BE  BOMBABDED  IF  AUTHOBITIES  DECLINE  TO  COMPLX  WITH 
BEQUISITIOlfB— BEQUISITI0N8,  HOW  MADE  AND  PAID  FOB. 

After  due  notice  has  been  g^ven,  the  bombardment  of  unde- 
fended ports,  towns,  villages,  dwellings,  or  buildings  may 
be  commenced,  if  the  local  authorities,  after  a  formal  sum- 
mons has  been  made  to  them,  decline  to  comply  with 
requisitions  for  provisions  or  supplies  necessary  for  the 
immediate  use  of  the  naval  force  before  the  place  in  ques- 
tion. 

These  requisitions  shall  be  in  proportion  to  the  resources 
of  the  place.  They  shall  only  be  demanded  in  the  name  of 
the  commander  of  the  said  naval  force,  and  they  shall,  as 
far  as  possible,  be  paid  for  in  cash;  if  not,  they  shall  be 
evidenced  by  receipts. — Article  5,  Hague^  IX ^  1907. 

"Art.  56.  Impositions  in  kind  (requisitions),  demanded  from  com- 
munes, or  inhabitants,  should  be  in  proportion  to  the  necessities  of 
war  as  generallj^  recognized  and  in  proportion  to  the  resources  of  the 
country.  'Requisitions  can  only  be  made  on  the  authority  of  the  com- 
mander in  the  locality  occupied." 
Institute  (1880),  p.  37. 

"ARTICLE  58.  The  occupant  can  not  collect  extraordinary  contri- 
butions of  money,  save  as  an  equivalent  for  fines,  or  imposts  not  paid, 
or  for  payments  not  made  in  fend.  Contributions  in  money  can  be 
imposed  only  on. the  order,  and  the  responsibility  of  the  general  in 
chief,  or  of  the  superior  civil  authority  established  in  the  occupied 
territory,  as  far  as  possible,  in  accordance  with  the  rules  of  assess- 
ment and  incidence  of  the  taxes  in  force." 

Institute  (1880),  p.  37. 

Bombardment  of  open  towns  is  permitted : 

"1.  For  the  purpose  of  obtaining  by  requisitions  or  contributions 
what  is  necessarjr  for  the  fleet. 

"These  requisitions  or  contributions  must  not  exceed  the  limits 
prescribed  by  Articles  56  and  58  of  the  Manual  of  the  InatituteP 

Institute  (1806),  p.  132. 

"  Article  27.  The  bombardment  of  undefended  ports,  towns,  vil- 
lages, dwellings,  or  buildings  because  of    *    *    *    the  refusal  to 
comply  with  requisitions  for  provisions  or  supplies  is  forbidden." 
Institute  (1913),  p.  180. 

"  Kequisitions  are  forced  supplies  of  food,  fodder,  horses,  wagons, 
lodging,  material,  labor,  railroad  rolling-stock,  and  so  on,  under  the 
plea  of  military  necessity.    They  are  made  under  the  authority  of 
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the  commander  of  any  detached  force.  Receipts  are  given  for  the 
property  taken,  but  such  receipts  do  not  seem  necessarfly  to  involve 
payment  for  the  said  property :  this  is  often  made  by  the  requisition- 
ing force,  or  payment  arranged  for  by  the  terms  of  peace,  or  assumed 
by  the  government  of  the  owner.  This  is  a  question  of  policy.  Req- 
uisitions were  made  in  manjr  cases  during  the  Franco-German  war  of 
1870.  Now  if  the  true  principle  is  that  war  i&  a  public  contest, 
waged  between  the  powers  or  authorities  of  two  countries,  the  pas- 
sive individual  ought  not  to  suffer  more  than  the  necessities  of  war 
re(^uire.  Vattel  says, '  that  a  general  who  would  not  sully  his  repu- 
tation, is  to  moderate  his  contributions.  An  excess  in  this  point  is 
not  without  the  reproach  of  cruelty  and  inhumanity.'  But  many 
generals  will  go  to  the  extreme  of  what  they  think  can  be  exacted, 
without  regard  to  their  reputation ;  and  cruelty  and  inhumanity  are 
as  unavoidable  in  such  transactions,  as  they  would  be  if  sheriffs  ajid 
their  men  were  to  Ifevy  on  goods  by  force  of  arms,  and  pay  them- 
selves out  of  the  things  seized.  Moreover,  requisitions  are  demoraliz- 
ing, and  defeat  their  own  ends.  They  foster  th^  lust  of  isoiiquest, 
they  arouse  the  avarice  of  oflScers,  they  leave  a  sting  in  the  mein- 
ories  of  oppressed  nations;  who,  when  iniquity  is  full,  league  to- 
gether to  destroy  the  ^eat  plunderers  of  maiikind.  Tne  omy  true 
and  humane  principle  is  that  already  laid  down,  that  war  is  waged 
by  state. against  state,  by  soldier  against  soldier.  The  state  resists 
an  effort  to  obtain  justice;  the  soldier  obstructs  the  way  of  the  armed 
officer  of  justice,  and  must  be  resisted." 

Woolsey,  pp.  220,  221. 

"The  great  increase  which  has  taken  place  in  several  countries  in 
the  number  of  rich  undefended  coast  towns,  the  larger  facilities  for 
making  descents  upon  them  which  are  afforded  by  uie  use  of  steam, 
and,  finally,  certain  recent  indications  that  the  levy  of  money  under 
threat  of  attack  may  be  used  as  a  means  of  offence  in  the  next  naval 
war,  render  it  necessary  to  consider  whether  the  exaction  of  requisi- 
tions is  a  permissible  incident,  and  the  levy  of  contributions  a  per- 
missible form,  of  hostilities  conducted  by  a  naval  force. 

"  In  1882  Admiral  Aube,  in  an  article  ^  on  naval  warfare  of  the 
future,  expressed  his  opinion  that  '  armoured  fleets  in  possession  of 
the  sea  will  turn  their  powers  of  attack  and  destruction  against  the 
coast  towns  of  the  enemy,  irrespectively  of  whether  these  are  forti- 
fied or  notj  or  whether  they  are  commercial  or  military,  and  will 
burn  them  and  lay  them  in  ruins,  or  at  the  very  least  will  hold  them 
mercilessly  to  ransom ; '  and  he  pointed  out  that  to  adopt  this  course 
would  be  the  true  policy  of  France,  in  the  event  of  a  war  with  Eng- 
land. There  is  no  reason  to  believe  that  either  political  or  naval 
opinion  in  France  dissented  from  these  views;  very  shortly  after 
their  publication  Admiral  Aube  was  appointed  Minister  of  Marine; 
and  he  was  allowed  to  change  the  shipbuilding  programme  of  the 
country,  and  to  furnish  it  with  precisely  the  class  of  ships  needed  to 
carry  them  out.  During  the  English  Naval  Manoeuvres  of  1888, 
an  attempt  was  made  to  bring  home  to  the  inhabitants  of  commercial 
ports  what  the  consequences  of  deficient  maritime  protection  might 
be,  by  inflicting  imaginary  bombardments  and  levying  imaginary 

^  Revue  des  Deux  Mondes,  vol.  50,  p.  381. 
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contributions  upon  various  places  along  the  coast.  Mr.  Holland  ob- 
jected to  these  proceedings  on  the  ground  that  they  might  be  cited 
by  an  enemy  as  giving  an  implied  sanction  to  analogous  action  on 
his  part.  A  correspondence  followed,  in  which  several  naval  officers 
of  authority  combated  Mr.  Holland's  objections,  partly  cm  the  ground 
that,  in  view  of  foreign  naval  opinion  on  the  subject,  an  enemy  must 
be  expected  to  attack  undefended  English  towns,  partly  on  the 
ground  that  attack  upon  them  would  be  a  legitimate  operation  of 
war.  Still  more  signincant  is  the  fact,  which  has  become  known,  that 
in  1878  it  was  intended  by  the  Eussian  government  that  the  fleet  at 
Yladivostock  should  sail  for  the  undefended  Australian  ports  and. 
lay  them  under  contribution  immediately  on  the  outbreak  of  hostili- 
ties. 

"  Two  questions  are  suggested  by  the  above  indications  of  opinion 
and  of  probable  action  on  the  part  of  naval  powers.  First,  the  re- 
stricted one,  whether  contributions  and  requisitioi^  can^  le^timately 
be4evied  by  a  naval  force  tinder  threat  of  bombardment,  without  oc- 
cupation being  effected  by  a  force  of  debarkation ;  and,  secondly,  the 
far  larger  one,  whether  the  bombardment  and  devastation  of  unde- 
fended towns,  and  the  accompanying  slaughter  of  unarmed  popula- 
tions, is  a  proper  means  of  carrying  on  war.  The  latter  question 
will  find  its  answer  elsewhere. 

"  Requisitions  may  be  quickly  disposed  of.  They  are  not  likely  to 
be  made  except  under  conditions  in  which  a  demand  for  the  articles 
requisitioned  would  be  open  to  little,  if  any,  objection.  A  vessel  of 
war  or  a  squadron  cannot  be  sent  to  sea  in  an  efficient  state  without 
having  on  board  a  plentiful  supply  of  stores  identical  with,  or  analo- 
gous to,  those  which  form  the  usual  and  proper  subjects  of  requisi- 
tion by  a  military  force.  It  is  only  in  exceptional  and  unf orseen  cir- 
cumstances that  a  naval  force  can  find  itself  in  need  of  food  or  of 
clothing;  when  it  is  in  want  of  these,  or  of  coal,  or  of  other  articles 
of  necessity,  it  can  unquestionably  demand  to  be  supplied  wherever 
it  is  in  a  position  to  seize ;  it  would  not  be  tempted  to  make  the  requi- 
sition except  in  case  of  real  need;  and  generally  the  time  required 
for  the  collection  and  delivery  of  large  quantities  of  bulky  articles, 
and  the  mode  in  which  delivery  would  be  effected,  must  be  such  that 
if  the  operation  were  completed  without  being  interrupted,  sufficient 
evidence  would  be  given  that  the  requisitioning  force  was  practically 
in  possession  of  the  place.  In  such  circumstances  it  would  be  almost 
pedantry  to  deny  a  right  of  facilitating  the  enforcement  of  the  requi- 
sition by  bombardment  or  other  means  of  intimidation. 

"  Contributions  stand  upon  a  different  footing.  They  do  not  find 
their  justification  in  the  necessity  of  maintaining  a  force  in  an  effi- 
cient state ;  they  must  show  it  either  in  their  intrinsic  reasonableness, 
or  in  the  identity  of  the  conditions,  under  which  they  would  be  levied, 
with  those  which  exist  when  contributions  are  levied  during  war  upon 
land.  Such  identity  does  not  exist.  In  the  case  of  hostilities  upon 
land  a  belligerent  is  in  military  occupation  of  the  place  subjected 
to  contribution;  he  is  in  it,  and  remains  in  it  long  enough  to  deprive 
the  inhabitants  of  the  equivalent  of  the  contribution  demanded,  by 
plundering  the  town,  or  oy  seizing  and  carrying  off  the  money  and 
the  valuables  which  he  finds  within  it;  he  accepts  a  composition  for 
property  which  his  hand  already  grasps.    This  is  a  totally  different 
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matter  from  demanding  a  sum  of  money  or  negotiable  promises  to 
pajr,  under  penalty  of  destruction,  from  a  place  in  which  he  is  not, 
which  he  probably  dare  not  enter,  which  he  cannot  hold  even  tempo- 
rarily, and  where  consequently  he  is  unable  to  seize  and  carry  away. 
Ability  to  seize,  and  the  further  ability,  which  is  also  consequent 
upon  actual  presence  in  a  place,  to  take  hostages  for  securing  pay- 
ment, are  indissolubly  mixed  up  with  the  right  to  levy  contributions ; 
because  they  render  needless  the  use  of  violent  means  of  enforcement. 
If  devastation  and  the  slaughter  of  non-combatants  had  formed  the 
sanction  under  which  contributions  are  exacted,  contributions  would 
lon^  since  have  disappeared  from  warfare  upon  land.  It  is  not  to  be 
denied  that  contributions  may  be  rightly  levied  by  a  maritime  force ; 
but  in  order  to  be  rightly  levied,  they  must  be  levied  under  conditions 
identical  with  those  under  which  they  are  levied  by  a  military  force. 
An  undefended  town  may  fairly  be  summoned  by  a  vessel  or  a  squad- 
ron to  pay  a  contribution;  if  it  refuses  a  force  must  be  landed;  if 
it  still  refuses  like  measures  may  be  taken  with  those  which  are 
taken  by  armies  in  the  field.  Tne  enemy  must  run  his  chance  of 
being  interrupted,  precisely  as  he  runs  his  chance  when  he  endeavours 
to  levy  contributions  by  means  of  flying  columns.  A  levy  of  money 
made  in  any  other  manner  than  this  is  not  properly  a  contribution  at 
all.  It  is  a  ransom  from  destruction.  If  it^is  permissible,  it  is  per- 
missible because  there  is  a  right  to  devastate,  and  because  ransom  is 
a  mitigation  of  that  right." 

HaU,  pp.  449-452. 

Kequisitions  on  a  town  "are  restricted  to  'provisions  or  supplies 
necessary  for  the  immediate  use  of  the  naval  force  before  the  place,' 
and  they  must  be  proportioned  to  its  resources.  Money  payment 
should  be  made  for  them,  or  receipts  given.  Demands  for  them  are 
to  be  made  only  in  the  name  of  the  commander  of  the  naval  force; 
but  if  they  are  refused,  the  place  itself  may  be  bombarded." 
Lawrence,  p.  542. 

"  Undefended  ports,  towns,  villages,  dwellings,  or  other  buildings 
may  be  bombarded  by  a  naval  force,  if  the  local  authorities,  on  a 
formal  summons  being  made  to  them,  decline  to  comply  with  requi- 
sitions for  provisions  or  supplies  necessary  for  the  immediate  use  of 
the  naval  force  concerned,  ^hese  requisitions  must  be  proportional 
to  the  resources  of  the  place ;  they  can  only  be  demanded  by  the  com- 
mander of  the  naval  force  concerned ;  they  must  be  paid  for  in  cash, 
and,  if  this  is  not  possible  for  want  of  sufficient  ready  money,  their 
receipt  must  be  aclmowledged." 
Oppenheim,  vol.  2,  p.  265. 

Article  3,  Hague  IX,  1907,  "  is  even  more  strict  than  "  the  similar 
one  in  the  Hague  Convention  on  land  warfare,  for  which  Hague 
Annex  of  II  of  1899  and  IV  of  1907,  Art.  52  "  allows  requisitions  for 
supplying  the  necessities  of  the  army  of  occupation,  of  which  only  a 
small  part  may  be  in  or  near  the  place  subjected  to  the  requisitions, 
the  naval  article  allows  them  only  for  those  of  the  force  before  the 
locality." 

Westlake,  vol.  2,  p.  184. 
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"Akt.  4.  The  bombardment,  by  a  naval  force,  of  unfortified  and 
undefended  towns,  villages,  or  buildings  is  forbidden,  except 
*  *  * ,  or  unless  reasonable  requisitions  for  provisions  and  sup- 
plies essential,  at  the  time,  to  such  naval  vessel  or  vessels  are  forcibly 
witliheld,  in  which  case  due  notice  of  bombardment  shall  be  given. 
United  States  Naval  Code,  1900. 

Article  8,  Ha^e  IX,  1907,  substantially  appears  as  Art.  77  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1918. 
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PLiCBS. 

Undefended  ports,  towns,  villages,  dwellings,  or  buildings 
may  not  be  bombarded  on  account  of  failure  to  pay  money 
contrihvLtiona.— Article  4^  Hague  IX ^  1907. 

9 

"Article  4.  ♦  *  *  Bombardments  of  which  the  object  is  only 
to  exact  a  ransom  are  specially  forbidden,  and,  a  fortiore^  those 
which  are  intended  only  to  bring  about  the  submission  of  the  coun- 
try by  the  destruction,  without  other  reason,  of  the  peaceful  inhabi- 
tants or  their  property." 

Institute    (1896),  p.   132. 

"ARTiciiB  27.  The  bombardment  of  undefended  ports,  towns, 
villages,  dwellings,  or  buildings  because  of  the  non-payment  of  con- 
tributions of  money    *    *    *    is  forbidden." 

'institute   (1913),  p.   180. 
Deflnition  of  Contributions. 

"  Contributions  are  forced  payments  of  money,  exacted  from  a 
conquered  territory,  over  and  above  the  taxes  used  for  its  own  gov- 
ernment. They  can  be  levied  only  by  officials  of  the  highest  au- 
thority. They  are  a  relic  of  the  ancient  right  of  a  conqueror  to  the 
private  property  of  the  conquered.  The  Prussians  in  Austria,  1866, 
and  the  Germans  in  France,  1870,  made  use  of  contributions." 
V^oolsey,  p.  220. 

Definition  of  Contributions. 

"  Contributions  are  such  payments  in  money  as  exceed  the  produce 
of  the  taxes,  which    *    *    *    are  appropriated  as  public  property. 

*  *    *    The  amount    *    *    *    is  fixed  at  the  will  of  the  invader 

*  *    *    and    ♦    *    ♦    can  be  levied  only  by  the  commander-in- 
chief,  or  by  the  general  of  a  corps  acting  independently." 

Hall.  pp.  443-444. 

Article  4,  Hague  IX,  1907, "  expressly  forbids  bombardment  of  un- 
defended coast  towns  for  the  non-paj^ment  of  money  contributions, 
or,  in  other  words,  ransom.  An  end  is  thus  put,  let  us  hope  forever, 
to  the  outrageous  idea  that  modem  laws  of  war  allow  the  fleets  of 
civilized  powers  to  roam  up  and  down  the  territorial  waters  of  their 
enemies,  spreading  death  and  destruction  inland  as  far  as  their  guns 
will  carry." 

Lawrence,  p.  542. 

"  No  case  has  to  my  knowledge  occurred  in  Europe  of  requisitions 
or  contributions  imposed  by  naval  forces  upon  enemy  coast  towns. 
The  question  whether  or  not  such  requisitions  and  contributions 
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would  be  lawful  became  of  interest  through  an  article  on  naval 
warfare  of  the  future,  published  in  1882  by  the  French  Admiral 
Aube  in  the  Revue  dea  Deux  Mondes  (vol.  50,  p  331).  Aube  pointed 
out  that  one  of  the  tasks  of  the  fleet  in  sea  warfare  of  the  future 
would  be  to  attack  and  destroy  by  bombardment  fortified  and  un- 
fortified military  and  commercial  enemy  coast  towns,  or  at  least  to 
compel  them  mercilessly  to  requisitions  and  contributions.  As  dur- 
ing the  British  naval  manoeuvres  of  1888  and  1889  imaginary  con- 
tributions were  imposed  upon  several  coast  towns,  Hau  took  into 
consideration  the  question  under  what  conditions  requisitions  and 
contributions  would  be  lawful  in  sea  warfare.  He  concluded,  after 
careful  consideraiion  and  starting  from  the  principles  regarding 
requisitions  and  contributions  in  land  warfare,  that  such  requisi- 
tions and  contributions  may  be  levied,  provided  a  force  is  landed 
which  actually  takes  possession  of  the  respective  coast  town  and 
establishes  itself  there,  although  only  temporarily,  until  the  imposed 
requisitions  and  contributions  have  been  complied  with;  that,  how- 
ever, no  requisitions  or  contributions  could  be  demanded  by  a  sin- 
gle message  sent  on  shore  under  threatened  penalty  of  bombardment 
m  case  of  refusal.  There  is  no  doubt  that  Hall's  arguments  are, 
logically,  correct;  but  it  was  not  at  all  certain  that  the  naval  Powers 
would  adopt  them,  since  neither  the  Institute  of  International  Law 
nor  the  U.  S.  Naval  War  Code  had  done  so.  The  Second  Hague 
Peace  Conference  has  now  settled  the  matter  through  the  Conven- 
tion  (IX.)   concerning  bombardment  by  naval  forces  in  time  of 


war." 


Oppenheim,  vol.  2,  pp.  264-265. 

While  article  4,  Hague  IX^  1907,  "  does  not  directly  forbid  "  con- 
tributions, it  ^  expressly  forbids  bconbardment  of  undefended  places 
by  a  naval  force  on  account  of  non-payment  of  money  contributions; 
in  practice,  therefore,  the  demand  for  contributions  will  not  occur 
in  naval  warfare." 

Oppenheim,  vol.  2,  pp,  265,  266. 

Article  4,  Hague  IX,  1907.  differs  from  the  provisions  of  H,  Annex 
II  of  1899  and  IV  of  1907,  Article  49,  allowing  contributions  in  land 
warfare.  "And  with  reason,  because  the  naval  force  has  no  other 
market  at  hand  in  which  to  supply  itself  with  what  the  locality  can- 
not furnish  in  kind,  and  the  money,  imexpended,  would  not  relieve 
its  necessities." 

V^estlake,  vol.  2,  p.  184. 

The  term  ransom  was  not  used  for  the  reason  that  "  the  Committee 
preferred  to  suppress  the  word,  as  to  forbid  it  in  this  connection 
might  have  led  to  the  inference  that  the  demand  of  a  ransom  was 
not  prohibited  in  principle." 

Higgins,  p.  356. 

"The  naval  historian,  Mr.  Younge,  in  commenting  on  the  burn- 
ing of  Paita,  in  Chile,  as  far  back  as  1871,  for  non-compliance  with 
a  demand  for  a  money  contribution  (ultimately  reduced  to  a  requi- 
sition of  provisions  for  the  ships) ,  speaks  of  it  as  '  worthy  only  of 
the  most  lawless  pirate  or  buccaneer    *    *    *     as  a  singular  proof 
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of  how  completely  the  principles  of  civilized  warfare  were  conceived 
to  be  confined  to  Europe.  * " 

Holland,  Studies  International  Law,  p.  101. 

"Art.  4.  ♦  ♦  ♦  The  bombardment  of  unfortified  and  unde- 
fended towns  and  places  for  the  nonpayment  of  ransom  is  forbid- 
den." 

United  States  Naval  Code,  1900. 

Article  4,  Ha^e  IX,  1907,  substantially  appears  as  Art.  78  of  the 
Austro-Hunganan  Rules  of  Maritime  ana  Land  Warfare,  1913. 
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WHAT  MONUMENTS,  EDIFICES,  AND  PLACES  ABE  TO  BE  SPABED  IN  BOMBABDMENTS,  AND 

HOW  THEY  ABE  TO  BE  INDICATED. 

In  bombardments  by  naval  forces  all  fhe  necessary  meas- 
ures must  be  taken  by  the  commander  to  spare  as  far  as 
possible  sacred  edifices^  buildings  used  for  artistic,  scien- 
tific, or  charitable  purposes,  historic  monuments,  hos- 
pitals, and  places  where  the  sick  or  wounded  are  collected, 
on  the  understanding  that  they  are  not  used  at  the  same 
time  for  military  purposes. 

It  is  the  duty  of  the  inhabitants  to  indicate  such  monu- 
ments, edifices,  or  places  by  visible  signs,  which  shall  ocfti^ 
sist  of  large,  stiff  rectangular  panels  divided  diagonally 
into  two  colored  triang^ilar  portions,  the  upper  portion 
black,  the  lower  portion  white. — Article  5,  Hague  /X,  1907. 

Article  3  of  the  Institute  (1896),  p.  182,  makes  the  following  arti- 
cle of  the  Institute's  Manual  of  the  Laws  of  War  "  equally  appucable 
to  naval  bombardments": 

"  34.  In  case  of  bombardment  all  necessary  steps  must  be  taken  to 
spare,  if  it  can  be  done,  buildings  dedicated  to  religion,  art,  science 
and  charitable  purposes,  hospitals  and  places  where  the  sick  and 
wounded  are  gathered,  on  the  condition  that  they  are  not  being 
utilized  at  the  time,  directly  or  indirectly,  for  defense. 

"It  is  the  duty  of  the  besieged  to  indicate  the  presence  of  such 
buildings  by  visible  signs  notified  to  the  assailant  beforehand." 

"Article  28.  In  bombardments  all  useless  destruction  is  for- 
bidden, and  especially  should  all  necessary  measures  be  taken  by  the 
commander  of  the  attacking  force  to  spare,  as  far  as  possible,  sacred 
edifices,  buildings  used  for  artistic,  scientific,  or  charitable  purposes, 
historic  monuments,  hospitals,  and  places  where  the  sick  or  wounded 
are  collected,  on  condition  that  they  are  not  used  at  the  same  time  for 
military  purposes. 

"It  IS  the  duty  of  the  inhabitants  to  indicate  such  monuments, 
edifices,  or  places  by  visible  signs,  which  shall  consist  of  large  stiflf 
rectangular  panels  divided  diagonally  into  two  colored  triangular 
portions,  the  upper  portion  black,  the  lower  portion  white." 

Institute  (1913),  p.  180. 

"The  bombardment  of  a  town  in  the  course  of  a  siege  ♦  ♦  * 
when  in  strict  necessity  operations  need  only  be  directed  against  the 
works,  and  when  therefore  bombardment  really  amounts  to  an  at- 
tempt to  obtain  an  earlier  surrender  than  would  be  militarily  neces- 
sary, through  the  pressure  of  misery  inflicted  on  the  inhabitants,  is 
an  act  which,  though  permissible  by  custom,  is  a  glaring  violation  of 
the  principle  by  which  custom  professes  to  be  governed."    ♦    ♦     * 
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This  "  measure  is  one  of  peculiar  cruelty,  and  is  not  only  unnecessary 
but  more  often  than  not  is  unsuccessful.  It  cannot  be  excused ;  and 
can  only  be  accounted  for  as  a  survival  from  the  practices  which  were 
formerly  regarded  as  permissible  and  which  to  a  certain  extent 
lasted,  as  has  been  seen,  till  the  beginning  of  the  present  century. 
For  the  present  however  it  is  sanctioned  by  usage:  and  it  was  largely 
resorted  to  during  the  Franco-German  war  of  18y0." 

Hall,  pp.  413,  556. 

Article  5,  Ha^e  IX,  1907,  substantially  appears  as  Art.  79  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


WABNING  or  BOMBABDHEHT  TO  Bl  «ITE!I,  IT  HIUTiBT  SRUATION  PBIIMIT8. 

If  fhe  military  situation  permits^  the  commander  of  the  at- 
tacking naval  force^  before  commencing  the  bombard- 
ment, must  do  his  utmost  to  warn  the  authorities. — Article 
6,  Hague  IX,  1907. 

The  form  of  this  article  "  is  due  to  Captain  Ottley's  [British  naval 
delegate]  representation,  in  which  he  received  the  support  of  the 
Japanese  delegate  (M.  Tsudziiki).  The  original  draft  laia  down  that 
previous  warning  of  a  bombardment  should  be  given  to  the  authori- 
ties, but  Captain  Ottley  pointed  out  that  it  was  frequently  of  the 
freatest  importance  to  attack  and  destroy  as  speedily  as  possible  a 
ortress  or  arsenal  of  the  enemy  or  warships  in  port.  Notice  would  in 
many  cases  be  fatal  to  the  success  of  an  attack.  A  fleet,  for  instance, 
arrives  before  a  fortress  or  naval  port  without  having  been  observed 
by  the  enemy;  to  give  warning  of  the  bombardment  would  nullify 
the  effect  of  the  manoeuvre.  Under  the  Article  ae  it  now  stands,  the 
commander  of  the  attacking  force  must,  except  where  military  exi- 
gencies do  not  permit  it,  do  nis  utmost  to  warn  the  authorities  before 
commencing  the  bombardment.  This  exception  brings  the  Article 
into  harmony  with  the  corresponding  Article  in  4  Hague  Convention 
1907,  Regulations  (Art.  26)." 

Higgins,  p.  356.    See  also  to  same  effect,  Westlake,  vol.  2,  p.  184. 

"  Article  29.  If  the  military  situation  permits,  the  commander  of 
the  attacking  naval  force,  before  commencing  the  bombardment,  must 
do  his  utmost  to  warn  the  authorities." 

Institute  (1913),  p.  180. 

Article  6,  Hague  IX,  1907,  substantially  appears  as  Art.  80  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 
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A  town  or  place,  even  when  taken  by  storm,  may  not  be 
-pUlBiged.— Article  7,  Hague  /X,  1907. 

"Article  18.  Pillage  and  devastation  are  forbidden. 

"It  is  forbidden  to  destroy  enemy  property,  except  in  the  cases 
where  such  destruction  is  imperatively  required  by  the  necessities  of 
war  or  authorized  by  provisions  of  the  present  regulations." 

Institute  (1913),  p.  178. 

"The  former  custom  of  pillage  was  the  most  brutal  among  the 
recognized  usages  of  war.  The  suffering  which  directly  attended  it 
was  out  of  all  proportion  to  the  advantages  gained  by  the  belligerent 
applying  it ;  and  it  opened  the  way  to  acts  which  shocked  every  feel- 
ing of  humanity.  *  *  *  As  the  contribution^  and  requisitions 
which  are  the  equivalents  of  compositions  for  pillage  are  generally 
levied  through  the  authorities  who  represent  the  population,  their 
incidence  can  be  regulated;  they  are  moreover  unaccompanied  by 
the  capricious  cruelty  of  a  bombardment,  or  the  ruin  which  marks 
a  field  of  battle.  If  therefore  they  are  compared,  not  merely  with 
universal  pillage,  but  with  more  than  one  of  the  necessary  practices 
of  war,  they  will  be  seen  to  be  relatiyely  merciful."  The  gradual 
abandonment  of  the  practice  of  pillage  was  due  "  partly "  to  "  an 
increase  of  humane  feeling,  partly"  to  "the  selfish  advantage  of 
belligerents,  who  saw  that  the  efficiency  of  their  soldiers  was  dimin- 
ished by  the  looseness  of  discipline  inseparable  from  marauding 
habits,  and  who  found,  when  war  became  systematic,  that  their  own 
operation3  were  embarrassed  in  countries  of  which  the  resources 
were  destroyed." 

Hall,  pp.  442.  441. 

Pirates. 

"A  naval  commander,  charged  with  the  duty  of  destroying  a  nest 
of  pirates,  would  not  scruple  to  shell  them  out  of  their  stronghold 
and  then  land  a  party  to  bum  it." 
Lawrence,  p.  549. 

Meaning  of  "  Pillage." 

"Pillage,  as  an  untechnical  term,  means  indiscriminate  plunder- 
ing, such  as  under  the  old  rule  of  courir  sus  wa^  habitually  prac- 
tised against  the  enemy.  As  a  term  of  modern  law  it  may  be  defined 
as  the  unauthorised  taking  away  of  property,  public  or  private. 
*  *  *  It  will  be  pillage  if  even  what  may  be  taken  is  taken  irC 
a  way  not  authorised  by  the  military  authority,  or  if  the  individual 
captor  appropriates  to  himself  what  by  the  regulations  of  his  state 
or  army  he  ou^ht  to  give  account  of.  , 

"The  abolition  of  the  old  indiscriminate  plundering  is  one  of 
the  greatest  advance^  towards  humanity  that  have  been  realised  in 
the  practice  of  war." 
Westlake,  vol.  2,  p.  103. 
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This  conforms  to  H  II  of  1899,  Art.  28,  and  IV  of  1907,  Art  28, 
while  "  the  transposition  of  the  word  *  even '  emphasises  the  prohibi- 
tion against  pilkge  contained  in  "  article  28. 

Higgins,  p.  357. 

"Art.  3.  Military  necessity  ♦  ♦  ♦  ^qqq  j^q^  permit  wanton 
devastation,  the  use  of  poison,  or  the  doin^  of  any  hostile  act  that 
would  make  the  return  of  peace  unnecessarily  difficult. 

"  Noncombatants  are  to  oe  3pared  in  person  and  property  during 
hostilities,  as  much  as  the  necessities  of  war  and  the  conduct  of 
such  noncombatants  will  permit." 

United  States  Naval  Code.  1900.  ' 

Article  7,  Hague  IX,  1907,  substantially  appears  as  Art.  81  of  the 
Aiistro-Hungarian  Kules  of  Maritime  and  Land  Warfare,  1913. 


PBITATEEBING  ABOLISIIED. 

Privateering  is,  and  remains  abolished. — Article  7,  Declara- 
tion of  Paris^  1866. 

"Art.  XVI.  *  *  ♦  Every  individual  who  is  desirous  of  fitting 
out  a  privateer,  shall,  before  he  receives  letters-patent,  or  special  com- 
mission, be  obliged  to  give  bond  with  suflScient  sureties,  before  a  com- 
petent judge,  for  a  sufficient  sum,  to  answer  all  damages  and  wrongs 
which  the  owner  of  the  privateer,  his  officers,  or  others  in  his  employ 
may  commit  during  the  cruise,  contrary  to  the  tenor  of  this  treaty, 
and  contrary  to  the  edicts  published  by  either  party,  whether  by  the 
King  of  Sweden  or  by  the  United  States,  in  virtue  of  this  same  treaty, 
and  also  under  the  penalty  of  having  the  said  letters-patent  and 
special  commission  revoked  and  made  void." 

Treaty  between  United  States  and  Sweden,  1783.  Treaties,  &c.,  of  United 
States,  Malloy,  vol.  2,  p.  1730.  (This  treaty  terminated  1798,  but  Article 
16,  together  with  certain  other  articles,  was  revived  by  treaties  of  1816 
and  1827  with  Sweden  and  Norway. ) 

"Art.  XXIII.  No  subject  of  the  King  of  Sweden  shall  take  a  com- 
mission or  letters  of  marque  for  arming  any  vessel  to  act  as  a  priva- 
teer against  the  United  States  of  America,  or  any  of  them,  or  against 
the  siK)jects,  people,  or  inhabitants  of  the  said  United  States,  or  any 
of  them,  or  ag^ainst  the  property  of  the  inhabitants  of  the  said  States, 
from  any  Prince  or  State  whatever,  with  whom  the  said  United 
States  shall  be  at  war.  Nor  shall  any  citizen,  subject,  or  inhabitant 
of  the  said  United  States,  or  any  of  them,  apply  for  or  take  any  com- 
ftiis^on  or  letters  of  marique  for  arming  any  vessel  to  cruize  against 
the  subjects  of  his  Swedish  Majesty,  or  any  of  them,  or  their  prop- 
erty, from  any  Prince  or  State  whatever  with  whom  his  said  Majesty 
shall  be  at  war.  And  if  any  person  of  either  nation  shall  take  such 
commissions  or  letters  of  marque,  he  shall  be  punished  as  a  pirate." 

Treaty  between  United  States  and  Sweden,  1783.  Treaties,  &c.,  of  United 
States,  Malloy,  vol.  2,  p.  1783.  (This  treaty  terminated  1798,  but  Article 
23,  together  with  certain  other  articles,  was  revived  by  treaties  of  1S16 
and  of  1827,  with  Sweden  and  Norway.) 

"Art.  XX.  No  citizen  or  subject  of  either  of  the  contracting  par- 
ties shall  take  from  any  Power  with  which  the  other  may  be  at  war 
any  commission  or  letter  of  marque,  for  arming  any  vessel  to  act 
as  a  privateer  against  the  other,  on  pain  of  being  punished  as  a 
pirate  I  nor  shall  either  party  hire,  lend!,  or  give  any  part  of  its  naval 
or  military  force  to  the  enemy  of  the  other,  to  aid  them  offensively 
or  defensively  against  the  other." 

Treaty  between  United  States  and  Prussia,  1799.  Treaties,  &c.,  of  United 
States,  Malloy,  vol.  2,  p.  1493.  (This  treaty  expired  June  22,  1810,  but 
Article  20  thereof,  together  with  certain  other  articles,  was  revived  by 
Article  12  of  the  treaty  of  1828. ) 
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"Art.  XXVI.  Whenever  one  of  the  contracting  parties  shall  be 
engaged  in  war  with  another  State,  no  citizen  of  the  other  contract- 
ing party  shall  accept  a  commission  or  letter  of  marque  for  the  pur- 
pose of  assisting  or  co-operating  hostilelv  with  the  said  enemy 
against  the  said  parties  so  at  war,  under  the  pain  of  being  treated 
as  a  pirate." 

Treaty  between  United  States  and  Ckaumbia,  1846.    Treaties,  &c.,  of  United 
States,  Malloy,  vol.  1,  p.  310. 

"Art.  XXV.  No  citizen  of  the  Republic  of  Bolivia  shall  take  any 
commission  or  letters  of  margue  for  arming  any  ship  or  ships  to  act 
as  privateers  against  the  said  United  States,  or  any  of  them,  or 
agamst  the  citizens,  people  or  inhabitants  of  the  said  United  States, 
or  any  of  them,  or  against  the  property  of  any  of  the  inhabitants  of 
any  of  them,  from*  any  Prince  or  State  with  which  the  said  United 
States  shall  be  at  war;  nor  shall  any  citizen  or  inhabitant  of  the 
United  States,  or  any  of  them,  take  any  commission  or  letters  of 
marque  for  arming  any  ship  or  ships  to  act  as  privateers  against  the 
citizens  of  the  Eepublic  of  Bolivia,  or  any  of  them,  or  the  property 
of  any  of  them,  from  any  Prince  or  State  with  which  the  said  Re- 
public of  Bolivia  shall  be  at  war ;  and  if  any  person  of  either  nation 
shall  take  such  commissions  or  letters  of  marque  he  shall  be  pun- 
ished according  to  their  respective  laws." 

Treaty  of  1858,  United  States  and  BoUvia.    Treaties,  &c.,  of  United  States, 
Malloy,  vol.  1,  p.  121. 

"  4.  Privateering  is  forbidden." 

Institute  (1877),  p.  15. 

'^Article  1.  The  war  vessels  and  military  forces  of  belligerent 
States  %rQ  alone  authorized  to  exercise  the  law  of  prize,  that  is  to  say, 
the  stopping,  visit,  search  and  seizure  of  merchant  vessels  during  a 
naval  war." 
"Article  2.  Privateering  is  forbidden."  ,        ;  ' 

"Article  3.  The  arming  of  privateers  is  still  permitted  as  a  method 
of  reprisal  against  belligerents  which  do  not.  reject  the  principle 
contained  in  Article  2.  In  this  case  it  is  forbidden  to  give  commis- 
sions to  foreigners." 

Institute  (1882),  p.  46. 

"ARTiciiE  12.  Privdteermg^  private  vessels^  public  vessels  not  wear- 
ships.    Privateering  is  forbidden. 

"Apart  from  the  conditions  laid  down  in  Articles  3  ^  and  following 
ileither  public  nor  private  vessels,  nor  their  personnel,  may  commit 
acts  of  hostility  against  the  enemy. 

"  Both  may,  however,  use  force  to  defend  themselves  against  the 
attack  of  an  enemy  vessel." 
Institute  (1913),  p.  177. 

"  It  is  now  the  practice  of  maritime  states  to  make  use  of  the  volun- 
tary aid  of  individuals  against  their  enemies  as  auxiliary  to  the  pub- 
lic force;  and  Bynkershoek  says  that  the  Dutch  formerly  employed 
no  vessels  of  war  but  such  as  were  owned  by  private  persons,  and  to 

1  See  Institute,  p.  176. 
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whom  the  government  allowed  a  proportion  of  the  captured  property, 
as  well  as  indemnity  from  the  public  treasury.  Vessels  are  now  fitted 
out  and  equipped  by  private  adventurers,  at  thwr  own  expense,  to 
cruise  agamst  the  commerce  of  the  enemy.  They  are  duly  commis- 
sicmed,  and  it  is  said  not  to  be  lawful  to  cruise  without  a  regular  com- 
mission. Sir  Matdiew  Hale  held  it  to  be  depredation  in  a  subject  to 
attack  the  enemy's  vessels,  except  in  his  own  defence,  without  a  com- 
mission. The  subject  has  been  repeatedly  discussed  in  the  Supreme 
Court  of  the  United  States,  and  the  doctrine  of  the  law  of  nations  is 
considered  to  be  that  private  citizens  cannot  acquire  a  title  to  hostile 
property,  unless  seized  under  a  commission,  but  they  may  still  law- 
fully seize  hostile  property  in  their  own  defence.  If  they  depredate 
upon  the  enemy  without  a  commission,  they  act  upon  their  peril,  and 
are  liable  to  be  punished  by  their  own  sovereign ;  but  the  enemy  is  not 
warranted  to  consider  them  as  criminals,  and,  as  respects  the  enemy, 
they  violate  no  rights  by  capture. 

"  Such  hostilities,  without  a  commission,  are,  however,  contrary  to 
usage,  and  exceedingly  irregular  and  dangerous,  and  they  would 
probably  expose  the  party  to  the  unchecked  severity  of  the  enemy; 
but  they  are  not  acts  of  piracy  unless  committed  in  time  of  peace. 
Vattel,  indeed,  says,  that  private  ships  of  war,  without  a  regular  com- 
mission, are  not  entitled  to  be  treated  like  captures  made  in  a  formal 
war.  The  observation  is  rather  loose,  and  the  weight  of  authority 
undoubtedly  is,  that  non-commissioned  vessels  of  a  belligerent  nation 
may  at  all  times  capture  hostile  ships,  without  being  deemed,  by  the 
law  of  nations,  pirates.  They  are  lawful  combatants,  but  they  have 
no  interest  in  the  prizes  they  may  take,  and  the  property  will  remain 
subject  to  condemnation  in  favor  of  the  government  of  the  captor,  as 
droits  of  tlie  adrmralty.  It  is  said,  however,  that  in  the  United 
States  tne  property  is  not  strictly  and  technically  condemned  upon 
that  principle,  but  jure  reipublicae;  and  it  is  the  settled  law  of  the 
United  States,  that  all  captures  made  by  non-commissioned  captors 
are  m.ade  for  the  government. 

"  In  order  to  encourage  privateering,  it  is  usual  to  allow  the  owners 
.of  private  armed  vessels  to  appropriate  to  themselves  the  property, 
or  a  large  portion  of  the  property,  they  may  capture ;  and  to,  afford 
them  and  the  crews  other  facilities  and  rewards  for  honorable  and 
successful  efforts.  This  depends  upon  the  municipal  regulations  of 
each  particular  power ;  and,  as  a  necessary  precaution  against  abuse, 
the  owners  of  privateers  are  required,  by  the  ordinances  of  the  com- 
mercial states,  to  give  adequate  security  that  they  will  conduct  the 
cruise  according  to  the  laws  and  usages  of  war  and  the  instructions 
of  the  government,  and  that  they  will  regard  the  rights  of  neutrals, 
and  bring  their  prizes  in  for  adjudication.  These  checks  are  essential 
to  the  character  and  safety  of  maritime  nations.  Privateering,  under 
all  the  restrictions  which  have  been  adopted,  is  very  liable  to  abuse. 
The  object  is,  not  faine  or  chivalric  warfare,  but  plunder  and  profit. 
The  discipline  of  the  crews  is  not  apt  to  be  of  the  highest  order,  and 
privateers  are  often  guilty  of  enormous  excesses,  and  become  the 
scourge  of  neutral  commerce.  They  are  sometimes  manned  and  offi- 
cered by  foreigners,  having  no  permanent  connection  with  the  country, 
or  interest  in  its  cause.  This  was  a  complaint  made  by  the  United 
States,  in  1819,  in  relation  to  irregularities  and  acts  of  atrocity  com- 
mitted by  private  armed  vessels  sailing  under  the  flag  of  Buenos 
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Ayres.  Under  the  best  regulations,  the  business  tends  strongly  to 
blunt  the  sense  of  private  right,  and  to  nourish  a  lawless  and  fierce 
spirit  of  rapacity.  Efforts  have  been  made,  from  time  to  time,  to 
abolish  the  practice.  In  the  treaty  of  amity  and  commerce  between 
Prussia  and  the  United  States,  in  1785,  it  was  stipulated,  Ihat  in 
case  of  war,  neither  party  should  grant  commissions  to  any  private 
armed  vessels  to  attack  the  commerce  of  the  other.  But  the  spirit 
and  policy  of  maritime  warfare  will  not  permit  such  generous  pro- 
visions to  prevail.  That  provision  was  not  renewed  with  the  renewal 
of  the  treaty.  A  similar  attempt  to  put  an  end  to  the  practice  was 
made  in  the  agreement  between  Sweden  and  Holland,  in  1675,  but  the 
agreement  was  not  performed.  The  French  legislature,  soon  after 
the  breaking  out  of  the  war  with  Austria,  in  1792,  passed  a  decree  for 
the  total  suppression  of  privateering;  but  that  was  a  transitory  act, 
and  it  was  soon  swept  away  in  the  tempest  of  the  revolution.  The 
efforts  to  stop  the  practice  have  been  very  feeble  and  fruitless,  not- 
withstanding that  enlightened  and  enlarged  considerations  of  national 
policy  have  shown  it  to  be  for  the  general  benefit  of  mankind  to  sur- 
render the  licentious  practice,  and  to  obstruct  as  little  as  possible  the 

freedom  and  security  of  commercial  intercourse  among  the  nations." 
«    ♦    « 

"  Vattel  admits,  that  an  individual  may,  with  a  safe  conscience, 
serve  his  country  by  fitting  out  privateers;  but  he  holds  it  to  be  in- 
excusable and  base  to  take  a  commission  from  a  foreign  prince  to  prey 
upon  the  subjects  of  a  state  in  amity  with  his  native  country.  The 
laws  of  the  United  States  have  made  ample  provision  on  this  subject, 
and  they  may  he  considered  as  in  affirmance  of  the  law  of  nations, 
and  as  prescribing  specific  punishment  for  acts  which  were  before  un- 
lawful. An  act  of  Congress  prohibits  citizens  to  accept,  within  the 
jurisdiction  of  the  United  States,  a  commission,  or  for  any  person  not 
transiently  within  the  United  States,  to  consent  to  be  retained  or  en- 
listed, to  serve  a  foreign  state  in  war,  against  a  jgovemment  in  amiinr 
with  us.  It  likewise  prohibits  American  citiens  from  being  concerned, 
without  the  limits  of  the  United  States,  in  fitting  out,  or  other- 
wise assisting,  any  private  vessel  of  war,  to  cruise  against  the  sub- 
jects of  friendly  powers.  Similar  prohibitions  are  contained  in  the 
laws  of  other  countries;  and  the  French  Ordinance  of  the  Marine  of 
1681  treated  such  acts  as  piratical.  The  better  opinion  is,  that  a 
cruiser,  furnished  with  commissions  from  two  dinerent  powers,  is 
liable  to  be  treated  as  a  pirate ;  for,  though  the  two  powers  may  be 
allies,  yet  one  of  them  may  be  in  amity  with  a  state  with  whom  the 
other  is  at  war.  In  the  various  treaties  between  the  powers  of  Europe 
in  the  two  last  centuries,  and  in  the  several  treaties  between  the 
United  States  and  France,  Holland,  Sweden,  Prussia^  Great  Britain. 
Spain,  Colombia,  Chili,  etc.,  it  is  declared,  that  no  subject  or  citizen  oi 
either  nation  shall  accept  a  commission  or  letter  of  marque,  to  assist 
an  enemy  in  hostilities  against  the  other,  under  pain  of  being  treated 
as  a  pirate." 

Kent,  VOL  1,  pp.  105-110. 

"  Spain  and  Mexico  adopted  the  last  three  "  articles  of  the  Declara- 
tion of  Paris,  "  as  their  own,  but,  on  account  of  the  first  article,  de- 
clined acceding  to  the  entire  declaration.  The  United  States  adopted 
the  second,  third  and  fourth  propositions,  independently  of  the  first. 
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offering,  hoM^ever,  to  adopt  that  also,  with  the  following  amcfndment, 
or  additional  clause:  ^And  the  private  property  of  the  subjects^  or 
citizens  of  a  belligerent  on  the  high  seas^  shall  be  exempted  from 
seizure  by  pubUc  armed  vessels  of  the  other  belligerent^  except  it  be 
contraband,  *  *  *  There  is  reason  to  hope  that  all  the  maritime 
nations  of  Europe  will  eventually  adopt  the  extension.  But  if  they 
should  not,  the  United  States  will  stand  almo^^t  alone  in  their  ad- 
hesion to,  and  advocacy  of,  privateering — a  practice  condemned  by 
their  earliest  statesmen  and  best  writers  on  public  law,  and  now 
abandoned  by  its  former  advocates  and  supporters  in  Europe.  The 
abstract  right^  under  the  law  of  nations,  to  use  privateers,  cannot  be 
questioned;  and  it  must  also  be  observed  that  the  advantage  to  be 
derived  fi-om  the  use  of  private  armed  vessels,  in  case  of  war,  would 
be  much  greater  to  the  United  States  than  to  any  European  power; 
moreover,  that  thege  European  states,  now  most  active  in  advocating 
the  abolition  of  privateering,  were  its  strongest  supporters  when  it 
was  most  conducive  to  their  own  power.  Unfortunately,  nations, 
like  individuals,  are  more  influenced  by  immediate  self -interest,  than 
by  the  progress  of  civilization,  the  ultimate  peace  of  the  world,  and 
the  happiness  of  the  human  race." 
HaUeck,  p.  395. 

Following  the  Crimean  War  in  which  none  of  the  belligerents  is- 
sued letters  of  marque,  privateering  was  formally  abolished  by  the 
Article  1  of  the  Declaration  of  Paris.  To  this  declaration  the  United 
States  did  not  adhere. 

The  history  of  the  relation  of  the  United  States  to  this  declaration 
may  be  thus  summarized:  "When  asked  to  give  in  our  adhesion  to 
the  four  articles,  the  reply  was  that  we  were  not  willing  to  debar 
ourselves  from  the  right  to  use  privateers  in  any  possible  exigency 
of  war,  as  our  policy  was  to  have  a  small  navy,  and  we  always  had  a 
large  and  very  much  exposed  commerce ;  but  that  we  would  agree  to 
the  articles,  if  all  private  property  at  sea  should  be  held  exempt 
from  capture.  This,  known  as  the  'American  Amendment,'  or 
'  Marcy  Amendment,'  was  well  received  by  the  other  parties  to  the 
Articles  of  Paris,  but  was  prevented  from  being  adopted  by  the  op- 
position of  England.  Subsequently,  the  United  States  withdrew 
its  proposal;  seemingly  unwilling  to  renounce  the  right  to  use  pri- 
vateers, even  on  the  terms  of  exemption  of  all  private  property.  At 
the  outset  of  our  civil  war,  the  United  States  proposed  conventions 
adopting  the  Articles  of  Paris  as  they  stood,  without  waiting  for  the 
recognition  of  the  exemption  of  all  private  property.  This  failed, 
because  Great  Britain  and  France  insisted  upon  the  addition  of  an 
explanatory  clause,  intended  to  meet  their  own  possible  relations 
with  the  vessels  of  war  or  privateers  of  the  rebel  Confederacy,  to 
which  the  United  States  government  would  not  agree." 
Wheaton,  Dana's  Note  223,  p.  608. 

"  The  first  unequivocal  effort  to  break  up  privateering  by  a  perma- 
nent treaty  stipulation,  was  that  by  Dr.  Franklin,  in  the  celebrated 
twenty-third  article  in  the  treaty  with  Prussia  of  1785,  in  which  the 
two  contracting  powers  agree  to  grant  no  commissions  to  private 
armed  vessels.  The  National  Assembly  of  France,  by  a  decree  in 
1792,  reqiiested  the  executive  authorities  to  enter  into  treaties  to 
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suppress  privateering;  but  this  had  no  result  ii.  the  action  of  any 
large  maritime  power.  (Ortolan,  torn.  ii.  p.  51.)  The  United  Stat^ 
Government,  in  1823,  sent  instructions  to  its  ministers  in  Great 
Britain,  France,  and  Russia  to  propose  treaties  for  abstaining  from 
the  use  of  privateers;  but  no  such  treaties  were  effected.  (Annual 
Register,  1823,  p.  185.)  In  the  war  between  France  and  Spain,  in 
1823,  the  two  belligerents  set  out  with  declarations  against  tne  com- 
missioning of  privateers  and  the  capture  of  private  property  at  sea ; 
but  it  is  syppo^d  that  the  declaration^,  at  least  on  the  latter  point, 
were  not  strictly  adhered  to.  The  result  of  the  correspondence  of 
the  American  ministers  with  the  governments  of  France,  England, 
and  Russia,  from  1823  to  1830,  showed  that  those  powers  were  not 
willing  to  enter  into  separate  agreements  with  one  nation  to  disuse 
privateering,  while  expressing  a  desire  to  see  a  general  agreement  of 
the  chief  maritime  powers  to  that  effect.  (See  instructions  of  Mr. 
J.  Q.  Adams,  in  1823;  and  the  correspondence  ))etween  Mr.  Rush  and 
Messrs.  Huskisson  and  Canning,  Mr.  Sheldon  and  M.  Chateaubriand, 
and  Mr.  Middleton  and  Count  Nesselrode,  in  1823-4.)  But,  in  all 
these  negotiations,  the  question  of  privateering  was  complicated  with 
the  proposal  to  abandon  capture  of  all  private  prpperty  at  sea. 

"Afterwards,  the  United  States  Government  ceased  from  its  efforts 
to  secure  these  objects,  mainly  from  a  change  of  policy.  It  was 
thought  that  the  United  States,  with  its  small  navy,  might  be  obliged 
to  avail  itself  of  privateers  against  the  formidable  navies  of  the 

Seat  European  powers.     (Mr.  Buchanan  to  Count  Nesselrode,  18th 
ay,  1832,  and  Mr.  Van  Buren's  instructions  to  Mr.  Randolph,  June 
18,  1830.)" 

Wheaton,  Dana's  Note  173,  p.  453. 

"  In  the  Mexican  war,  the  United  States  issued  no  letters  of  marque. 
Mexico  issued  them;  but  they  were  not  taken  up  by  foreigners,  on 
account  of  the  repressive  legislation  and  treaties  of  foreign  powers. 
England,  France,  and  other  neutrals,  especially  prohibited  their  sub- 
jects from  engaging  in  the  war.  By  treaties  between  the  United 
States  and  the  -powers  of  Spain,  Prussia,  Sweden,  and  the  Nether- 
lands, the  subjects  of  either,  found  cruising  as  privateers  against  the 
other,  when  their  respective  countries  were  at  peace,  might  be  treated 
as  pirates;  and  the  United  States  had  provided  for  the  trial  and 
punishment  of  subjects  of  powers  making  such  treaties  found  so 
engaged.     (U.  S.  Laws,  ix.  175.) 

"  When  the  civil  war  in  the  United  States  was  imminent,  and  after 
the  rebellion  had  organized  a  government,  Earl  Russell  sought  to 
obtain  the  accession  of  what  appeared  to  be  the  coming  sovereignty, 
to  the  Declaration  of  Paris ;  but  the  rebel  government,  by  the  proc- 
lamation of  Jefferson  Davis  of  April  17,  1861,  offered  letters  of 
marque  to  subjects  of  all  countries.  Immediately  upon  the  com- 
mencement of  hostilities,  and  a  few  days  after  the  proclamation  by 
the  President  of  the  United  States  of  a  blockade  of  all  the  ports  of 
the  rebel  coast,  Mr.  Seward  sent  an  offer  of  the  United  States  to  the 
great  powers  to  accede  to  the  Declaration  of  Paris  as  it  stood,  with- 
out waiting  for  the  previously  proposed  amendment  to  be  adopted 
by  all  the  powers.  After  a  long  correspondence  between  Mr.  Seward, 
Mr.  Adams,  Lord  Russell,  Mr.  Dayton,  and  M.  Thouvenel,  from 
which  it  appeared  that  France  and  Great  Britain  would  act  together. 
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and  which  developed  several  technical  difficulties,  Lord  Russell  at 
last  agreed  to  separate  conventions  of  Great  Britain  and  France  with 
the  XJnited  States,  adopting  the  four  points  of  the  Declaration  of 
Paris;  adding,  however,  in  his  letter  to  Mr.  Adams  (of  July  31, 
1861)^  these  words:  'I  need  scarcely  add,  that,  on  the  part  of  Great 
Britain,  the  engagement  will  be  prospective,  and  will  not  invalidate 
any  thing  already  done.'  The  United  States  Government  request- 
ing an  explanation  of  this  sentence.  Lord  Russell  transmitted  the 
following  form  of  declaration  to  be  made  by  Great  Britain  on  sign- 
ing the  convention:  'In  affixing  his  signature  to  the  convention  of 
this  day  between  Her  Majesty  the  Queen  of  Great  Britain  and  Ire- 
land, and  the  United  States  of  America,  the  Earl  Russell  declares, 
by  order  of  Her  Majesty,  that  Her  Majesty  does  not  intend  thereby 
to  undertake  any  engagement  which  shall  have  any  bearing,  direct 
or  indirect,  on  the  internal  differences  now  prevailing  in  the  United 
States.'  The  United  States  Government  declined  to  make  a  con- 
vention with  this  ex  parte  declaration  attached,  and  Great  Britain 
declined  to  proceed  without  it;  so  the  project  of  the  accession  of  the 
United  States  to  the  deplaration  fell  through.  (Earl  Russell  to  Mr. 
Adams,  Aug.  19,  1861.  Mr.  Adams  to  Mr.  Seward,  Aug.  30,  1861, 
Mr.  Adams  to  Earl  Russell,  Aug.  23,  1861.  Mr.  Seward  to  Mr. 
Adams,  Sept.  7, 1861.) 

"  Earl  Russell,  in  a  letter  to  Mr.  Adams  of  Aug.  28, 1861,  explains 
the  purpose  of  Great  Britain  in  muking  the  special  declaration.  It 
was  this:  As  Great  Britain  has  acknowledge  belligerent  rights  in 
the  Confederacy,  and  the  Confederacy  was  not  a  party  to  the  Dec- 
laration of  Paris,  Great  Britain  must,  in  consistency,  regard  the  Con- 
federate privateers  as  lawful  belligerents;  while  the  United  Stiites, 
claiming  sovereign  jurisdiction  over  the  Confederacy,  and  that  all  its 
inhabitants  were  subject  to  the  laws  and  treaties  of  the  United  States, 
might  argue  that  the  parties  to  the  declaration. would  be  bound,  after 
the  accession  of  the  United  States,  to  treat  the  privateers  of  the 
so-called  Confederate  States  as  pirates. 

"  Mr.  Seward  and  Mr.  Adams  replied,  that  the  United  States  were 
not  willing  to  agree  to  a  special  restriction,  by  one  power,  of  a  dec- 
laration of  so  general  and  lasting  a  character,  and  to  which  so  many 
were  parties,  and  as  to  which  there  was  no  mutuality  proposed  in 
case  of  civil  dissensions  in  the  dominions  of  the  other  powers.  (U.  S. 
Dip.  Corr.  1861.) 

"  In  the  civil  war.  Congress  authorized  the  President  to  issue  let- 
ters of  marque;  but  he  did  not  make  use  of  the  power.  The  rebel 
government  offered  its  letters  of  marque :  but^  as  nearly  all  the  mari- 
time powers  had  warned  their  subjects  that  if  they  served  in  priva- 
teers in  the  war,  their  governments  would  not  interfere  to  protect 
them,  and  as  the  United  States  had  threatened  to  treat  such  persons 
as  pirates,  and  the  naval  power  of  the  United  States  was  formidable, 
no  avowedly  foreign  private  armed  vessels  took  letters  of  marque; 
and  the  ostensibly  Confederate  vessels  were  commissioned  as  of  its 
regular  navy.  Mr.  Seward  instructed  Mr.  Adams  to  say  to  Lord 
Russell,  that,  if  the  United  States  made  use  of  privateers  under  the 
act,  it  would  be  only  to  suppress  the  piracy  of  European  gunboats 
fitted  out  and  sent  from  their  ports,  in  disregard  of  their  obligations 
to  the  United  States,  to  prey  upon  American  commerce.     (Letter  of 
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July  12, 1862:  U.  S.  Dip.  Corr.  1862,  p.  135.)  The  provisions  in  the 
treaties  of  1794  with  Great  Britain,  and  of  1778  with  France,  that  the 
subjects  of  either,  serving  as  privateers  against  the  other,  when  the 
respective  nations  were  at  peace,  might  be  treated  as  pirates,  have 
expired ;  and  they  have  not  been  renewed  in  the  later  treaties." 
Wheaton,  Dana's  Note  173,  pp.  455,  456. 

The  advantages  of  privateers  may  be  set  forth  as  follows:  "(1) 
That  seamen  thrown  out  of  work  by  war  can  thus  gain  a  livelihood 
and  be  of  use  to  their  country.  (2)  A  nation  which  maintains  no 
great  navy  is  thus  enabled  to  call  into  activity  a  temporary  force,  on 
brief  notice,  and  at  small  cost.  Thus  an  inferior  state,  with  a  large 
commercial  marine,  can  approach  on  the  sea  nearer  to  an  equality 
with  a  larger  rival,  having  a  powerful  fleet  at  its  disposal.  And  as 
aggressions  are  likely  to  come  from  large  powers,  privateering  may 
be  a  means,  and  perhaps  the  only  effectual  means,  of  obtaining  justice 
to  which  a  small  commercial  state  can  resort." 
Woolsey,  p.  202. 

The  United  States  declined  to  become  a  iparty  to  the  Declaration  of 
Paris  "  although  it  secured  what "  that  "country  had  so  long  been 
wishing  for, — the  greater  freedom  of  neutral  vessels.  The  reluc- 
tance to  adopt  the  principles  of  the  declaration,  was  owing  to  a 
cause  already  suggested — ^that  the  relinquishment  of  privateering 
would  be  a  gain  to  nations  which  keep  on  foot  a  large  naval  force, 
but  not  to  the  United  States,  where  a  powerful  navy  is  not  main- 
tained, on  acpount  of  its  great  cost,  and  its  danger  to  civil  liberty. 
On  the  breaking  out  of  a  war,  therefore,  with  a  nation  powerful  at 
sea,  the  United  States  must  rely,  to  a  considerable  extent,  on  mer- 
chant vessels  converted  into  vessels  of  war."  It  was  declared,  how- 
ever, by  Secretary  of  State  Marcy,  in  a  note,  dated  July  28, 1856,  to 
the  French  minister,  that  the  United  States  "  will  readily  agree  to  an 
arrangement,  by  which  the  private  property  of  the  subjects  or  citizens 
of  a  belligerent  power  shall  be  exempted  from  seizure  by  public 
armed  vessels  of  the  enemy,  except  it  be  contraband  of  war,  and  that 
'  with  this  we  will  consent  to  the  placing  of  privateering  under  the 
ban  of  the  law  of  nations.'  It  will  be  the  policy  of"  the  United 
States,  "  hereafter,  it  may  be  presumed,  in  all  treaties,  to  couple  the 
abolition  of  privateering  with  the  entire  immunity  of  merchant  ships 
engaged  in  a  lawful  trade.  *  *  *  if  the  larger  exemption  of  all 
innocent  private  property  from  the  liabilities  of  war,  to  which  the 
United  States  offers  to  be  a  party,  should  Jjecome  incorporated  in  the 
law  of  nations,  her  attitude  will  have  been  one  of  ^eat  advantage  to 
the  world.  If  not,  her  plea  of  self-defense  in  keeping  up  the  system 
of  privateering  will  probably  be  regarded  in  another  age  as  more 
selfish  than  wise." 

Woolsey,  pp.  205,  314. 

"It  is  not  held  to  be  piracy,  if  a  privateer  or  other  armed  ve^l, 
exceeding  its  commission,  prey  on  commerce  admitted  by  its  sovereign 
to  be  friendly.  Offenses  of  this  kind  entitle  the  injured  party  to 
compensation,  but  the  jurisdiction  belongs  to  the  vessel's  sovereign, 
who  is  responsible." 

VSroolsey,  p.  234. 
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"Until  lately  all  maritime  states  have  *  *  *  been  in  the 
habit  of  using  privateers,  which  are  vessels  belonging  to  private  own- 
ers, and  sailing  under  a  commission  of  war  empowering  the  person 
to  whom  it  is  granted  to  carry  on  all  forms  of  hostility  which  are 
permissible  at  sea  by  the  usages  of  war.  Before  giving  a  privateering 
commission,  it  is  usual  for  the  government  issuing  it  to  require  the 
lodgment  of  caution  money  or  the  execution  of  a  bond  by  way  of  se- 
curity against  illegal  conduct  on  the  part  of  the  holder,  and  against 
a  breach  of  the  instructions  which  are  issued  for  his  guidance.  The 
commission  is  revocable  on  proof  of  its  misuse  being  produced,  and 
by  the  English  law  at  least  the  owners  of  the  vessel  were  liable  in 
damages;  it  was  also  usual  for  the  Lords  of  the  Admiralty  to  in- 
stitute proceedings  in  the  Admiraltjr  Court  upon  complaint  of  ill-con- 
duct. As  a  further  safeguard,  a  privateer  is  liable  to  visit  by  public 
vessels  of  war;  and  as  she  is  not  invested  with  a  public  character,  neu- 
tral ships  of  war  are  permitted  to  verify  the  lawfulness  of  the  com- 
mission under  which  she  sailed  by  requiring  its  production.  *  *  * 
Hall,  p.  646,  547. 

"A  disposition  has  occasionally  been  shown  to  regard  as  pirates^ 
persons  taking  letters  of  marque  from  one  of  two  belligerents,  their 
own  state  being  at  peace  with  the  other  belligerent.  In  1889,  France 
being  at  war  with  Mexico,  Admiral  Baudin,  commanding  the  fleet 
of  the  former  power,  notified  that  every  privateer  sailing  under  the 
Mexican  flag,  of  which  the  captain  and  two-thirds  of  the  crew  were 
not  Mexican  subjects  by  birth,  would  be  considered  piratical  and 
treated  as  such;  and  in  1846,  during  the  war  of  the  United  States 
with  Mexico,  President  Polk  suggested  in  a  message  to  Congress  that 
it  might  be  a  question  for  the  criminal  courts  to  decide  whether  bear- 
ers of  commis^ions,  issued  in  blank  by  the  Mexican  government,  and 
sold  to  foreigners  by  its  agents  abroad,  ought  not  to  be  regarded  as 
pirates.*  That  the  views  entertained  by  the  French  and  American 
governments  on  these  occasions  were  at  variance  with  usage  is  con- 
fessed, but  some  writers  hold  that  usage  ought  to  be  modified  in 
conformity  with  them.  It  is  argued  that  the  change  should  be  made 
because  vessels  acting  in  the  manner  contemplated  would  be  dis- 
avowed by  the  state  to  which  they  properly  belong,  and  because  it 
would  decline  to  be  responsible  for  them ;  because,  on  the  other  hand, 
they  do  not  belong  to  the  state  of  which  they  carry  the  commission, 
since  '  they  fulfil  none  of  the  conditions  required  tor  the  impress  or 
a  national  character ; '  they  are  thus  destitute  of  any  nationality. 
The  reasoning  does  not  appear  to  be  very  conclusive.  A  vessel  can- 
not be  treated  as  piratical  for  the  mere  absence  of  a  clear  national 
character,  because  a  clear  national  character  is  at  least  as  much  want- 
ing to  the  vessels  of  a  simply  belligerent  community  as  to  foreign 
vessels  employed  by  a  sovereign  state.  In  both  cases,  the  acts  pur- 
porting to  be  done  being  in  themselves  permissible,  or  at  least  not 
criminal,  when  authorized  by  a  state  or  other  political  community, 
and  criminal  when  not  so  authorised,  the  essential  point  must  be 
that  a  responsible  state  or  equivalent  or  a  state  shall  really  exist ;,  and 
it  is  impossible  to  maintain  that  the  grant  of  letters  of  marque  or 

1  See  also  Oppenhelm,  vol.  2,  p.  100,  Note  2. 
'Messages  and  Papers  of  the  Presidents,  vol.  4,  p.  406. 
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commissions  to  foreign  vessels  does  not  impose  complete  respcmsi- 
bility  upon  the  government  issuing  th^n.  That  a  practice  of  grant- 
ing such  letters  or  commissions  would  be  highly  objectionable,  and 
that  it  would  give  rise  to  the  most  serious  abuses,  is  indisputable; 
but  to  say  this,  and  to  say  that  the  persons  receiving  them  ought  to 
be  treated  as  pirates,  are  two  venr  distinct  things.  The  true  safe- 
guard against  the  evils  which  would  spring  from  the  practice  would 
be  to  conclude  treaties "  binding  the  contracting  powers  not  to  issue 
such  letters  or  commissions." 

Hall,  pp.  273-275. 

Privateers  "may  be  defined  as  vessels  owned  and  manned  by 
private  persons,  but  empowered  by  a  commission  from  the  state, 
called  a  Letter  of  Marque,  to  carry  on  hostilities  at  sea.  The  law 
declared  the  commission  to  be  revocable  for  bad  conduct  on  the  part 
of  the  privateer ;  and  other  means  were  taken  to  secure  that  she  did 
not  violate  the  laws  of  war,  such  as  the  lodgment  of  security  and  the 
enforcement  of  liability  to  search  by  public  vessels  of  the  coimtry 
whose  flag  she  carried.  But,  in  spite  of  all  precautions,  privateers 
were  always  a  most  unsatisfactory  force.  At  first  neutral  as  well 
a£l  belligerent  subjects  were  allowed  to  cruise  against  commerce,  and 
privateering  became  a  lucrative  occupation  for  the  lawless  and  ad- 
venturous spirits  who  abounded  among  sea-faring  populations.  The 
scandal  grew  so  great,  ajS  modem  trade  developed,  that  in  the  eight- 
eenth century  most  of  the  states  of  Europe  passed  laws  for  the 
pimishment  of  any  of  their  subjects  who  took  Letters  of  Marque 
authorizing  depredations  upon  the  commerce  of  any  power  with 
which  they  were  at  peace.  In  the  United  States  similar  provisions 
were  placed  upon  the  Statute  Book  by  Congress  in  1797  and  1816. 
The  result  of  legislative  acts  such  as  these,  joined  with  the  higher 
moral  standard  of  which  they  were  at  once  the  symptom  and  the 
effect,  was  to  bring  to  an  end  privateering  by  neutrals.  But  there 
still  remained  the  use  as  commerce  destroyers  of  private  vessels 
belonging  to  belligerent  subjects  and  fitted  out  by  them  for  pur- 
poses of  personal  enrichment. 

"In  Europe  opinion  turned  against  these  more  defensible  priva- 
teers, and,  though  they  were  freely  used  in  the  great  struggle  be- 
tween England  and  Eevolutionary  and  Imperalist  France,  great  sea- 
men denounced  them,  and  charged  them  with  hoisting  whatever 
colors  were  necessary  to  effect  the  capture  of  any  merchantmen  that 
came  in  their  way.  At  the  commencement  of  the  Crimean  War  in 
1854  England  and  France  notified  their  determination  to  rely  upon 
public  armed  ships  alone,,  and  not  to  issue  Letters  of  Marque  to 
private  individuals.  During  the  conflict  both  sides  refrained  from 
authorizing  private  vessels  to  cruise  against  commerce,  and  at  its 
close  the  Volition  of  privateering  was  decreed  by  the  first  article 
of  the  Declaration  of  Paris.  Meanwhile  in  America  opinion  was 
divided,  the  prevailing  tendency  being  to  look  on  privateers  as  a 
cheap  method  of  defence  for  a  power  which  possessed  a  large  sea- 
borne commerce  and  a  small  na;^,  which  was  the  condition  of  the 
United  States  at  that  time.  They  therefore  declined  to  sign  the 
Declaration  unless  it  included  the  further  reform  of  exempting 

1  For  list  of  treaties  of  this  character,  see  notes  at  pp.  274-275,  Hall. 
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innoeent  private  property  at  sea  from  belligerent  capture.  The  ques- 
tion was  allowed  to  droj),  and  American  assent  was  withheld  irom 
the  Declaration.  But  privateers  were  not  used  in  the  fierce  struggle 
with  the  seceding  South,  or  in  the  war  of  1898  with  Spain.  Indeed, 
none  have  been  sent  forth  to  prey  on  seaborne  trade  in  any  of  the 
wars  which  have  taken  place  between  civilized  nations  since  1856. 
It  can  hardly  be  doubted  that  no  more  will  be  heard  of.  them  in 
future  maritime  conflicts.  Enlightened  opinion  condemns  them,  and 
the  interests  of  commerce  are  opposed  to  their  continued  existence. 
The  powers  that  still  decline  to  sign  the  Declaration  of  Paris  may 
possibly  have  escaped  the  technical  obligation  to  refrain  from  using 
them,  thouffh  even  this  is  doubtful,  since  universal  observance  for 
more  than  fifty  years  can  be  pleaded  in  favor  of  the  rule  of  prohibi- 
tion. But  these  states  are  not  likely  to  run  counter  to  the  general 
sense  of  the  civilized  world,  and  bring  down  upon  themselves  as 
belligerents  the  ill-will  of  all  neutral  powers  who  possess  a  sfea-bome 
trade.  And  even  if  they  were  willing  to  take  the  risk,  the  cost  of 
an  effective  cruiser  is  now  so  enormous  that  few  private  individuals 
would  be  able  to  meet  it." 
Lawrence,  pp.  521-523. 

"  During  the  eighteenth  century  the  practice  grew  up  that  belliger- 
ents granted  letters  of  marque  to  private  ships  of  their  own  sub- 
jects only.  However,  privateering  was  abolished  by  the  Declara- 
tion of  Paris  in  1856  as  between  the  signatory  Powers  and  others 
who  joined  it  later.  And  although  privateering  would  still  be  legal 
as  between  other  Powers,  it  will  in  future  scarcely  be  made  use  of. 
In  all  the  wars  that  occurred  after  1856  between  such  Powers,  no 
letters  of  marque  were  granted  to  private  ships." 
Oppenheim,  vol.  2,  p.  100. 

The  license  from  the  sovereign  to  capture  property  at  sea  "was 

f ran  ted  by  letters  of  marque  or  of  reprisal,  or  oi  marque  and  reprisal, 
'he  former  term  has  been  connected  by  some  with  marca^  a  bound- 
ary, the  letters  being  an  authority  to  make  captures  outside  the 
boundary  of  the  territory;  but  it  may  be  derived  much  more  easily 
from  niarcare  or  m/irchiare^  words  which  are  found  in  documents  of 
the  thirteenth  century  in  connection  with  pignorare^  apparently  in 
the  sense  of  marking  goods  for*  a  claimant's  security.  If  the  prince 
on  the  other  side  considered  the  claim  to  be  unfounded,  or  the  com- 
pensation obtained  to  be  excessive,  he  issued  letters  of  contre-marque. 
The  measures  which  a  subject  was  thus  licensed  to  take  for  his  own 
redress  were  called  special  reprisals." 
Westlake,  vol.  2,  p.  9. 

The  United  States  declined  to  adhere  to  the  Declaration  of  Paris 
"  on  the  ground  that,  so  long  as  the  private  property  of  enemies  re- 
mains capturable  at  sea,  it  would  operate  unfairly  towards  powers 
not  maintaining  large  public  navies.  As  between  the  powers  which 
have  subscribed  to  the  Declaration,  light  has  been  thrown  on  its  pre- 
cise meaning  by  the  regulations  respectively  made  for  the  Russian 
volunteer  fleet,  the  mail  steamers  subsidised  by. this  and  other  states, 
and  the  volunteer  fleet  contemplated  by  Prussia  in  1870.  None  of 
these  regulations  having  excited  any  serious  remonstrance,  there  ap- 
pears to  be  an  understanding  that  what  is  prohibited  is  not  the  use  m 
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war  of  privately  owned  ships  under  commanders  at  least  temporarily 
belonging  to  the  public  navy,  but  the  combination  of  private  owner- 
ship with  private  command.  Privateers  presenting  that  combination 
have  not  been  employed  since  1856,  even  by  the  few  powers  which 
have  not  adhered  to  the  Declaration.  The  Aloibama  and  her  consorts 
which  devastated  the  commerce  of  thcf  United  States  during  the  great 
civil  war  were  public  ships  of  the  Confederate  States'  navy." 
Westlake,  vol.  2,  p.  177. 

The  phrase  "La  Course"  that  occurs  in  the  first  article  of  the 
Declaration  "  dates  from  a  period,  when  it  was  the  practice  of  States, 
whenever  there  was  occasion  to  have  recourse  to  an  armed  expedition 
on  the  high  seas  against  another  State,  to  grant  Letters  of  Marque  to 
the  commanders  of  private  cruisers,  authorising  them  to  make  re- 
prisals against  the  vessels  and  cargoes  of  the  subjects  of  the  other 
State.  By-and-by  Commissions  of  War  come  to  be  issued  by  Sov- 
ereign Princes  to  private  ships  fitted  out  either  by  their  own  subjects, 
or  by  the  subjects  of  other  Powers,  so  that  it  was  competent  for  a 
Power  which  had  no  public  ships  of  war  of  its  own  to  harass  the 
commerce  of  its  enemy  by  issuing  Letters  of  Marque  and  Reprisals 
not  merely  to  vessels  of  its  own  subjects,  but  to  the  vessels  of  the 
subjects  of  other  Powers,  and  when  Commissions  of  War  came  to 
be  granted  to  both  classes  of  such  vessels  in  the  Sixteenth  Century, 
they  had  lawful  authority  to  exercise  belligerent  rights  against  neu- 
trals as  well  as  against  the  enemy.  It  can  well  be  imagined,  as  the 
crews  of  such  ships  were  brought  together  by  the  prospect  of  plunder, 
and  were  under  no  naval  discipline,  that,  when  a  single  corsair  or 
privateer  hove  in  sight  on  the  high  seas,  it  caused  a  greater  terror  to 
a  neutral  merchant  ship  than  a  fleet  of  Public  ships  of  war. 

"In  the  present  century  however  as  the  practice  of  States  in  en- 
trusting their  defence  on  land  to  regiments  of  foreign  origin  serving 
them  for  pay  has  generally  been  discarded,  so  the  practice  of  granting 
commissions  of  war  to  the  subjects  of  foreign  States,  serving  for 
plunder,  has  fallen  into  disrepute,  to  say  nothing  of  the  license  of 
maritime  warfare  so  conducted  being  intolerable  to  the  civilisation  of 
the  present  age.  That  a  main  object,  which  the  two  Allied  Powers  in 
the  war  of  1854  against  Russia  had  in  view,  was  to  put  an  end  to  the 
practice  of  belligerents  issuing  Letters  of  Marque  and  Reprisals  to 
the  subjects  of  neutral  States,  is  confirmed  by  the  Memoir  of  M. 
Drouyn  de  Lhuys,  [read  before  the  French  Academy  on  April  4, 
1868]. 

" '  What  influenced  especially  the  English  Government  was  the  fear 
of  America  inclining  against  us,  and  lending  to  our  enemies  the  co- 
operation of  her  hardy  volunteers.  The  Maritime  population  of  the 
United  States,  their  enterprising  marine,  might  furnish  to  Russia  the 
elements  of  a  fleet  of  privateers,  which  attached  to  its  service  by  Let- 
ters of  Marque  and  covering  the  seas  with  a  network  would  harass 
and  pursue  our  commerce  even  in  the  most  remote  waters.  To  pre- 
vent such  a  danger  the  Cabinet  of  London  held  it  of  importance  to 
conciliate  the  favourable  disposition  of  the  Federal  Government.  It 
had  conceived  the  idea  of  proposing  to  it  at  the  same  time  as  to  the 
French  Government  and  to  all  the  Maritime  States,  the  conclusion 
of  an  arrangement,  having  for  its  object  the  suppression  of  privateer- 
ing, and  permitting  to  be  treated  as  a  Pirate  every  one,  who  in  time  of 
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war  should  be  found  furnished  with  Letters  of  Marque.  This  project, 
which  was  in  the  end  abandoned,  is  evidence  of  the  disquiet  felt  by 
England.  We  thought,  as  they  did,  respecting  privateering,  a  bar- 
barous practice  which  marked  too  often,  under  an  appearance  of 
patriotic  devotion,  violence  excited  by  the  allurement  of  lucre.  At 
former  epochs,  justified  by  the  fury  of  war,  it  was  able  in  the  midst 
of  numerous  iniquities,  to  give  rise  to  some  heroic  action,  to  transmit 
even  to  history  some  glorious  names.  But  we  considered  it  to  be  in- 
compatible henceforth  with  the  usages  of  civilized  nations,  which  can- 
not allow  private  persons  to  be  armed  with  the  rights  of  war,  and 
which  reserve  their  terrible  application  to  the  public  power  of  Estab- 
lished States.' 

"  Such  was  the  object  in  view  of  the  Allied  Powers  in  the  war 
against  Russia,  according  to  the  highest  authority.  We  find  also  a 
statement  from  the  same  authority,  namely,  the  French  Minister  for 
Foreign  Affairs,  in  his  Report  to  the  Emperor  of  the  French,  of  29th 
March,  1854,  that  the  motive  of  the  Allied  Powers  was  to  mitigate  the 
disastrous  effects  of  war  upon  the  commerce  of  neutral  nations  and 
to  relieve  it  from  all  umiecessary  shackles,  and  accordingly  the  Em- 
peror of  the  French  published  a  Declaration  at  the  conclusion  of 
which  he  announced  that  he  had  no  intention  to  deliver  '  Lettres  de 
Marque  pour  autoriser  les  armements  en  Course.'  On  the  other  hand 
the  British  Government  issued  a  corresponding  Declaration  on  28th 
March,  1854,  announcing  that  it  was  not  the  intention  of  the  Queen 
of  the  United  Kingdom  to  issue  Letters  of  Marque  for  the  commis- 
sioning of  privateers." 

Twiss — BeUigerent  Right  on  High  Seas,  pp.  9-12. 

"  No  state  shall    *    *    *  •    grant  letters  of  marque  and  reprisal." 
Constitution  of  United  States,  Article  1,  sgc.  10. 

During  the  War  of  1812, "  the  legislature  of  New  York  went  so  far 
as  to  pass  an  act  to  encourage  privateering  associations^  by  authoriz- 
ing any  five  or  more  persons,  who  should  be  desirous  to  form  a  com- 
pany for  the  purpose  of  annoying  the  enemy  and  their  commerce,  by 
means  of  private  armed  yessels,  to  sign  and  file  a  certificate,  stating 
the  name  of  the  company  and  its  stocK,  etc.,  and  that  they  and  their 
successors  should  thereupon  be  a  hody  politic  mad  corporate^  with 
the  ordinary  corporate  powers.  Laws,  N.  Y.  38  Sess.  c.  12,  Oct.  21st, 
1814," 

Kent,  vol.  1,  p.  108,  note  (a). 

"5e;  it  enacted  *  *  *^  That  any  subject  or  citizen  of  any  for- 
eign State,  who  shall  be  found  and  taken  on  the  sea,  making  war 
upon  the  United  States,  or  cruising  against  the  vessels  and  property 
thereof,  or  of  the  citizens  of  the  same,  contrary  to  the  provisions  of 
any  treaty  existing  between  the  United  States  and  the  State  of  which 
such  person  is  a  citizen  or  subject,  when  by  such  treaty  such  acts  of 
such  persons  are  declared  to  be  piracy,  may  be  arraigned,  tried,  con* 
victed,  and  punished  before  any  circuit  court  of  the  United  States 
for  the  district  into  which  such  person  may  be  brought,  or  shall  bp 
found,  in  the  same  manner  as  other  persons  charged  with  piracy  may 
be  arraigned,  tried,  convicted,  and  punished  in  such  courts." 

Act  of  March  3,  1847  (9  Stat.  175). 
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"5^  it  enacted  *  *  *,  That  in  all  domestic  and  foreign  wars 
the  President  of  the  United  States  is  authorized  to  issue  to  private 
armed  vessels  of  the  United  States,  commissions,  or  letters  of  marque 
and  general  reprisal  in  such  form  as  he  shall  think  proper,  and  under 
the  seal  of  the  United  States,  and  make  all  needful  rules  and  regula- 
tions for  the  government  and  conduct  thereof,  and  for  the  adjudica- 
tion and  disposal  of  the  prizes  and  salvages  made  by  such  vessels; 
Provided,  That  the  authority  conferred  by  this  act  shall  cease  and 
terminate  at  the  end  of  three  years  from  the  passage  of  this  act." 

Act  of  March  3,  1863  (12  Stat.  758). 
The  power  granted  the  President  by  this  act  was,  however,  "  not 
exercised  during  the  rebellion." 

Kent,  vol.  1,  p.  108. 

"All  provisions  of  law  authorizing  the  distribution  among  captors 
of  the  whole  or  any  portion  of  the  proceeds  of  vessels,  or  any  prop- 
erty hereafter  captured,  condemned  as  prize,  or  providinff  for  the 
payment  of  bounty  for  the  sinking  or  destruction  of  vessSs  of  the 
enemy  hereafter  occurring  in  time  of  war,  are  hereby  repealed." 

Act  of  the  Congress  of  the  United  States,  March  3,  1899  (30  Stat.  1007). 

"April  22,  1898,  the  Department  of  State,  in  a  telegraphic  in- 
struction to  the  diplomatic  representatives  of  the  United  States,  de- 
clared among  other  things  that,  in  the  event  of  hostilities  with  Spain, 
the  '  policy  '  of  the  United  States  '  will  be  not  to  resort  to  privateer- 
ing.' This  announcement  was  reaflSrmed  in  a  proclamation  issued 
by  the  President  on  the  26th  of  April." 

Moore's  Digest,  vol.  7,  p.  541.  « 

"  The  Spanish  Government,  by  a  royal  decree  of  April  23,  1898, 
embodying  the  rules  which  it  proposed  to  observe  during  the  war, 
reserved  the  right  to  issue  letters  of  marque.  Of  this  reservation 
Spain  afterwards  took  no  advantage." 

Moore's  Digest,  vol.  7,  p.  542. 

Article  2  of  the  Russian  Prize  Regulations,  1895,  adopts  the  Dec- 
laration of  Paris  in  respect  to  privateering.    ' 

"  117.  Capture  of  Privateers  or  Pirates, — ^When  prize  is  made  of 
a  privateer  regularly  provided  with  letters  of  marque  by  a  govern- 
ment that  has  not  adhered  to  the  Declaration  of  Paris,  you  will  pro- 
ceed in  the  same  manner,  [as  provided  in  paragraph  116,  p.  — ]. 
The  master,  officers,  and  crew  of  this  privateer  shall  be  treated  as 
indicated  in  paragraph  146  for  warships. 

"  The  master,  officers  and  crew  of  any  vessel  armed  for  privateer- 
ing by  a  government  signatory  to  the  Declaration  of  1856,  being 
liable  to  the  penalties  provided  for  the  crime  of  piracy,  should  be 
considered  not  as  prisoners  of  war  but  as  arrested,  and  be  sent  to 
the  nearest  French  authorities  for  prosecution  under  the  laws  of 
the  Eet)ublic." 

French  Naval  Regulations,  1912. 

"  The  term  '  letter  of  marque,'  though  originally  indicating  the  com- 
mission issued  to  a  privateer,  came  in  the  course  of  time  to  be  applied 
almost  exclusively  to  a  trading  vessel  that  was  authorized  to  make 
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reprisals,  whether  in  peace  or  in  war.  The  term  '  privateer '  was  re- 
served for  a  vessel  which,  although  privately  fitted  out,  was  employed 
solely  as  a  cruiser,  Hamilton,  therefore,  in  his  circular  of  August 
4,  1793,  said:  'The  term  privateer  is  understood  not  to  extend  to 
vessels  armed  for  merchandise  and  war,  commonly  called  with  us 
letters  of  moirque^  nor,  of  course,  to  vessels  of  war  m  the  immediate 
service  of  the  government  of  either  of  the  powers  at  war.'  Am. 
State  Papers,  For.  Eel:  1,  140." 
Moore*s  Digest,  vol.  7,  p.  536. 

"Though  she  [a  merchant  vessel]  has  arms  to  defend  herself  in 
time  of  war,  in  the  course  of  her  regular  commerce,  this  no  more 
makes  her  a  privateer  than  a  husbandman  following  his  plow,  in  time 
of  war,  with  a  knife  or  pistol  in  his  pocket,  is  thereby  made  a 
soldier.'  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Morris,  Aug.  16,  1793, 
1  Wait's  State  Papers,  147 ;  Am.  State  Papers,  For.  Eel.  1, 167." 
Moore's  Digest,  vol:  7,  p.  536. 

"  Writing  to  Lord  Lyons,  Mr.  Seward  said : '  There  are  no  private- 
armed  or  uncommissioned  vessels.  A  portion  of  our  public  marine 
service  are  commissioned  through  the  War  Department  as  trans- 
ports; a  portion  through  the  Treasury,  as  revenue.  All  are  sub- 
jected to  the  regulations  of  the  Na^  as  to  foreign  and  maritime 
war.'  Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  British  Min.,  Jan. 
4, 1864,  MS.  Notes  to  Great  Britain,  X,  453." 
Moore's  Digest,  vol.  7,  538. 


TBEACHEBOUS  METHODS  OF  WAR  FORBIDDEN— «USES  PERMISSIBLE. 

^^ Article  15.  Treacherous  and  barbarous  methods.   Buses  of 

war  are  considered  permissible.    Methods^  however,  which 
involve  treachery  are  forbidden. — Institute  {1913)^  p.  177. 

stratagems  and  Perfidy. 

"  Stratagem's^  in  war,  are  snares  laid  for  an  enemy,  or  deceptions 
practiced  on  him,  without  perfidy,  and  consistent  with  good  faith. 
They  are  not  only  allowable,  but  have  often  constituted  a  great  share 
of  the  glory  of  the  most  celebrated  commanders.  '  Since  humanity 
obliges  us,'  says  Vattel,  '  to  prefer  the  gentlest  methods  in  the  prose- 
cution of  our  rights,  if,  by  a  stratagem,  by  a  feint  devoid  of  perfidy, 
we  can  make  ourselves  masters  of  a  strong  place,  surprise  the  enemy, 
and  overcome  him,  it  is  much  better,  and  is  really  more  commendable 
to  succeed  in  this  way  than  by  a  bloody  seige  or  the  carnage  of  a 
battle.  Thus,  feints  and  pretended  attacks  are  frequently  resorted 
to,  and  men  or  ships  are  sometimes  so  disguised  as  to  deceive  the 
eneriiy  as  to  their  real  character,  and,  by  this  means,  enter  a  place  or 
obtain  a  position  advantageous  to  their  plan  of  attack  or  of  battle. 
But  the  use  of  stratagems  is  limited  hj  the  rights  of  humanity  and 
the  established  usages  of  war.  Even  if  devoid  of  perfidy,  And  con- 
sistent with  the  faith  due  to  the  enemy,  they  must  not  violate  com- 
mercial usage,  or  contravene  the  stipulations  of  particular  treaties. 
Vattel  mentions  the  case  of  an  English  frigate,  which,  in  the  war 
of  1756,  is  said  to  have  appeared  off  Calais  and  made  signals  of 
distress,  with  a  view  of  decoying  out  some  vessel,  and  actually  seized 
a  boat  and  some  sailors  ^who  generously  came  to  her  assistance.  If 
the  fact  be  true,  that  unworthy  stratagem  deserves  a  severe  punish- 
ment. It  tends  to  damp  a  benevolent  charity  which  should  be  held 
sacred  in  the  eyes  of  mankind,  and  which  is  so  laudable  even  between 
enemies.  Moreover,  making  signals  of  distress  is  asking  assistance, 
and,  by  that  very  action,  promising  perfect  security  to  those  who  give 
the  friendly  succor.  Therefore  the  action  attributed  to  that  frigate 
hnplies  an  odious  perfidy.'  Ortolan  refers  to  the  conduct  of  an 
English  frigate  and  two  vessels  at  Barcelona,  in  1800,  as  of  the  same 
character  as  that  of  the  English  frigate  off  Calais,  described  as  above, 
by  Vattel.  On  the  4th  of  September,  1800,  the  English  took  forcible 
possession  of  a  Swedish  vessel,  then  neutral,  near  Barcelona,  put  a 
large  number  of  English  soldiers  and  marines  on  board,  and,  enter- 
ing the  harbor  in  the  night,  under  this  neutral  flag,  and  in  a  neutral 
vessel,  surprised  and  captured  two  Spanish  frigates  which  were 
lying  at  anchor.  Ortolan  denounces  this  as  an  act  of  perfidy,  and  as 
not  being  a  stratagem  allowable  by  the  usages  of  war.  This  act  may 
be  viewed  in  different  lights.  So  far  as  the  surprise  of  the  Spaniards 
is  concerned,  it  was  a  legitimate  stratagem.  It  was  their  duty  to 
be  prepar-ed  for  such  an  attack,  and  they  were  properlj^  punished 
for  their  neglect  to  take  the  proper  and  ordinary  precautions  to  pre- 
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vent  it.  So  far  as  the  seizure,  and  the  use  of  the  Swedish  vessel,  and 
the  treatment  received  by  its  captain  and  crew  at  the  hands  of  the 
English,  are  concerned,  it  was  a  gross  violation  of  neutral  rights 
which  would  have  justified  Sweden  in  declaring  war,  on  satisfaction 
being  refused.  As  between  Spain  and  Sweden,  it  was  a  gross  neglect 
of  neutral  duty,  on  the  part  of  the  latter,  in  not  requiring  England 
to  restore  the  captures  thus  unlawfully  made  under  the  Swedish  flag. 
With  respect  to  the  actual  attack  made  by  the  English  under  a  false 
flag,  it  was  a  direct  violation  of  their  own  maritime  laws  and  the 
established  usages  of  nations,  as  will  be  shown  in  the  next  para- 
graph.   *     *    * 

"We  will  now  inquire  how  far  stratagems  of  this  kind  are  allow- 
able at  sea,  or  rather  how  far  a  vessel  may  act  under  false  colors. 
*  To  sail  and  chase  under  false  colors,'  says  Sir  William  Scott, '  may 
be  an  allowable  stratagem  in  war,  but  firing^  under  false  colors,  is 
what  the  maritime  law  of  this  country  (England)  does  not  permit; 
for  it  may  be  attended  with  very  unjust  consequences;  it  may  occa- 
sion the  loss  of  the  lives  of  persons,  who,  if  they  were  apprised,  of  the 
real  character  of  the  cruiser,  might,  instead  of  resisting,  implore  pro- 
tection.'^ It  will  be  noticed  that  the  prohibition  to  fire  under  false 
colors,  is  here  put  upon  the  ground  of  local  law,  no  reference  being 
made  to  any  general  rule  of  international  jurisprudence.  'It  is  a 
rule  of  the  law  of  nations,'  says  Pistoye  et  Duverdy, '  that,  on  the  sea, 
a  vessel  cannot  attack  another  vessel  before  having  made  known  its 
nationality,  and  having  put  the  vessel  which  it  encounters  in  a  posi- 
tion of  declaring  its  own  nationality.'  The  ancient  rule  of  maritime 
law,  as  stated  by  Valin,  was,  that  the  afftrrmng  gun  (coup  de  semonce 
ou  cP assurance)  could  be  fired  only  under  the  national  flag.  Such 
were  the  provisions  of  the  ancient  ordonnances  of  France.  But  arti- 
cle thirty-three  of  the  Arrete  du  2  prairial  merely  prohibits  the  firing 
a  shot  {tirer  a  houlet)  under  a  false  flag,  and  the  law  of  the  10th  of 
April,  1825,  article  third,  provides  that  captains  and  officers,  who 
commit  a^ts  of  hostility  under  a  flag  other  than  that  of  the  state  by 
which  they  are  commissioned,  shall  be  treated  as  pirates.  Ortolan 
says  that  the  affirming  gun  may  be  fired  under  false  colors,  but  all 
acts  of  hostility  must  m  under  the  national  flag.  Masse  and  Haute- 
feuille  seem  to  adopt  the  opinion  that  the  affirming  gun  {coup  de 
semonpe)  should  be  fired  only  under  national  colors.  But  as  such 
gun  is  in  no  respect  an  act  of  hostility,  we  can  perceive  no  good  rea- 
son why  it  may  not  be  fired  under  false  colors.     *     *    * 

^'Deceitful  intelligence  may  be  divided  into  two  classes;  false  repre- 
sentations made  in  order  that  they  may  fall  into  the  enemy's  hands 
and  deceive  him,  and  the  representations  of  one  who  feigns  to  betray 
his  own  party,  with  a  view  of  drawing  the  enemy  into  a  snare ;  both 
are  justifiable  by  the  laws  of  war.  Commanders  sometimes  make 
false  representatives  of  the  number  and  position  of  their  troops,  and 
of  their  intended  military  operations,  for  the  purpose  of  having  them 
fall  into  the  enemy's  hands,  and  of  deceiving  him;  this  is  not  only 
allowable,  but  is  regarded  as  a  commendable  ruse  de  la  guerre.  If 
an  officer  deliberately  makes  overtures  to  an  enemy,  offering  to  be- 
tray his  own  party,  and  then  deceives  that  enemy  with  false  informa- 
tion, his  procedure  is  deemed  infamous;  nevertheless,  the  enemy 

iThe  Peacock  (1802),  4  C.  Bob.  187. 
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has  no  right  to  complain  of  the  treachery,  for  he  should  not  have 
expected  good  faith  in  a  traitor.  But  if  the  officer  has  been  tampered 
with  by  offers  of  bribery,  he  may  lawfully  feign  acquiescence  to  the 
proposal,  with  a  view  to  deceive  the  seducer;  he  is  insulted  by  the 
attempt  to  purchase  his  fidelity,  and  he  is  justified  in  revenging  him- 
.^elf  by  drawing  the  tempter  into  a  snare.  '  By  this  conduct,'  says 
Vattei,  'he  neither  violates  the  faith  of  promises,  nor  impairs  the 
happiness  of  mankind,  for  criminal  engagements  are  absolutely  void, 
and  ought  never  to  be  fulfilled,  and  it  would  be  a  fortunate  circum- 
stance if  the  promises  of  traitors  could  never  be  relied  on,  but  were, 
on  all  sides,  surrounded  with  uncertainties  and  danger.  Therefore,  a 
superior,  on  information  that  the  enemy  is  tempting  the  fidelity  of 
an  officer  or  soldier,  makes  no  scruple  of  ordering  that  subaltern  to 
feign  himself  gained  over,  and  to  arrange  his  pretended  treachery  so 
as  to  draw  the  enemy  into  an  ambuscade.'  *  *  *  ", 
Halleck,  pp.  402-405. 

TTse  of  Eiiemy*s  Flag. 

"  It  is  perfectly  legitimate  to  use  the  distinctive  emblems  of  an 
enemy  in  order  to  escape  from  him  or  to  draw  his  forces  into  action ; 
but  it  is  held  *  *  *  that  a  vessel  using  the  enemy's  flag  must 
hoist  its  own  flag  before  firing  with  shot  or  shell.  The  rule,  dis- 
obedience to  which  is  considered  to  entail  grave  dishonour,  has  been 
based  on  the  statement  that  '  in  actual  battle,  enemies  are  bound  to 
combat  loyfilly  and  are  not  free  to  ensure  victory  by  putting  on  a 
mask  of  friendship.'  In  war  upon  land  victory  might  be  so  ensured, 
and  the  rule  is  consequently  sensible;  but  at  sea,  and  the  prohibition 
is  spoken  of  generally  with  reference  to  maritime  war,*  the  mask  of 
friendship  no  longer  misleads  when  once  fighting  begins,  and  it  is 
not  easy  to  see  why  it  is  more  disloyal  to  wear  a  disguise  when  it  is 
obviously  useless,  than  when  it  serves  its  purpose." 

HaU,  pp.  558,  559. 

Stratagems. 

"  Occasionally  strategems  are  criticised  upon  grounds  which  imply 
some  confusion  of  mind.  In  the  year  1800  an  English  squadron  is 
said  to  have  seized  a  Swedish  galliot  on  the  high  seas  near  Barcelona, 
and  put  a  force  of  soldiers  and  marines  on  board,  which  under  cover 
of  the  apparent  innocence  of  the  vessel  was  able  to  surprise  and 
mainly  contribute  to  the  capture  of  two  Spanish  frigates  lying 
in  the  roads.  As  is  very  frequently  the  case  with  occurrences 
which  are  made  the  subject  of  animadversion  against  England  in 
foreign  works  on  international  law,  owing  to  a  too  common  neglect 
to  compare  the  English  with  the  foreign  sources  of  information, 
the  true  facts  were  wholly  different  from  those  alleged.  No  ruse  was 
employed,  and  the  Swedish  vessel  had  nothing  to  do  with  the  attack 
(James's  Naval  Hist.  iii.  50.)  Assuming  the  facts  however  to  be 
correctly  stated  by  M.  Ortolan  (Dip.  de  la  Mer,  liv.  iii,  ch.  i).  it 
would  be  interesting  to  know  how  he  and  M.  Calvo  (sec.  2063)  could 
separate  the  case  from  that  of  a  vessel  flying,  as  she  is  confessedly  at 
liberty  to  do,  false  colours  until  the  moment  before  firing  her  first 
gun.  It  is  not  pretended  that  the  Swedish  galliot  was  laid  along- 
side the  frigates  and  that  the  boarding  was  effected  from  her,  nor 
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that  a  single  shot  was  fired  from  her ;  yet  the  English  are  accused 
of  'treason  towards  the  enemy.'  It  seems  pretty  clear  that  the 
writers  quoted  must  have  allowed  themselves  to  be  influenced  by  the 
fact  that  the  vessel  was  really  Swedish,  although  the  impression 
produced  upon  the  minds  of  the  Spanish  commanders  was  entirely 
independent  of  this  circumstance.  However  distinctly  Swedish  the 
galliot  may  have  been  in  build  and  rig,  she  might  have  become  British 
property  by  condemnation  for  carriage  of  contraband  or  breach  of 
blockade.  She  would  then  have  been  an  English  ship  using  the 
legitimate  ruse  of  flying  the  Swedish  flag,  and  the  Spaniards  had  no 
means  of  knowing  that  this  was  not  actually  the  case.  M.  Ortolan 
and  Calvo  point  out  rightly,  on  the  assumed  facts,  that  a  gross 
breach  of  neutrality  was  committed ;  but  as  between  the  two  enemies, 
the  breach  of  neutrality  would  have  had  no  bearing  on  the  character 
of  the  acts  done,  and  the  deception  effected  would  have  been  of  a 
perfectly  .legitimate  kind." 

HaU,  p.  558,  note.      (See  also,  Baker's  HaUeck,  4th  ed.,  vol.  1,  p.  625.) 

Stratagems. 

Strategems  '''  are  ruses  practiced  on  the  enemy  in  order  to  mislead 
him  and  put  him  off  his  guard.  That  they  may  be  used  at  all  is  due 
to  the  fact  that  war  is  a  conflict  of  wits  quite  as  much  as  a  conflict  of 
arms.  In  ordinary  peaceful  intercourse  men  are  expected  to  avoid 
deceits,  though  in  certain  games  feints  of  a  particular  kind  are 
allowed  by  the  rules ;  and  he  who  breaks  the  general  undertakii^  is 
a  moral  wrong-doer,  and  often  a  legal  offender  also.  In  war  things 
are  reversed.  The  general  undertaking  is  confined  to  comparatively 
few  matters.  It  is  as  immoral  to  violate  these  conventions  as  it 
would  be  to  lie  and  cheat  in  ordinary  society.  But  outside  them, 
every  kind  of  misleading  device  is  legitimate,  and  the  most  honor- 
able of  commanders  constantly  resort  to  them.  Some  branches  of 
the  general  undertaking  between  belligerents  are  now  defined  and 
regulated  by  special  agreements,  while  others  derive  their  force  from 
usage. only.  Chapter  III  of  the  Hague  Code  for  war  on  land  deals 
with  fla^  of  truce ;  the  Geneva  Convention  prescribed  the  red  cross 
on  a  white  ground  as  the  badge  that  exempts  the  personnel  and  ma- 
terial of  the  hospital  and  ambulance  service  from  hostile  attack ;  the 
ninth  Hague  Convention  of  1907  introduces  a  new  sign  to  be  hoisted 
over  buildings  entitled  to  be  spared  in  bombardments  oy  naval  forces, 
and  the  tenth  Hague  Convention  of  1907  sets  forth  the  marks  whereby 
.military  hospital  ships  are  to  be  known,  and  the  presence  of  which 
gives  them  protection.  In  all  these  cases  the  signatory  powers  would 
be  dishonoring  their  own  signatures  as  well  as  violating  a  wholesome 
and  humane  rule,  if  they  either  fired  on  the  signs '  when  properly 
used,  or  used  them  for  other  purposes  than  those  which  they  indicate. 
Any  strategem  that  involved  such  action  would  be  grossly  illegal, 
and  might  subject  its  authors  to  severe  reprisals  from  the  enemv  and 
punishment  from  their  official  superiors." 
Lawrence,  pp.  551,  552. 

Use  of  False  Flag. 

"Buses  are  customarily  allowed  in  sea  warfare  within  the  same 
limits  as  in  land  warfare,  perfidy  being  excluded.    As  regards  the  use 
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of  a  false  flag,  it  is  by  most  publicists  considered  perfectly  lawful  for 
a  man-of-war  to  use  a  neutral's  or  the  enemy's  flag  (1)  when  chasing 
an  enemy  vessel,  (2)  when  trying  to  escape,  and  (3)  for  the  purpose 
of  drawing  an  enemy  vessel  into  action.  On  the  other  hand,  it  is 
universally  agreed  that  immediately  before  an  attack  a  vessel  must 
fly  her  national  flag.    *    *    * 

"Vattel  (III.  sec.  178)  relates  the  following  case  of  perfidy:  In 
1755,  during  war  between  Great  Britain  and  France,  a  British  man- 
of-war  appeared  off  Calais,  made  signals  of  distress  for  the  purpose 
of  soliciting  French  vessels  to  approach  to  her  succour,  and  seized  a 
sloop  and  some  sailors  who  came  to  bring  her  help.  Vattel  is  himself 
not  certain  whether  this  case  is  a  fact  or  fiction.  But  be  that  as  it 
may,  there  is  no  doubt  that,  if  the  case  be  true,  it  is  an  example  of 
perfidy,  which  is  not  allowed." 
Oppenhelm,  vol.  2,  pp.  262,  263. 

Oppenheim  in  his  note  at  page  262  of  volume  2,  International  Law, 
cites  the  following  instances  of  the  use  by  a  belligerent  of  the  flag  of 
another  nation:  During  the  Spanish-American  War  in  1898,  "two 
American  men-of-war  made  use  of  the  Spanish  flag  (see  Perels,  p. 
183).  And  during  the  war  between  Turkey  and  Russia,  in  1877, 
Russian  men-of-war  in  the  Black  Sea  made  use  of  the  Italian  flag 
(see  Martens,  II,  sec.  103,  p.  566)." 

Baker  in  his  4th  edition  of  Halleck,  Volume  1,  pages  624,  625,  cites 
the  following  instances  of  ruses  in  naval  warfare:  "The  following 
example,  however,  has  been  verified  by  affidavit  made  before  the 
(colonial)  mayor  of  New  York,  February  13,  1783.  In  that  year  the 
'  Syhille^  a  French  frigate  of  thirty-eight  guns.  Captain  le  Comte 
de  Kergaron  de  Somaria,  enticed  the  British  ship  "^w«sar,"  twenty 
guns,  Captain  J.  M.  Russell,  by  displaying  an  English  ensign  re- 
versed in  the  main  shrouds,  and  English  colours  over  French  at  the 
ensign  staff.  She  was  also  under  jurj^-masts,  had  some  shot-holes, 
and  in  every  way  intimated  herself  to  be  a  distressed  prize  to  some 
of  the  British  ships.  Captain  Russell  at  once  approached  to  succour 
her,  but  she  immediately,  by  a  preconcerted  and  rapid  movement, 
aimed  at  carrying  away  the  bowsprit  of  the  "  Hussar ^'^  raking,  and 
then  boarding  her.  This  ruse  de  guerre^  of  so  black  a  tint,  was  only 
prevented  taking  full  effect  by  the  promptitude  of  Captain  Russell, 
who  managed  to  turn  his  ship  in  such  a  way  as  only  to  receive  half 
the  raking  fire.  He  then  engaged  with  the  "  Syhille^'^  and,  on  even- 
tually capturing  her,  publicly  broke  the  sword  of  the  French  captain, 
who,  he  considered,  had  sullied  his  reputation  by  descending  to  fight 
the  "  Hussar  "  for  above  thirty  minutes  under  false  colours,  and  with 
signals  of  distress  flying.  '  She '  (the  "  Hussar  ") ,  said  Captain  Rus- 
sell, 'had  not  had  fair  play,  but  Almighty  God  had  saved  her  from 
the  most  foul  snare  of  the  most  perfidious  enemy.'  He  confined  the 
captain  of  the  "  Syhille  "  as  a  State  prisoner.  It  appears  that  the 
latter  was  subsequently  brought  to  trial  by  his  own  Government,  but 
was  acquitted.  Again,  in  1813,  two  merchants  of  New  York,  encour- 
aged by  a  promise  of  reward  from  the  American  Government,  formed 
a  plan  for  destroying  the  British  74-gun  ship  ^^Ramillies^^  Captain 
Sir  Thomas  Masrterman  Hardy.  A  schooner  was  laden  with  several 
casks  of  gunpowder^  having  trains  leading  from  a  species  of  gunlock, 
which,  upon  the  principle  of  clock-work,  went  off  at  a  given  period 
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after  it  had  heen  set.  On  deck  were  some  casks  of  flour,  as  it  was 
known  that  the  "  Ramillies  "  was  short  of  provisions,  and  it  was  sup- 
posed that  Captain  Hardy  would  immediately  seize  her  to  revictual 
his  ship.  Thus  murderously  laden,  she  approached  the  ^'RarnMlies^^'^ 
which  detached  a  boat  with  thirteen  men  and  a  lieutenant  to  cut  her 
off.  The  crew  immediately  abandoned  the  ship,  which  was  taken  by 
the  lieutenant.  A  few  hours  afterwards  she  blew  up,  the  lieutenant 
and  ten  of  the  soldiers  were  killed,  and  the  other  three  men  were 
shockingly  scorched." 

"  A^Tiile  we  are  bound  to  hold  sacred  all  promises  to  an  enemy,  and 
keep  all  engagements,  expressed  or  implied,  we  may  take  any  ad- 
vantage of  an  enemy  possible  by  stratagem  or  surprise  without  per- 
fidy ;  indeed  to  make  use  of  such  means  is  highly  commendable.  On 
this  account  the  circulation  of  any  intelligence  calculated  to  deceive 
an  enemy  is  allowable. 

"A  vessel  may  hoist  false  colors  to  decoy  an  enemy  within  ranee 
of  her  guns,  but  to  make  signals  of  distress  for  such  a  purpose  would 
be  an  act  of  the  greatest  perfidy.  Vattel  mentions  the  reported  case 
of  an  English  frigate  lAaking  signals  of  distress  .off  Calais,  and  mak- 
ing prisoners  of  some  French  sailors  who  went  to  her  assistance ;  and 
says  that,  if  true,  such  an  action  deserves  a  severe  punishment." 
Marine  International  Law,  Glass,  p,  38. 

"  197.  The  Commander  may  chase,  but  under  no  circumstances  may 
fire,  under  false  colors." 

Naval  Prize  Law,  Hollatid,  citing  The  Peacock,  4  C.  Rob.,  185. 

Holland's  Naval  Prize  Law,  Art.  200,  provides  that  a  com- 
mander, if  the  state  of  the  weather  prevents  hailing,  may  fire  two 
blank  guns  and,  if  necessary,  a  shot  across  the  bow  of  a  pursued  ves- 
sel ;  "  but  before  firing,  the  commander,  if  he  has  chased  under  false 
colours  or  without  showing  his  colours,  should  be  careful  to  hoist 
the  British  Flag  and  Pendant." 

"Art.  7.  The  use  of  false  colors  in  war  is  forbidden,  and  when 
summoning  a  vessel  to  lie  to,  or  before  firing  a  gun  in  action,  the 
national  colors  should  be  displayed  by  vessels  of  the  United  States." 
United  States  Naval  Code,  1900. 

"Art.  52.  The  commander  of  a  warship  may,  when  pursuing  a 
ship,  either  not  show  the  colours  of  a  ship  of  the  Imperial  Navy, 
or  show  false  colours.    He  must,  however,  before  ordering  her  to  stop, 
invariably  fly  the  colours  of  a  ship  of  the  Imperial  Navy." 
Japanese  Regulations,  1904. 

Sir  William  Scott,  in  the  case  of  The  Peacock  (1802)  (4  C.  Rob., 
183) ,  said :  "  To  sail  and  chase  under  false  colors,  may  be  an  allowable 
strategem  of  war,  but  firing  under  false  colors,  is  what  the  maritime 
law  of  this  country  does  not  permit;  for  it  may  be  attended  with  very 
unjust  consequences;  it  may  occasion  the  loss  of  the  lives  of  persons, 
who,  if  they  were  apprized  of  the  real  character  of  the  cruiser,  might, 
instead  of  resisting,  implore  protection." 

In  this  case  an  American  merchantman  had  been  captured  by  an 
English  privateer  after  beiug  fired  upon  while  the  privateer  was  fly- 
ing French  colors. 


POSTAL  COBBESPONDENCE  INYIOLABLE— EXCEPTION  IN  CASE  OF  VIOLATION  OF  BLOCKADE. 

The  postal  correspondence  of  neutrals  or  belligerents,  what- 
ever its  ofBlcial  or  private  character  may  be,  found  on  the 
high  seas  on  board  a  neutral  or  enemy  ship,  is  inviolable. 
If  the  ship  is  detained,  the  correspondence  is  forwarded 
by  the  captor  with  the  least  possible  delay. 

The  provisions  of  the  preceding  paragraph  do  not  apply,  in 
case  of  violation  of  blockade,  to  correspondence  destined 
for  or  proceeding  from  a  blockaded  port. — Article  1,  Hague 
XI,  1907. 

"ARTiciaE  XX.  In  case  of.  war  between  the  two  nations,  the  mail 
packets  of  the  two  offices  shall  continue  their  navigation  without  im- 
pediment or  molestation  until  six  weeks  after  a  notification  shall 
have  been  made  on  the  part  of  either  of  the  two  governments,  and 
delivered  to  the  other,  that  the  service  is  to  be  discontinued;  in 
which  case  they  shall  be  permitted  to  return  freely,  and  under  special 
protection,  to  their  respective  ports." 

Postal  Convention,  December  15,   1848,   between   Great  Britain  and   the 
United  States  (9  Stat,  965-970). 

Article  IX  of  the  Postal  Convention  of  1861  between  the  United 
States  and  Mexico,  contains  a  provision  similar  to  that  last  above 
quoted.    (12  Stat.  1205.) 

"  IX.  In  case  of  war  between  the  two  nations,  the  packets  of  the 
two  Administrations  shall  continue  their  navigation,  without  im- 
pediment or  molestation,  until  a  notification  is  made  on  the  part  of 
either  of  the  two  Governments  of  the  discontinuance  of  postal  com- 
munications; in  which  case  they  shall  be  permitted  to  return  freely, 
and  under  special  protection,  to  their  respective  ports." 

Postal  Convention  of  August  30,  1890,  between  Great  Britain  and  Prance, 
British  State  Papers,  vol.  82,  p.  91-97. 

"  Article  32.  ^  *  *  Visit  of  post  packets  must,  as  Article  53 
says,  be  conducted  with  all  the  consideration  and  all  the  exp>edition 
possible.     «     *     * " 

Institute  (1913),  p.  181. 

"  Article  53.  B.  Postal  correspondence. — Postal  correspondence, 
whatever  its  official  or  private  character  may  be,  found  on  the  high 
seas  on  board  an  enemy  ship,  is  inviolable,  unless  it  is  destined  for  or 
proceeding  from  a  blockaded  port.     *     *    * 

"  If  the  ship  on  which  the  mail  is  sent  be  seized,  the  correspondence 
is  forwarded  by  the  captor  with  the  least  possible  delay." 
institute  (1913),  p.  188. 
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"In  1793  vessels  carrying  mails  for  the  English  or  French  Post 
Office  authorities,  were  permitted  to  convey  the  mails  between  the 
ports  of  Great  Britain  and  France,  notwithstanding  the  war  between 
the  two  countries." 

HaUeck  (4th  ed.,  Baker's),  vol.  2,  p.  124  (note). 

"In  the  treaty  of  1848,  between  the  United  States  and  Great 
Britain,  it  is  provided  that,  in  case  of  war  between  the  two  nations, 
the  mail-packets  shall  be  unmolested  for  six  weeks  after  notice  by 
either  government  that  the  service  is  to  be  discontinued;  in  which 
case  they  shall  have  safe-conduct  to  return.  During  the  Mexican 
war,  British  mail-steamers  were  allowed  by  the  United  States  forces 
to  pass  in  and  out  of  Vera  Cruz.  During  the  civil  war  in  the  United 
States,  the  United  States  Government  adopted  a  rule,  that  'public 
mails  of  any  friendly  or  neutral  power,  duly  certified  or  authenti- 
cated as  such,'  found  on  board  captured  vessels, '  shall  not  be  searched 
or  opened,  but  be  put^  as  speedily  as  may  be  convenient,  on  the  way  to 
their  designated  destination.  This  instruction,  however,  will  not  be 
deemed  to  protect  simulated  mails  verified  by  forged  certificates  or 
counterfeited  seals.'  These  instructions  from  the  Secretary  of  State 
to  the  Secretary  of  the  Navy,  of  Oct.  31,  1862,  were  communicated  to 
the  ministers  of  foreign  governments.  (Dipl.  Corr.  1863,  Part  1,  p. 
402.)  In  the  case  of  the  prize  Peterhoff^  in  which  the  question  was  as 
to  the  actual  ownership  and  destination  of  the  cargo,  the  court  at 
first  directed  the  mails  found  on  board  to  be  opened  in  presence  of 
the  British  Consul,  and  that  he  be  requested  to  select  such  letters  as 
appeared  to  him  to  relate  to  the  cargo  and  its  destination,  and  re- 
serve the  rest  of  the  mail  to  forward  to  its  destination.  The  Brit- 
ish Consul  refused  to  comply  with  this  request,  protesting  that  the 
mail  should  be  forwarded  unopened.  On  appeal  to  the  Secretary  of 
State,  the  United  States  Attorney  at  New  York  received  directions 
to  forward  the  entire  mail  to  its  destination  unexamined,  notwith- 
standing there  was  reason  to  believe  some  letters  in  it  would  fur- 
nish evidence  as  to  the  cargo;  and  Mr.  Seward  wrote  to  Mr.  Adams, 
April  21,  1863,  to  that  effect;  adding,  'I  shall,  however,  improve  the 
occasion  to  submit  some  views  upon  the  general  question  of  the  im- 
munities of  public  mails  found  on  board  of  vessels  visited  under  the 
belligerent  right  of  search.  The  subject  is  one  attended  with  many 
embarrassments,  while  it  is  of  great  importance.  The  President  be- 
lieves it  is  not  less  desirable  to  Great  Britain  than  it  is  to  the  United 
States,  and  other  maritime  powers,  to  arrive  at  some  regulation  that 
will  at  once  save  the  mails  of  neutrals  from  unnecessary  interrup- 
tion and  exposure,  and,  at  the  same  time,  prevent  them  from  being 
made  use  of  as  auxiliaries  to  unlawful  designs  of  irresponsible  per- 
sons seeking  to  embroil  friendly  States  in  the  calamities  of  war.' 

"  The  rule  in  Mr.  Seward's  instruction3  of  31st  October,  1862,  re- 
lates only  to  public  mails  duly  authenticated;  and  the  capturing 
government  reserves  the  right  to  make  sure  of  the  genuineness  of  the 
authentication.  When  the  vessel  is  a  private  one,  but  carrying  mails 
under  a  government  contract,  like  the  Cunard  or  Peninsula  and 
Oriental  steamer;g,  and  the  lines  subsidized  by  the  United  States  for 
that  purpose,  a  government  mail-agent  is  usually  on  board,  having 
them  in  charge.     Although  this  fact  does  not  m  law  protect  the 
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mails  from  search,  yet  it  affords  opportunity  for  general  arrange- 
ments between  nations,  and  makes  special  arrangements  between  the 
captors  and  the  mail-agent,  in  particular  ca^es,  more  probable.  No 
settled  practice  of  nations  has  excepted  public  mails,  carried  in  pri- 
vate vessels,  from  search  made  for  the  purpose  of  ascertaining  the 
character,  employment,  destination,  or  ownership  of  that  particular 
vessel  or  cargo,  or  for  the  purpoge  of  ascertaining  whether  the  ves- 
sel is  acting  as  a  carrier  or  despatch-boat  in  the  service  of  the  enemy's 
government.  In  principle  and  on  authority,  there  is  no  such  exemp- 
tion. The  belligerent  may  search  the  private  vessel  to  see  if  she  or 
her  cargo,  or  any  part  of  it,  ig,  for  any  cause,  lawful  prize.  The 
law  allows  immunity  from  search  to  no  deposit  of  information. 
The  danger  of  giving  immunity  from  examination  to  the  mails 
would  be,  not  only  that  neutrals  might  so  carry  all  contraband  des- 
patches for  the  enemy's  government  and  in  its  service,  without  much 
danger  of  detection  or  prevention,  but  the  actual  papers  and  in- 
structions of  the  ship  and  cargo  would  alwayg  be  placed  in  its  own 
maiL  and  only  the  ostensible  ones  be  produced ;  and  so  the  ship  would 
not  DC  obliged  to  incur  even  the  slight  risk  and  inconvenience  of 
sending  the  real  papers  by  a  different  conveyance.  Moreover,  there 
is,  in  fact,  no  public  guaranty  for  the  character  of  the  contents  of 
the  mail.  It  is  well  undergtood  that  the  postal  officers  usually  know 
or  notice  little  of  the  externals  of  the  letters  and  packets  in  the  mail, 
and  know  nothing  of  their  contents.  There  is  no  rule  by  Avhich  gov- 
ernments undertake  to  be  answerable  for  the  neutral  and  innoxious 
character  of  the  contents  of  the  mails,  or  authorize  or  require  their 
agents  to  make  search  beforehand,  and  to  refuse  objectionable  mat- 
ter. Moreover,  it  is  3ettled  that,  in  analogous  cases,  public  neutral 
custody  is  not  such  a  guaranty  as  will  exclude  belligerent  search. 
Convoy  by  neutral  ships  of  war  does  not  exclude  the  visit  and 
search  of  the  convoyed  vessels  by  the  belligerent  cruiser;  and,  in 
one  ca;5e  (the  Madison^  Edwards,  224),  Sir  W.  Scott  said,  that,  if 
papers  are  really  of  a  character  which  neutrals  ought  not  to  carry, 
the  fact  that  they  were  put  on  board  by  a  neutral  ambassador  (not 
being  within  the  immunity  of  diplomatic  despatches)  would  not 
alter  the  case. 

"  During  the  civil  war  in  the  United  States,  the  British  Govern- 
ment demanded  that  the  United  States  should  adopt  the  rule,  that 
'  all  mail-bags,  clearly  certified  as  such,  shall  be  exempt  from  seizure 
and  visitation.'  (Mr.  Stuart  to  Mr.  Seward,  Oct.  29,  1862.)  The 
letter  adds : '  If  this  principle  is  admitted,  the  necessity  of  discussing 
the  question,  as  matter  of  strict  right,  that  Her  Majesty's  mails  on 
board  a  private  vessel  should  be  exempted  from  visitation  and  deten- 
tion, might  be  avoided.'  Two  days  afterwards,  Mr.  Seward  issued 
the  instructions  to  the  Navy  Department  referred  to  above.  This 
exempts  from  search  '  public  mails  of  anv  neutral  or  friendly  power, 
duly  certified  or  authenticated  as  such,  with  the  proviso  that  the 
instructions  shall  not  '  be  deemed  to  protect  simulated  mails  verified 
by  forged  certificates  and  counterfeit  seals.'  The  exemption  was  not 
admitted  as  of  strict  right,  but  conceded  on  grounds  of  policy  and 
comity.  It  seems  to  have  left  the  matter  thus:  If  the  ostensible 
authentication  turns  out  to  be  false,  there  has  been  no  violation  of  the 
conceded  immunity;  if  it  turns  out  to  be  genuine,  any  examination 
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in  the  nature  of  a  search  is  a  violation  of  that  immunity.  The 
searcher  takes  the  risk,  and  his  government  the  consequences.  It  is 
like  the  case  of  the  stopping  and  visiting  of  an  ostensible  foreign 
merchantman  by  a  cruiser,  in  time  of  peace,  on  suspicion  that  she  is 
a  pirate,  or  is  a  vessel  of  the  cruiser's  own  country  under  false  colors, 
engaged  in  the  violation  of  municipal  law.  If  the  ostensible  national 
character  turns  out  real,  the  cruiser  is  in  delicto^  and  his  government 
is  in  misericordia.  Mr.  Seward's  letter  of  April  21,  1863,  proposing 
some  general  regulation  on  the  subject  of  the  immunity  of  public 
mails,  does  not  seem  to  have  been  followed  by  any  results." 
Wheaton,  Dana's  Note  229,  pp.  659-661. 

Treatment  of  Mail  Steamers. 

"The  great  increase  which  has  taken  place  of  late  years  in  the 
number  of  steamers  plying  regularly  with  mails  has  given  impor- 
tance to  the  question  whether  it  13  possible  to  invest  them  with  fur- 
ther privileges.  At  present,  although  secure  from  condemnation, 
they  are  no  more  exempted  than  any  other  private  ship  from  visit; 
nor  does  their  own  innocence  protect  their  noxious  contents,  so  that 
their  post-bags  may  be  seized  on  account  of  dispatche;s  believed  to  be 
.within  them.  But  the  secrecy  and  regularity  of  postal  communica- 
tion is  now  so  necessary  to  the  intercourse  of  Nations,  and  the  inter- 
ests affected  by  every  detention  of  a  mail  are  so  great,  that  the  prac- 
tical enforcement  of  belligerent  right  would  soon  become  intoler- 
able to  neutrals.  Much  tenderness  would  no  doubt  now  be  shown  in 
a  naval  war  to  mail  vessels  and  their  contents;  and  it  may  be  as- 
sumed that  the  latter  would  only  be  seized  under  very  excSeptional 
circumstances.  France  in  1870  directed  its  officers  that  'when  a 
vessel  subjected  to  visit  is  a  packet  boat  engaged  in  postal  service, 
and  with  a  Government  agent  on  board  belonging  to  the  state  of 
which  the  vessel  carries  the  flag,  the  word  of  the  agent  may  be  taken 
as  to  the  character  of  the  letters  and  dispatches  on  board; '  and  it  is 
likely  that  the  line  of  conduct  followed  on  this  occasion  will  serve 
as  a  model  to  other  belligerents.  At  the  3ame  time  it  is  impossible 
to  overlook  the  fact  that  no  Natiolial  guarantee  of  the  innocence  of 
the  contents  of  a  mail  can  really  be  afforded  by  a  neutral  power. 
No  government  could  undertake  to  answer  for  all  letters  passed  in 
the  ordinary  manner  through  its  Post  Offices.  To  give  immunity 
from  seizure  as  of  right  to  neutral  mail-bags  would  therefore  be 
equivalent  to  resigning  all  power  to  intercept  correspondence  be- 
tween* the  ho3tile  country  and  its  colonies,  or  a  distant  expedition, 
sent  out  by  it;  and  it  is  not  difficult  to  imagine  occasions  when  the 
absence  of  such  power  might  be  a  matter  of  grave  importance. 
Probably  the  best  solution  of  the  difficulty  would  be  to  concede 
inununity  as  a  general  rule  to  mail-bags,  upon  a  declaration  in 
writing  being  made  by  the  agent  of  the  neutral  government  on  board 
that  no  dispatches  are  being  carried  for  the  enemy,  but  to  permit  a 
belligerent  to  examine  the  bags  upon  reasonable  ground3  of  suspicion 
being  specifically  stated  in  writing. 

"  No  usage  has  hitherto  formed  itself  on  the  subject.  During  the 
American  Civil  War  it  was  at  first  ordered  by  the  government  of 
the  U.  S.  that  duly  authenticated  mail-bags  should  either  be  for- 
warded unopened  to  the  foreign  department  at  Washington,  or 
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should  be  handed  after  seizure  to  a  naval  or  consular  authority  of  the 
country  to  which  they  belonged,  to  be  opened  by  him,  on  the  under- 
standing that  documents  to  which  the  belligerent  government  had  a 
right  should  be  delivered  to  it.  On  the  suggestion  of  the  English 
government,  which  expressed  its  belief  '  that  the  government  of  the 
U.  S.  was  prepared  to  concede  that  all  mail-bags,  clearly  certified  to 
be  such,  should  be  exempt  from  seizure  or  visitation,'  these  orders 
were  modified ;  and  naval  officers  were  directed,  in  the  case  of  the  cap- 
ture of  vessels  carrying  mails,  to  forward  the  latter  unopened  to  their 
destination." 

HaU,  pp.  703-705. 

No  immunity  from  capture  is  given  by  international  law  to  enemy 
mail  boats  though  "  mail-bags  are  now  protected  by  a  definite  rule  of 
law.  Here  and  there  we  may  find  a  treaty  between  two  states  for 
the  exemption  from  capture  in  time  of  war  of  the  vessels  employed 
in  the  conveyance  of  their  over  seas  correspondence ;  but  such  agree- 
ments are  not  common.  Great  Britain  has  four  only,  Holland,  the 
United  States,  Belgium,  and  France,  being  the  other  parties.  Each 
of  these  Conventions  stipulates  that  the  arrangement  may  be  brought 
to  an  end  by  either  side  in  giving  notice  to  the  other,  and  it  is  very 
doubtful  whether  any  of  them  would  stand  the  strain  of  a  war.  In 
fact,  the  movement  in  favor  of  exempting  social  and  commercial  cor- 
respondence from  the  severities  of  warfare  has  taken  the  direction 
of  a  demand  for  the  protection  of  the  communications  themselves 
rather  than  the  vehicles  which  carry  them.  Occasionally  neutrals 
have  attempted  to  obtain  for  their  mail  steamers  freedom  from  bel- 
ligerent search ;  but  in  no  case  has  absolute  immunity  been  conceded. 
Conditions  more  or  less  onerous  in  character  have  always  been  in- 
sisted on.  President  McKinley  in  his  Proclamation  or  April  26, 
1898,  at  the  beginning  of  the  war  between  the  United  States  and 
Spain,  declared  with  regard  to  neutral  mail-boats  that  their  voyages 
were  not  to  be  interfered  with  '  except  on  the  clearest  grounds  of  sus- 
picion of  a  violation  of  law  in  respect  of  contraband  or  blockade '  ; 
and  in  1900,  during  the  Boer  War,*  Lord  Salisbury  made  a  somewhat 
similar  declaration  to  Germany.  These  represent  the  high-water 
mark  of  concession,  and  it  will  be  seen  how  far  they  fall  short  of 
complete  immunity."    *    *    * 

Postal  correspondence  of  the  enemy  "  was  rendered  inviolable  by 
the  11th  of  the  Hague  Convention  of  1907,  whether  it  was  official  or 
.private,  whether  found  on  board  a  neutral  or  an  enemy  ship.  But 
the  immunity  was  not  extended  to  vessels  that  might  happen  to  carry 
letters,  nor  even  to  regular  mail  steamers,  though  it  was  agreed, 
that  these  lattei^  were  not  to  be  searched  'except  when  absolutely 
necessary,  and  then  only  with  as  much  consideration  and  expedition 
as  possible.'  If  the  vessel  were  detained,  the  correspondence  was  to 
be  forwarded  by  the  captor  as  soon  as  possible.  The  only  case  in 
which  the  old  right  oi  search,  and,  if  need  be,  of  capture  was 
retained,  was  that  of  communications  proceeding  by  sea  to  and 
from  a  blockaded  port.  Russia  has  refrained  from  signing  this 
convention,  but  all  the  other  powers  have  accepted  it.  Belligerents 
are  now  able  to  send  their  war-like  messages  by  submarine  cables 
or  wireless  telegraphy,  and  naturally  they  prefer  these  quick  and  com- 
paratively safe  methods  to  the  slower  and  more  dangerous  course  of 
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forwarding  despatches  by  ocean-going  vessels.  While  this  change 
was  taking  place  on  the  one  hand,  on  the  other,  sea  borne  correspond- 
ence was  increasing  every  day,  owing  to  the  ^owth  of  international 
commerce,  and  the  extension  of  travel  and  social  intercourse. 
Finally  it  became  evident  that  the  small  possible  gain  to  belligerents 
by  interfering  with  the  convenience  of  the  civilized  world  was  far 
outweighed  by  the  trouble  and  loss  that  the  interference  caused. 
When  this  was  borne  in  upon  rulers  they  were  willing  to  grant 
immunity  from  belligerent  capture  at  sea  to  mail-bags  and  letters." 
Lawrence,  pp.  459,  462. 

"  Whereas  there  is  no  general  rule  granting  immunity  from  cap- 
ture to  enemy  mail-boats,  enemy  maU-hag^  do,  according  to  article  1 
of  Convention  XI,  enjoy  the  privilege  of  such  immunity,  for"  it  is 
there  enacted,  that  the  postal  correspondence  of  neutrals  or  bellig- 
erents, whether  official  or  private  in  character,  which  may  be  found 
on  board  a  neutral  or  enemy  ship  at  sea,  is  inviolable,  and  that,  in 
case  the  ship  is  detained,  the  correspondence  is  to  be  forwarded  by 
the  captor  with  the  least  possible  delay.  There  is  only  one  exception 
to  this  rule  of  article  1,  for  correspondence  destined  to  or  proceeding 
from  a  blockaded  port  does  not  enjoy  the  privilege  of  immunity. 

"It  must  be  specially  observed  that  postal  correspondence,  and 
not  parcels  sent  by  parcel  post,  are  immune  from  capture." 
Oppenheim,  vol.  2,  p.  237. 

"It  must  be  emphasized  that,  although  a  vessel  .may  be  seized  and 
punished  for  unneutral  service,  according  to  article  1  of  Convention 
XI    *    ♦    *    the  postal  correspondence  of  neutrals  or  belligerents, 
whatever  its  character,  found  on  board  is  inviolable." 
Oppenheim,  vol.  2,  p.  524. 

"  The  practice  as  to  neutral  mail-bags  which  was  adopted  in  the 
American  civil  war  has  been  sanctioned,  and  extended  to  belligerent 
mail  bags"  by  Articles  1  and  2  of  the  11th  Hague  Convention  of 
1907. 

"  It  must  be  mentioned  to  the  credit  of  Germany  that  this  benefi- 
cent regulation  was  proposed  at  the  conference  by  her  delegate  Herr 
Kriege,  who  explained  that  '  postal  correspondence '  is  not  intended 
to  include  parcels  sent  by  post." 

Westlake,  vol.  2,  pp.  184,  185. 

"Art.  102.  The  Mail-bags  carried  by  Mail  Steamers  will  not,  in 
the  absence  of  Special  Instructions,  be  exempt  from  search  for 
Enemy  Despatches." 

Naval  Prize  Law,  Holland. 

"Art.  20.  A  neutral  vessel  carrying  hostile  dispatches,  when 
s;iiling  as  a  dispatch  vessel  practically  in  the  service  of  the  enemy, 
is  liable  to  seizure.  Mail  steamers  under  neutral  flags  carrying  such 
dispatches  in  the  regular  and  customary  manner,  either  as  a  part  of 
their  mail  in  their  mail  bags,  or  separately  as  a  matter  of  accommo- 
dation and  without  special  arrangement  or  remuneration,  are  not 
liable  to  seizure  and  should  not  be  detained,  except  upon  clear 
grounds  of  suspicion  of  a  violation  of  the  laws  of  war  with  respect 
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to  contraband,  blockade,  or  unneutral  service,  in  which  case  the  mail 
bags  must  be  forwarded  with  seals  unbroken."  .   " 

United  States  Naval  Code,  1900.      • 

"Art.  68.  When  the  commander  of  a  warship  captures  a  mail 
steamer,  he  shall  remove  from  the  ship,  in  their  sealed  condition,  mail 
bags  which  he  considers  harmless,  and  take  steps  to  dispatch  them,  at 
the  very  first  opportunity  to  their  destination." 
Japanese  Regulations,  1904. 

"  7.  The  mails  found  on  board  neutral  or  enemy  ships  at  sea  from 
neutrals  or  belligerents,  whether  of  an  official  or  private  nature,  are 
inviolable.  In  case  of  the  seizure  of  the  ship,  they  are  to  be  forwarded 
with  the  least  possible  delay  by  the  captor  (Convention  XI,  Articles  1 
and  2,  2d  Hague  Conference) ."  ^ 
German  Prize  Rules,  1909. 

"11.  As  respects  postal  correspondence  [found  on  enemy  vessels], 
you  will  act  in  conformity  with  the  prescriptions  of  Article  XVI,^ 
below." 

French  Naval  Regulations,  1912. 

"122.  Postal  correspondence  of  neutrals  or  belligerents,  whether 
official  or  private  in  character,  found  at  sea  upon  a  neutral  or  enemy 
vessel  is  inviolable.  If  the  vessel  is  seized,  the  correspondence  is  sent 
on  by  the  captor  with  the  least  possible  delay." 

"  123.  The  preceding  provisions  do  not  apply  in  case  of  violation  of 
blockade  to  correspondence  to  or  from  a  blockaded  port." 

"  124.  They  are  likewise  applicable  only  between  Powers  that  have 
ratified  the  Hague  Convention  of  October  18, 1907,  relative  to  certain 
restrictions  in  the  exercise  of  right  of  capture  in  naval  war,  or  have 
adhered  to  that  Convention,  and  only  if  the  belligerents  are  all  parties 
to  such  Convention." 

"  125.  In  the  case  of  paragraphs  123  and  124,  you  may  acquaint 
yourself  with  the  official  and  personal  letters  addressed  to  enemy 
authorities  or  to  persons  residing  within  enemy  territory  or  terri- 
tory occupied  by  the  enemy,  and  found  on  board  captured  vessels; 
if  any  of  them  are  of  interest,  you  will  send  them  without  delay  to 
the  Minister  of  the  Navy  and  send  the  others  to  their  destination 
with  the  least  possible  delay." 
French  Naval  Regulations,  1912. 

Article  1,  Hague  XI,  1907,  substantially  appears  as  Art.  41  of  the 
Austro-Hungarian  Kules  of  Maritime  and  Land  Warfare,  1913. 

In  the  PeterJwif  (1866)  (5  Wall.,  28,  61),  the  Court  said:  "The 
captain  of  a  merchant  steamer  like  the  Peterhoff  is  not  privileged 
from  search  by  the  fact  that  he  has  a  government  mail  on  board ;  on 
the  contrary  he  is  bound  by  that  circumstance  to  strict  performance 
of  neutral  duties  and  to  special  respect  for  belligerent  rights." 

In  the  case  of  the  Pcmama  (1900)  (176  U.  S.  535),  "it  was  argued 
in  behalf  of  the  claimant  that,  independently  of  her  being  a  merchant 
vessel,  she  was  exempt  from  capture  by  reason  of  her  being  a  mail 
steamship  and  actually  carrying  mail  of  the  United  States. 

^ "  Mail   of  the   following   states  does  not   enjoy   this  privilege :  China,   Montenegro, 
Russia  ** 
«  Sec.  122-125.  French  Naval  Regulations. 
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"There  are  instances  in  modern  times,  in  which  two  nations,  by 
conventions  between  themselves,  have  made  special  agreements  con- 
cerning mail  ships.  But  international  agreements  for  the  immunity 
of  mail  ships  of  the  contracting  parties  in  case  of  war  between  them 
have  never,  we  believe,  gone  further  than  to  provide  as  in  the  postal 
convention  between  the  United  States  and  Great  Britain  in  1848,  in 
that  between  Great  Britain  and  France  in  1833,  and  in  other  similar 
conventions,  that  the  mail  packets  of  the  two  nations  shall  continue 
their  navigation,  without  impediment  or  molestation,  until  a  notifica- 
tion from  one  of  the  governments  to  the  other  that  this  service  is  to 
be  discontinued;  in  which  case  they  shall  be  permitted  to  return 
freely,  and  under  special  protection,  to  their  respective  forts.  And 
the  writers  on  international  law  concur  in  affirming  that  no  provision 
for  the  immunity  of  mail  ships  from  capture  has  as  yet  been  adopted 
by  such  a  general  consent  of  civilized  nations  as  to  constitute  a  rule 
pf  international  law.  ^  Stat.  969;  Wheaton,  (8th  ed.)  pp.  659-661, 
Dana's  note;  Calvo,  (5th  Ed.)  Sec.  2378,  2809;  De  Boeck,  Sec.  207, 
208.  De  Boeck,  in  Sec.  208  after  observing  that,  in  the  case  of  mail 
packets  between  belligerent  countries,  it  seems  difficult  to  go  further 
than  in  the  convention  of  1833,  above  mentioned,  proceeds  to  discuss 
the  case  of  mail  packets  between  a  belligerent  and  a  neutral  country  as 
follows :  "It  agrees  without  saying  that  each  belligerent  may  stop  the 
departure  of  its  own  mail  packets.  But  can  either  intercept  enemy 
mail  packets  ?  There '  can  be  no  question  of  intercepting  neutral 
packets,  because  communications  between  neutrals  and  belligerents 
are  lawful,  in  principle,  saving  the  restrictions  relating  to  blockade, 
to  contraband  of  war,  and  the  like;  the  right  of  search  furnishes 
belligerents  with  a  sufficient  means  of  control.  But  there  is  no  doubt 
that  it  is  possible,  according  to  existing  practice,  to  intercept,  and 
seize  the  enemy's  mail  packets.' 

"  The  provision  of  the  sixth  clause  of  the  President's  proclamation 
of  April  26,  1898,  relating  to  interference  with  the  voyages  of  mail 
steamships,  appears  by  the  context  to  apply  to  neutral  vessels  only, 
and  not  to  restrict  in  any  degree  the  authority  of  the  United  States, 
or  of  their  naval  officers,  to  search  and  seize  vessels  carrying  the 
mails  between  the  United  States  and  the  enemy's  country.  Nor  can 
the  authority,  to  do  so,  in  time  of  war,  be  affected  by  the  facts  that 
before  the  war  a  collector  of  customs  had  granted  a  clearance,  and  a 
postmaster  had  put  mails  on  board,  for  a  port  which  was  not  then, 
but  has  since  become,  enemy's  country.  Moreover,  at  the  time  of  the  . 
capture  of  the  Panama^  this  proclamation  had  not  been  issued. 
Without  express  order  of  the  Government,  a  merchant  vessel  is  not 
privileged  from  search  or  seizure  by  the  fact  that  it  has  a  Govern- 
ment mail  on  board.    The  Peterhoff^  5  Wall.,  28,  61. 

"  The  mere  fact,  therefore,  that  the  Panama  was  a  mail  steamship, 
or  that  she  carried  mail  of  the  United  States  on  this  voyage,  does  not 
afford  any  ground  for  exempting  her  from  capture." 

In  the  Argan  (1904)  (2  Rus.-Jap.  P.  C,  p.  49),  it  was  argued  that, 
as  the  captured  enemy  vessel  had  mail  on  board,  "she  ought  to  be 
released  in  accordance  with  the  opinion  of  jurists  and  the  most  ad- 
vanced principles  of  International  law.  But  the  fact  of  an  enemy 
vessel  carrying  mails  is  not  recognized  in  International  law  as  now 
in  force,  or  in  the  laws  of  Japan,  as  a  ground  of  exemption  from 
capture,  so  that  this  objection  is  over-ruled." 
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The  Inviolability  of  postal  correspondence  does  not  exempt  a 
neutral  mail  ship  from  the  laws  and  customs  of  maritime 
war  as  to  neutral  merchant  ships  in  general.  The  ship^ 
however,  may  not  be  searched  except  when  absolutely 
necessary,  and  then  only  with  as  much  consideration  and 
expedition  as  possible. — Article  ^,  Hague  XI ^  1907. 

"Article  17.  When  the  vessel  to  be  visited  is  a  mail  boat,  it  shall 
not  be  visited  if  the  oflScer  of  the  government  the  flag  of  which  it  flies, 
who  is  on  board  the  ship,  declares  in  writing  that  the  mail  ship  is 
carrying  neither  dispatches  nor  troops  for  the  enemy,  nor  contraband 
of  war  for  the  account  of  or  destined  to  the  enemy." 
Institute  (1882),  p,  48. 

"Article  34.  Illegal  transportation  of  ♦  ♦  ♦  dispatches  for 
a  belligerent,  hitherto  in  the  same  category  as  the  carrymg  of  con- 
traband, shall  be  treated  as  prohibited  transport  service,  according 
to  the  second  part  of  the  international  regulations  on  contraband  of 


war." 


Institute  (1897),  p.  142. 

"Article  53.  *  *  *  The  inviolability  of  postal  correspond- 
ence does  not  exempt  mailboats  from  the  laws  and  customs  of  mari- 
time war  as  to  ships  in  general.  The  ship,  however,  may  not  be 
searched  except  when  absolutely  necessary,  and  then  only  with  as 
much  consideration  and  expedition  as  possible." 
Institute  (1913),  p.  188. 

"  Occasionally  neutrals  have  attempted  to  obtain  for  their  mail 
steamers  freedom  from  belligerent  search ;  but  in  no  case  has  absolute 
immunity  been  conceded.  Conditions  more  or  less  onerous  in  char- 
acter have  always  been  insisted  on.  President  McKinley  in  his 
Proclamation  of  April  26,  1898,  at  the  beginning  of  the  war  be- 
tween the  United  States  and  Spain,  declared  with  regard  to  neutral 
mail-boats  that  their  voyages  were  not  to  be  interfered  with  '  except 
on  the  clearest  grounds  of  suspicion  of  a  violation  of  law  in  respect  to 
contraband  or  blockade ; '  and  in  19(K),  during  the  Boer  War,  Lord 
Salisbury  made  a  somewhat  similar  declaration  to  Germany.  These 
represent  the  highwater  mark  of  concession,  and  it  will  be  seen  how 
far. they  fell  short  of  complete  inmiunity.  The  Hague  Convention, 
which  grants  it  to  mails  merely  provides  with  regard  to  mail-boats 
that  they  are  not  to  be  searched  '  except  when  absolutely  necessary.' " 

Lawrence,  p,  459. 

• 

Referring  to  the  interception  of  the  British  mail  steamer  Osiri^ 
by  the  Russian  naval  vessel  Krahri  in  May,  1904,  in  the  Mediter- 
ranean, Lawrence  says: 
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"But,  even  though  there  be  no  good  reason  for  objecting  to  the 
search  by  belligerents  of  neutral  merchantmen  in  general,  the  ques- 
tion arises  whether  the  fact  that  the  Osiris  was  u  mail-steamer  does 
not  give  her  special  immunities.  In.  attempting  an  answer  we  may 
put  aside  the  few  anomalous  cases  where  the  mail-boats  are  public 
vessels,  but  carry  passengers  and  merchandise  as  well  as  letters.  The 
Ostend  boats  are  examples.  They  are  the  property  of  the  King  of 
the  Belgians  as  reigning  sovereign.  In  the  case  of  the  Parlcment 
Beige  it  was  decided  that  the  subordinate  and  partial  use  of  them 
for  trading  purposes  did  not  take  away  their  public  character  and 
deprive  them  of  the  immunities  which  belonged  to  them  by  virtue 
of  it.  Whether  this  doctrine  would  be  extended  to  cover  exemption 
from  belligerent  search  in  time  of  war,  it  is  impossible  to  say  with 
certainty.  But  we  may  be  sure  that,  if  such  vessels  should  in  future 
be  held  free  from  molestation  on  the  same  footing  as  ordinary  public 
vessels  employed  exclusively  on  state  business,  the  neutral  power 
whose  ships  they  are  will  be  made  responsible  for  any  abuse  of  their 
immunity  by  carrying  contraband  of  war  or  performing  unneutral 
services.  They  are,  however,  so  exceptional  that  we  may  leave  them 
out  of  account.  Ordinary  mail-steamers  are  simply  merchantmen  of 
a  particular  kind,  owned  by  private  persons,  and  carrying  mail-bags 
by  contract  with  the  state,  as  one  department  of  their  trade. 

"  In  recent  times  a  practice  has  grown  up  of  granting  special 
favours  to  such  mail-boats  in  time  of  war,  if  they  are  neutral  and 
willing  to  accept  the  conditions  imposed.  The  United  States  has 
been  the  pioneer  in  this  matter.  During  her  war  with  Mexico  she 
allowed  British  mail-steamers  to  pass  unmolested  in  and  out  of  the 
port  of  Vera  Cruz,  which  came  into  her  possession  for  a  time  in  1847. 
In  1862,  when  the  American  Civil  War  was  at  its  height,  the  Gov- 
ernment of  Washington  exempted  from  search  the  public  mails  of 
any  neutral  power,  if  they  were  duly  sealed  and  authenticated,  but  it 
was  added  that  the  exemption  would  not  protect  'simulated  mails 
verified  by  forged  certificates  and  counterfeit  seals.'  If  a  vessel  car- 
rying mails  rendered  herself  subject  to  capture  for  other  reasons,  she 
might  be  seized,  but  the  mail-bags  were  to  be  forwarded  unopened 
to  their  destination.  The  example  thus  set  was  followed  by  France 
in  1870.  At  the  conunencement  of  her  great  war  with  Germany  she 
announced  that  she  would  take  the  word  of  the  official  in  charge  of 
the  letters  on  board  a  regular  mail-steamer  of  neutral  nationality  as 
to  the  absence  of  any  noxious  conmiunications.  The  Proclamation  of 
President  M'Kinley  at  the  beginning  of  the  war  with  Spain  in  1898 
went  further  still.  It  declared  that  'the  voyages  of  mail-steamers 
are  not  to  be  interfered  with,  except  on  the  clearest  grounds  of 
suspicion  of  a  violation  of  law  in  respect  of  contraband  or  block- 
ade.' A  similar  indulgence  was  granted  by  Great  Britain  in  the 
course  of  the  Boer  War  to  steamers  flying  the  German  mail-flag. 
They  were  not  to  be  stopped  on  mere  suspicion  that  there  might  be 
unlawful  despatches  in  their  bags.  On  the  other  hand,  many  modem 
cases  may  be  mentioned  where  no  indulgence,  or  a  very  limited  one, 
was  given.  For  instance,  in  1898  Spain  did  not  duplicate  the  Ameri- 
can concession,  and  in  1902  Great  Britain  and  Germany  would  not 
allow  neutral  mail-steamers  to  pass  through  theip  blockade  of  Vene- 
zuelan ports,  but  stopped  them  instead,  and  after  overhauling  their 
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correspondence  and  detaining  what  seemed  noxious,  sent  the  rest 
ashore  in  boats  belonging  to  the  blockading  squadron. 

"  We  see  then  that  practice  is  by  no  means  uniform.  It  is  impos- 
sible, therefore,  to  argue  that  the  usage  of  the  last  half -century  has 
conferred  upon  the  vehicles  of  the  world's  commercial  and  social 
communications  an  immunity  from  belligerent  search  which  they 
did  not  before  possess.  The  utmost  we  can  venture  to  assert  is  that 
such  a  usage  is  in  process  of  formation,  and  is  in  itself  so  convenient 
that  it  ought  to  become  permanent  and  obligatory,  due  security  being 
taken  against  its  abuse.  This  last  condition  will  be  difficult  of 
attainment.  No  government  agent  on  board  a  mail-steamer  can 
be  aware  of  the  contents  of  the  letters  for  which  he  is  responsible. 
There  would  be  a  terrible  outcry  if  he  took  means  to  make  himself 
acquainted  with  them.  His  assurance,  therefore,  as  to  the  innocence 
of  the  communications  in  his  bags  can  be  worth  but  little,  even 
though  it  is  given  in  all  ^ood  faith.  States  must  face  the  fact 
that  to  grant  immunity  will  mean  that  their  adversaries  in  war 
will  use  neutral  mail-boats  for  the  conveyance  of  noxious  despatches 
made  up  to  look  like  private  correspondence.  Probably  it  will  be 
worth  while  to  take  the  risk  of  this  rather  than  dislocate  the  affalirs 
of  half  a  continent  by  capturing  and  delaying  its  correspondence. 
While  general  freedom  was  given,  it  might  be  wise  to  reserve  a  right 
of  search  and  seizure  in  circumstances  or  acute  suspicion. 

"At  present  nothing  of  the  kind  has  been  done.  Our  Government 
has  no  right  to  demand  from  Russia  that  our  mail-boats  be  left  un- 
searched  by  its  cruisers.  But  it  may  represent  that  great  inconven- 
ience will  arise  if  the  right  of  search  is  enforced  in  its  naked  severity, 
and  ask  both  of  the  powers  at  war  to  make  concessions  similar  to 
those  which  we  made  at  Germany's  request  in  1901.  There  is  no 
need  to  go  so  far  as  the  United  States  have  recently  goire  in  the 
Barrundia  case  and  subsequent  incidents  of  the  like  kind,  when  they 
claimed  for  their  mail-steamers  a  privileged  position  with  regard  to 
political  refugees  who  had  taken  shelter  on  board  them.  We  do  not 
want  to  assimilate  the  mail-packet  to  the  warship,  but  we  do  desire 
to  establish  the  principle  that  the  innocent  correspondence  of  neu- 
trals all  over  the  world  shall  not  suffer  because  two  powers  have  seen 
fit  to  break  the  peace.  And  we  are  more  likely  to  succeed  by  means 
of  quiet  diplomatic  pressure  and  courteous  reasoning  than  by  heroics 
about  an  outrage  which  was  no  outrage  at  all,  but  at  worst  a  discour- 
tesy. It  may  be  well  to  add  here  that  neither  private  correspondence 
nor  diplomatic  and  consular  correspondence  is  regarded  as  noxious 
matter.  Only  despatches  relating  to  naval  and  military  affairs  come 
within  that  category,  and  subject  the  carriers  to  pains  and  penalties. 

"In  stopping  and  searching  the  Osiris  by  means  of  one  of  the 
ships  of  her  regular  navy,  Russia  did  no  more  than  exercise  in  a 
harsh  and  reactionary  manner  a  right  which  belonged  to  her  as  a 
belligerent  powder.  She  would  have  been  better  advised  had  she 
granted  some  of  the  concessions  to  neutral  mail-steamers  which  have 
been  so  frequent  of  late  years.  The  United  States  made  no  sacrifice 
of  dignity  when  in  1862  she  accepted  the  suggestion  of  Great  Britain 
that  'all  mail-bags  clearly  certified  as  such  shall  be  exempt  from 
seizure  and  visitation,^  merely  adding  thereto  the  proviso  against 
fraud  quoted  on  a  previous  page.    But  if  Russian  ])ride  shrank  from 
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even  the  semblance  of  yielding  to  foreign  pressure,  the  Russian  Gov- 
ernment might  have  adopted  from  the  proposed  Maritime  Code  of 
the  Institut  de  Droit  Intemonbional  the  rule  that  a  mail-boat  should 
not  be  visited  when  an  official  of  the  Government  whose  flag  flew 
over  her  declared  in  writing  that  she  carried  neither  despatches  nor 
troops  for  the  enemy,  nor  contraband  of  war.    Russia  would  have 

gained  far  more  indirectly  from  the  goodwill  of  those  who  benefited 
y  such  a  concession  than  she  can  hope  to  obtain  directly  in  the 
whole  course  of  her  war  by  standing  upon  the  strict  letter  of  an 
oppressive  rule.  But  she  went  beyond  her  obsolete  rights^  and  con- 
trived most  ingeniously  to  violate  International  Law  in  a  variety  of 
ways,  when  on  July  15,  1904,  the  Smolensky  a  cruiser  of  her  Volun- 
teer Fleet,  stopped  the  German  mail-packet  Prim  Heinrich  in  the 
Red  Sea,  and  took  out  of  her  a  number  of  mail-bags,  which  she  ex- 
amined at  leisure,  and  then  transferred,  with  the  exception  of  two, 
to  the  P.  &  O.  steamer  Persia^  which  she  stopped  for  that  purpose. 
To  begin  with,  the  Smolensk  had  no  right  to  perform  any  acts  of  war 
at  all.  But,  postponing  this  point,  which  we  will  deal  with  later 
when  considering  the  case  of  the  Malacca^  we  may  assert  with  con- 
fidence that  a  belligerent  cruiser  which  takes  goods  by  force  out  of 
a  neutral  vessel,  not  because  she  believes  them  to  be  contraband,  but 
in  order  that  she  may  examine  them  to  find  out  whether  they  are 
contraband,  commits  a  grave  offence.  There  is  a  right  to  capture 
contraband,  and  when  it  is  exercised  the  ship  which  carries  the 
unlawful  goods  should  be  brought  in  for  adjudication  with  its  sus- 
picious cargo.  This  is  the  normal  procedure.  Some  powers,  how- 
ever, allow  the  contraband  goods  to  be  taken  out  of  the  vessel,  when 
her  captain  is  willing  to  surrender  them,  and  they  are  so  small  in 
quantitiy  as  to  be  easily  carried  by  the  capturing  cruiser.  But  no 
power  has  ever  dreamed  of  allowing  goods  to  be  taken  from  under 
its  flag  in  order  that  a  belligerent  commander  might  do  at  leisure 
on  his  own  ship  what  he  ought  to  do  on  the  neutral  ship  before  he 
presumes  to  effect  a  seizure.  Xo  right  i6  touch  them  exists  till 
grave  suspicion,  if  not  absolute  proof,  arises  against  them.  If  the 
Russian  procedure  were  lawful,  neutral  trade  in  time  of  war  could 
be  harried  by  a  belligerent  to  the  verge  of  extinction,  supposing  him 
to  be  at  all  strong  at  sea.  He  has  only  to  stop  every  vessel  of  a  power 
he  wishes  to  injure,  and  take  out  as  much  property  as  he  can  carry 
for  examination  elsewhere,  and  very  soon  there  will  be  nothing  sent 
for  carriage  under  that  neutral's  flag. 

"Further,  the  Smolensk  had  no  business  to  force  the  Persia  to  do 
for  it  its  own  work  of  sending  on  the  mail-bags  to  their  proper  desti- 
nation. It  is  not  a  part  of  the  duty  of  neutrals  to  fetch  and  carry 
for  belligerents  who  have  got  themselves  into  a  quandary.  It  is  to 
be  wished  that  the  captain  of  the  Persia  had  refused  the  task  com- 
mitted to  him,  and  taken  the  consequences  whatever  they  might  have 
been.  The  less  we,  or  any  other  neutral,  concede  to  unauthorised 
Russian  demands,  the  sooner  will  the  present  Russian  attempt  to 
•forcQ  her  own  crude  notions  upon  her  neighbours  cease,  and  the 
sooner  it  ceases  the  better  for  the  peace  of  the  civilised  world. 

"  Lastly,  we  may  note  that  the  commanders  of  the  Russian  cruisers 
seem  to  think  they  are  at  liberty  to  seize  and  confiscate  any  corre- 
spondence going  to  Japan.    A  more  monstrous  delusion  never  entered 
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the  head  of  a  naval  captain  puffed  up  with  national  pride.  The  law 
on  this  matter  was  established  during  the  great  naval  struggle  which 
marked  the  end  of  the  eighteenth  and  the  beginning  of  the  nineteenth 
centuries.  It  comes  to  this.  Private  correspondence  goes  free,  but 
neutrals  are  not  allowed  to  carry  an  enemy's  despatches.  By  this 
phrase  is  meant  '  official  communications  *  ♦  *  between  officers, 
whether  military  or  civil,  in  the  service  of  the  enemy  on  the  public 
affairs  of  their  Government.'  But  even  to  this  rule  oi  interpretation 
there  are  exceptions.  '  Communications  between  the  enemy  and  neu- 
tral foreign  Governments,'  and  '  official  communications  between  the 
enemy's  home  Government  and  the  enemy's  ambassador  or  consul 
resident  in  a  neutral  state,'  are  not  to  be  interfered  with.  The 
quotations  I  have  given  are  from  our  own  Admiralty  Manual,  and 
they  form  an  excellent  summary  of  the  generally-accepted  rides  on 
the  subject.  Japan  has  embodied  them,  with  a  few  verbal  altera- 
tions, in  her  Prize  Law.  Russia,  in  the  seventh  of  the  '  Rules '  issued 
by  the  Emperor  on  February  28,  enumerates  among  the  acts  forbid- 
den to  neutrals,  '  the  transport  of  the  enemy's  *  *  *  despatches 
and  correspondence.'  Apparently  these  words  are  construed  to 
cover  private  communications.  Whether  they  were  drawn  up  with 
that  intention  or  not  may  be  doubtful ;  but  it  is  worthy  of  notice  that 
Section  34  of  the  Maritime  Code  of  the  Institute  de  Droit  Inter- 
national speaks  of  '  correspondence  officielle  de  I'ennemi,'  whereas 
the  Russian  rule^  which  is  evidently  founded  on  it,  leaves  out  the 
qualifying  adjective.  If  the  obnoxious  practice  is  continued,  neutrals 
should,  in  self-defence,  join  in  one  emphatic  protest.  We  thought 
we  had  advanced  far  on  the  road  of  tenderness  to  neutral  interests 
since  the  violent  times  of  the  great  Revolutionary  and  Napoleonic 
contests.  It  seems  as  if  we  had  gone  back  instead;  and  it  is  neces- 
sary to  reverse  the  engines  before  We  make  further  progress  in  the 
wrong  direction.  In  the  special  case  before  us,  the  German  Gov- 
ernment appears  to  have  been  satisfied  with  the  reply  to  its  remon- 
strance; but  Mr.  Balfour  announced  no  general  concession  in  his 
speech  on  August  25  to  the  deputation  of  ship-owners  connected  with 
the  trade  to  the  Far  East." 

War  and  Neutrality  in  the  Far  East,  2d  ed.,  pp.  188-200. 

"  No  general  rule  of  International  Law  exists  granting  enemy  mail- 
boats  immunity  from  attack  and  seizure,  but  the  several  States  have 
frequently  stipulated  such  immunity  in  the  case  of  war  by  special 
treaties.  Thus,  for  instance.  Great  Britain  and  France  by  article  9 
of  the  Postal  Convention  of  August  30,  1860,  and  Great  Britain  and 
Holland  by  article  7  of  the  Postal  Convention  of  October  14,  1843, 
stipulated  that  all  mail-boats  navigating  between  the  coimtries  of 
the  parties  shall  continue  to  navigate  in  time  of  war  between  these 
countries  without  impediment  or  molestation  until  special  notice  be 
given  by  either  party  that  the  service  is  to  be  discontinued.    *    *    * 

"A  mail-boat  [of  a  neutral]  is  *  *  *  quite  as  much  as  any 
other  merchantman,  exposed  to  capture  for  rendering  unneutral 
service." 

Oppenheim,  vol.  2,  pp.  236,  526,  527. 

"  7.  The  following  acts,  forbidden  to  neutrals,  are  assimilated  to 
contraband  of  war:  The  transport  of  enemy    *    *     *    despatches 
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and  correspondence  *  *  *.  Neutral  vessels  captured  in  the  act 
of  carrying  contraband  of  this  nature  may,  according  to  circum- 
stances, be  captured  and  condemned." 

Russian  Imperial  Order  of  Feb.  14,  1904.    Russ-Jap.  P.  C,  vol.  1,  p.  34a 

"  6.  The  right  of  search  is  to  be  exercised  with  strict  regard  for 
the  rights  of  neutrals,  and  the  voyages  of  mail  steamers  are  not  to 
be  interfered  with  except  on  the  clearest  grounds  of  suspicion  of  a 
violation  of  law  in  respect  of  contraband  or  blockade." 

Proclamation,  April  26, 1898,  of  the  President  of  the  United  States  issued  at 
the  beginning  of  Spanish-American  war.     (30  Stat.  1771.) 

"A  neutral  vessel  carrying  "hostile  dispatches,  when  sailing  as  a 
dispatch  vessel  practically  in  the  service  of  the  enemy,  is  liable  to 
seizure;  but  not  when  she  is  a  mail  packet  and  carries  them  in  the 
regular  and  customary  manner,  either  as  a  part  of  the  mail  in  her 
mail  bags,  or  separately,  as  a  matter  of  accommodation  and  without 
special  arrangement  or  remuneration.  The  voyages  of  mail  steamers 
are  not  to  be  interfered  with  except  on  the  clearest  grounds  of  sus- 
picion of  a  violation  of  law  in  respect  of  contraband  or  blockade." 

Instructions  to  Bloclsading  Vessels,  United  States  Navy  Department  Gen- 
eral Order  No.  492,  June  20,  1898. 

Lord  Salisbury  in  a  telegram  dated  January  16,  1900,  to  the  Brit- 
ish Ambassador  at  Berlin  said,  referring  to  the  seizure  of  German 
mail  steamers  for  the  alleged  carriage  of  contraband  to  the  Boer 
Republic,  "  that  orders  had  been  given  for  the  present  that  no  more 
mail-steamers  were  to  be  arrested  on  suspicion  alone  until  further 
orders." 

In  this  telegram  the  observation  was  made  "  that  the  term  mail- 
steamer  could  not  safely  be  applied  to  any  steamer  that  had  a  bag 
of  letters  on  board,  and  that  it  required  definition.  We  understand 
by  mail-steamers  steamers  of  subsidized  lines,  and  consequently 
owned  by  persons  whom  the  German  Government  considered  as  re- 
spectable." 

British  State  Papers  vol.  94,  p.  999. 

In  an  instruction  dated  January  17,  1900>  from  Lord  Salisbury  to 
the  British  Ambassador  to  Berlin  relating  to  the  seizure  by  the  Brit- 
ish naval  forces  of  German  mail  steamers  enroute  to  South  Africa 
during  the  Boer  War,  the  statement  was  made  that  instructions  had 
been  issued  that  the  detention  of  such  vessels  "on  suspicion  only, 
was  undesirable  if  the  vessel  carried  mails,  unless  contraband  of  war 
were  found  on  board." 

Until  further  information  is  received  by  mail,  "Her  Majesty's 
Government  cannot  decide  whether  the  British  naval  officers  in  any 
respect  exceeded  the  right  of  search  accorded  by  international  prac- 
tice to  belligerents.  They  recognize,  however,  that  in  the  case  of 
steamers  carrying  mails,  that  right  should  be  exercised  with  all  pos- 
sible consideration,  and  only  resorted  to  when  the  circumstances 
are  clearly  such  as  to  justify  the  gravest  suspicion." 
British  State  Papers,  vol.  94,  p.  1001. 

In  a  speech  delivered  January  19, 1900,  in  the  Reichstag,  Count  von 
Bulow,  m  summing  up  the  representations  made  by  the  German  Gov- 
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ernment  to  Great  Britain  in  regard  to  the  action  of  the  British  naval 
officers  during  the  Boer  war  said :  "  Fourthly,  we  stated  it  to  be 
highly  desirable  that  the  English  Government  should  instruct  their 
commanders  not  to  arrest  steamers  flying  the  German  mail-flag. 

"  The  English  Government  hereupon  issued  an  order  that  in 
future  German  mail-steamers  are  not  to  be  stopped  and  searched 
upon  suspicion  only.  This  order  will  remain  in  force  until  another 
arrangement  has  been  arrived  at  between  the  two  Governments." 

British  State  Papers,  vol.  94,  p.  1007. 

"  The  inviolability  of  mails  does  not  exempt  neutral  mail  steamers 
from  the  laws  and  usages  of  war  on  the  sea,  nor  from  capture;  but 
they  shall  be  searched  only  when  urgent,  with  all  possible  consider- 
ation and  despatch."  ^ 

German  Prize  Rules,  1909. 

"  85.  You  have  the  right  to  search  all  merchant  vessels  that  you 
meet.  You  will  not  search  mail  ships  except  in  case  of  necessity,  as 
pointed  out  in  Article  XVII." 

French  Naval  Regulations,  1912.  .  / 

"  126.  Inviolability  of  postal  correspondence  does  not  remove  neu- 
tral mail  ships  from  the  laws  and  customs  of  war  on  sea  concerning 
neutral  merchant  vessels  in  general.  Nevertheless,  the  search  should 
be  effected  only  in  case  of  necessity,  with  all  circumspection  and  all 
speed  possible.  (See  Annex  I,  Postal  Convention  between  France 
and  Great  Britain  of  August  30,  1890) ." 
French  Naval  Regulations,  1912. 

Article  2,  Hague  XI,  1907,  substantially  appears  as  Art.  42  of  the 
Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 

In  the  Calchas  (1905)  (2  Eus.-Jap.  P.  C,  p.  118),  the  facts  were 
as  follows: 

During  the  Russian-Japanese  War  in  1904,  a  Russian  naval  vessel 
seized  the  British  stean>-ship  Calchccs  while  on  a  voyage  from  one 
neutral  port  to  another.  During  this  voyage  the  steam-ship  was  to 
xjall  at  enemy  ports  for  the  delivery  of  certain  cargo  and  mail.  She 
was  seized  while  on  her  way  to  any  enemy  port  and  taken  before  the 
Prize  Court  of  Vladivostock.  Among  her  cargo  were  a  number  of 
sacks  of  mail  that  had  been  taken  on  board  at  Tacoma  for  Japanese, 
Corean  and  neutral  ports.  The  mail  matter  was  opened  and  exam- 
ined by  the  Prize  Court  and  sixteen  bags  addressed  as  follows  were 
retained : 

"  From  Tacoma,  4  bags  to  Tokio,  2  bags  to  Yokohama,  1  bag  to 
Nagasaki ;  and  8  bags  from  Hamburg  to  Tokio  and  1  bag  to  Corea. 
From  these  bags  the  Court  took  out  15  packages  addressed  to  the 

Japanese  Government,  and  in  the  presence  of  Lieutenant  

opened  74  private  letters,  which,  as  they  were  of  no  interest  for 
them,  were  sent  to  the  staff  of  the  commander  of  the  fleet  with  the 
entire  mail,  with  the  exception  of  the  15  packages.  On  the  opening 
of  these  it  was  foimd  that  there  was  nothing  in  them  relating  to  the 
cargo  or  the  sailing  of  the  GalcJias^  and  in  two  only,  Kos.  4  and  11, 
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were  there  matters  of  political  character.  In  the  first  there  was  a 
secret  report  from  the  Japanese  Ambassador  at  Washington  to  the 
Japanese  Minister  for  Foreign  Affairs  *  *  *.  In  the  second  there 
was  a  secret  report  from  the  Japanese  Consul  at  San  Francisco  to  the 
Japanese  Minister  for  Foreign  Affairs.  The  other  letters  contained 
matter  relating  principally  to  accounts,  financial  affairs,  and  reports 
on  the  war  from  Japanese  Consuls  and  Diplomatic  Agents,  on  ques- 
tions of  commerce,  and  also  statements  of  various  foreign  news- 
papers, including  some  cuttings  from  the  same;  also  information  of 
the  births  and  deaths  of  Japanese  subjects,  and  as  to  Japanese  labour 
abroad.  With  regard  to  the  two  secret  communications  a  full  trans- 
lation was  made,  by  order  of  the  Court,  ♦  ♦  *  and  after  the 
translation  the  Court  found  that,  although  they  were  no  doubt  of  a 
political  character,  there  was  nothing  in  them  which  could  have  any 
influence  on  the  affairs  of  the  army  or  navy." 

The  Court  decided  that:    ♦    ♦    * 

"  3.  The  mails  carried  by  this  steamer  for  the  Government  of 
Japan  had  no  direct  connection  with  the  army  or  navy." 

In  the  appeal  taken  in  this  case  the  Supreme  Prize  Court  of  Russia 
said : 

"  In  accordance  with  Article  7  of  the  Imperial  Order  of  the  14th 
of  February,  1904,  '  the  following  acts,  forbidden  to  neutrals,  are 
assimilated  to  contraband  of  war :  the  transport  of  enemy  troops,  of 
enemy  dispatches  and[  correspondence,  the  supply  of  warships  and 
transports  to  the  enemy  *  *  *.  Neutral  vessels  captured  in  the 
act  of  carrying  contraband  of  this  nature  may,  according  to  circum- 
stances, be  captured,  and  condemned.'  There  can  be  no  doubt  that  a 
neutral,  having  undertaken  to  transport  enemy  troops,  dispatches 
and  correspondence,  to  a  certain  extent  enters  the  service  of  the 
enemy  country  and  openly  takes  part  in  warlike  operations.  The 
motives  for  so  taking  part  may  be  attributed  either  to  pecuniary  ad- 
vantages, political  sympathy,  or  force  of  circumstances.  The  right, 
hoAvever,  of  condemnation  by  a  belligerent  is  incontestable  with  re- 
gard to  a  neutral  vessel  which  has  thus  come  under  the  flag  of  the 
enemy.  But  this  right  of  condemnation  by  a  belligerent  in  respect 
of  neutral  property  or  vessels  exists  only  when  the  circumstances 
of  the  case  prove  that  there  can  be  no  doubt  of  the  culpability  of  the 
nejitral,  i.  e.,  when  it  can  be  established  that  the  neutral  was  actually 
engaged  in  the  transport  of  enemy  troops,  despatches,  or  corre- 
spondence. It  would  be  necessary  to  prove  that  the  neutral  had 
undertaken  to  transport  such  troops  or  despatches  and  correspond- 
ence to  the  enemy  country  or  Government ;  it  would  be  necessary  to 
ascertain  positively  the  intention  of  a  neutral  to  render  services  to  a 
belligerent  in  the  prosecution  of  warlike  operations  on  land  and  sea. 
According  to  these  views,  a  neutral  vessel  engaged  by  an  agent  of  a 
belligerent  Power  for  the  special  purpose  of  carrying  despatches 
addressed  to  military,  naval,  or  diplomatic  authorities  may  legally 
be  captured  and  condemned  if  the  fact  of  the  engagement  be  proved. 
But  the  carriage  of  ordinary  correspondence  from  neutral  ports 
would,  in  accordance  with  the  Regulations  of  the  Universal  Postal 
Union  not  alone  be  suflicient  ground  for  regarding  a  neutral  as 
having  rendered  assistance  to  one  of  the  belligerents  to  the  injury 
of  the  other. 
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"  It  is  in  this  sense  that  Article  7  of  the  Imperial  Order  of  the 
14th  of  February,  1904,  must  be  imderstood.  This  declaration  could 
not  intend  to  abolish  the  acknowledged  privileged  rights  of  mail 
steamers,  or  to  annul  the  Regulations  established  by  the  Universal 
Postal  Union  for  the  benefit  of  all  nations.  These  Regulations  re- 
main operative  without  interruption  during  war  time,  and,  so  far 
as  it  is  practically  possible,  even  between  the  belligerents.    *     *     * 

"  For  the  foregoing  reasons  no  blame  can  be  attached  to  the  mas- 
ter of  the  GcHchas  for  having  received  at  Tacoma  122  mail-bags  for 
delivery  at  neutral,  Japanese,  and  Corean  ports  en  route.  He  could 
not  know  the  contents  of  these  sealed  bags  given  to  him  by  the  postal 
authorities  of  the  United  States,  nor  could  he  be  held  responsible  for 
the  contents  of  the  correspondence  contained  in  them. 

"  On  the  other  hand,  the  Vladivostock  Prize  Court  was  entitled  to 
acquaint  itself  with  the  contents  of  these  bags,  and  to  seize  the  cor- 
respondence addressed  to  the  Japanese  Government  or  Japanese 
Government  institutions  and  oflScials.  The  Prize  Court  acted  ac- 
cordingly, and  retained  15  packets  addressed  to  the  Japanese  Gov- 
ernment at  Tokio.  All  the  remaining  correspondence  was  for- 
warded to  the  staff  of  the  commander  of  the  fleet,  and  proper  steps 
were  then  taken  for  the  transmission  of  the  correspondence  to  its 
destination. 

"  On  perusal  of  the  packets  in  question  containing  Government 
correspondence,  it  appeared  that  only  two  contained  reports  from 
the  Japanese  Minister  at  Washington  and  Japanese  Consular  Agents 
abroad  which  were  of  a  political  nature.    One  contained  a  report 

from  the  Japanese  Minister,  ,  to  the  Minister  for  Foreign 

Affairs  at  Tokio  enclosing  two  secret  papers,  Nos.  30  and  31;  the 
other  was  a  report  from  the  Japanese  Consul-General  at  San  Fran- 
cisco. Other  despatches  referred  to  domestic  affairs,  cash  accounts, 
and  the  general  management  of  Japanese  diplomatic  and  Consular 
offices  in  America  and  Europe.  Although  these  reports  were  cer- 
tainly of  political  interest,  they  contained  no  information  likely  to 
influence  the  progress  of  the  operations  of  our  army  and  fleet. 

"  In  view  oi  these  circumstances,  there  are  no  grounds  upon  which 
Article  7  of  the  Imperial  Order  of  the  14:th  of  February,  1904,  could 
be  applied  to  the  Calclms^  nor  for  regarding  her  master  as  having 
carried  to  the  enemy  the  so-called  analogues  of  contraband  of  war, 
i.  e.,  enemy  despatches  and  correspondence.  The  Cdlchds  is,  there- 
fore, not  liable  to  condemnation  for  carrying  correspondence  to  the 
enemy    *     *     *^ 

"  On  the  other  hand,  there  can  be  no  doubt  that,  on  discovering 
a  considerable  number  of  bags  with  mails  on  board  the  CcHchaa 
addressed  to  enemy  ports,  the  Russian  cruiser  Gromoboi  was  legally 
justified  in  arresting  the  steamer  and  suspecting  the  neutral  char- 
acter of  her  cargo.    *     *     * 

"  Finally,  taking  into  consideration  that  the  captured  steamer  was 
discovered  with  an  enormous  cargo  which  might,  according  to  cir- 
cumstances, either  be  regarded  as  absolute  or  conditional  contraband 
of  war,  her  detention  and  conveyance  to  Vladivostock  was  perfectly 
justified  in  accordance  with  the  facts  and  the  indisputable  rights  of 
belligerent  ships. 

"  For  these  reasons  the  Supreme  Prize  Court  recognizes  that  there 
were  sufficient  legal  grounds  for  the  capture  of  the  Gdlohas  and  for 
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her  conveyance  to  Vladivostock  as  ordered  by  the  commander  of  the 
separate  detachment  of  cruisers  of  the  Pacific  squadron.  The  cap- 
ture and  the  conveyance  to  Vladivostock  were  carried  out  in  accord- 
ance with  all  the  principles  of  Russian  and  international  law." 

In  the  St.  KUda  (1908)  (1  Rus.-Jap.  P.  C,  p.  188) ,  the  Court  said : 
"  It  is  true  that  under  Article  7  of  the  Imperial  Order  of  the  14th  Feb- 
ruary, 1904,  neutral  vessels  may,  under  certain  circumstances  be  seized 
and  condemned  when  caught  in  the  act  of  carrying  enemy  dispatches 
and  correspondence ;  but  the  Supreme  Prize  Court,  in  its  decision  in 
the  case  of  the  CoLchds^  has  already  declared  that  there  are  no  sufficient 
grounds  for  condemning  a  vessel  when  it  is  not  chartered  specially 
tor  the  purpose  of  carrying  the  enemy  correspondence,  but  is  merely 
carrying  mails  from  neutral  ports  to  enemy  ports  in  the  course  of  its 
voyage,  such  mails  being,  moreover,  in  sealed  bags,  the  contents  of 
which  could  not  be  known,  and  a  fortiori  in  cases  where  the  enemy 
correspondence  itself  could  not  affect  the  military  operations  of  the 
war.  The  correspondence  on  board  the  St,  Kilda^  which  is  mentioned 
in  the  despatch  of  the  Minister  of  Marine,  was  being  carried  under 
such  conditions.  From  the  minutes  drawn  up  by  the  Commission 
which  opened  the  bags,  it  appears  that  the  greater  i)art  of  the  thir- 
teen packets  seized  came  from  Consuls  in  European  ports ;  five  of  the 
packets,  addressed  to  Marshal  the  Marquis  Yamagata,  came  from 
Tutikorin,  in  India,  where  there  were  neither  Japanese  nor  Russian 
troops,  and  therefore  their  contents,  even  if  of  political  and  military 
importance  in  themselves,  could  not  have  an  important  bearing  on  the 
military  operations  of  the  late  war,  which  was  conducted  at  a  con- 
siderable distance  from  India. 

"Consequently,  neither  the  St.  KUda  herself,  nor  her  cargo,  with 
the  exception  of  the  parcels  a^  to  which  a  contrary  decision  has  been 
given  above,  were  liable  to  condemnation.'' 


TREATMENT  OF  COAST  FISHING  TESSELS  AND  SHALL  BOATS  EMPLOYED  IN  LOCAL  TBADE. 

• 

Vessels  used  exclusively  for  fishing  along  the  coast  or  small 
boats  employed  in  local  trade  are  exempt  from  capture^  as 
well  as  their  appliances,  rigging,  tackle,  and  cargo. 

They  cease  to  be  exempt  as  soon  as  they  take  any  part  what- 
ever in  hostilities. 

The  contracting  Powers  agree  not  to  take  advantage  of  the 
harmless  character  of  the  said  vessels  in  order  to  use  them 
for  military  purposes  while  preserving  their  peaceful  ap- 
pearance.— Article  3,  Hague  XI ^1907. 

"Articlk  47.  Vessels  used  exclusively  for  fishing  along  the  coast  ^ 
and  for  local  trade, — Vessels  used  exclusively  for  fishing  along  the 
coast,  or  for  local  trade,  under  which  term  are  included  those  used 
exclusively  for  piloting  or  for  light-house  service,  as  well  as  the  boats 
meant  principally  for  the  navigation  of  rivers,  canals,  and  lakes,  are 
exempt  from  seizure,  together  with  their  appliances,  rigging,  tackle 
and  cargo., 

"It  is  forbidden  to  take  advantage  of  the  harmless  character  of 
said  boats  in  order  to  use  them  for  military  purposes  while  preserv- 
ing their  peaceful  appearance." 

Institute  (1913),  p.  185. 

"Article  49.  Suspension  of  immunities. — The  exceptions  consid- 
ered in  Articles  *  *  *  47  *  *  *  cease  to  be  applicable  if 
the  vessels  to  Avhich  they  refer  participate  in  the  hostilities  in  any 
manner  whatsoever  or  commit  other  acts  which  are  forbidden  to 
neutrals  as  unneutral  service. 

"The  same  suspension  occurs  if,  summoned  to  stop  to  submit  to 
search,  they  seek  to  escape  by  force  or  by  flight." 

Institute  (1913),  p.  186. 

"Article  59.  Members  of  the  personnel  of  an  enemy  ship  which, 
because  of  its  special  character,  is  itself  exempt  from  seizure,  cannot 
be  held  as  enemies." 

Institute  (1913),  p.  189. 

"  1  Emeriffon,  des  Ass.  129, 130,  457,  refers  to  ordinances  of  France 
and  Holland,  in  favor  of  protection  to  fishermen;  and  to  the  like 
effect  was  the  order  of  the  British  government  in  1810,  for  abstain- 
ing from  hostilities  against  the  inhabitants  of  the  Feroe  Islands  and 
Iceland.  *  *  *  The  American  Commissioners  (John  Adams, 
Benjamin  Franklin,  and  Thomas  Jefferson),  in  1784,  submitted  to 
the  Prussian  Minister  a  proposition  to  improve  the  laws  of  war, 
by  a  mutual  stipulation  not  to  molest  non-combatanj^,  as  cultivators 
of  the  earth,  fishermen,  merchants  and  traders  in  unarmed  ships, 
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and  artists  and  mechanics  inhabiting  and  working  in  open  towns. 
These  restrictions  on  the  rights  of  war  were  inserted  in  a  treaty 
between  the  United  States  and  Prussia,  in  1785." 
Kent,  vol.  1,  p.  100  (note). 

"  Fishing  boats  have,  also,  as  a  general  rule,  been  exempted  from 
the  effects  of  hostilities.  As  early  as  1521,  while  war  was  raging 
between  Charles  V  and  Francis,  ambassadors  from  these  two  sover- 
eigns met  at  Calais,  then  English,  and  agreed  that,  whereas  the  her- 
ring fishery  was  about  to  commence,  the  subjects  of  both  belligerents 
engaged  in  this  pursuit,  should  be  safe  and  unmolested  by  the  other 
party,  and  should  have  leave  to  fish  as  in  time  of  peace.  In  the  war 
of  1800,  the  British  and  French  governments  issued  formal  instruc- 
tions exempting  the  fishing  boats  of  each  other's  subjects  from  seiz- 
ure. This  order  was  subsequently  rescinded  by  the  British  govern- 
ment, on  the  alleged  ground  that  some  French  fishing  boats  were 
equipped  as  gun  boats,  and  that  some  French  fishermen,  who  had 
been  prisoners  in  England,  had  violated  their  parole  not  to  serve,  and 
had  gone  to  join  the  French  fleet  at  Brest.  Such  excuses  were  evi- 
dently mere  pretexts;  and  after  some  angry  discussions  had  taken 
place  on  the  subject,  the  British  restriction  was  withdrawn,  and  the 
freedom  of  fishing  was  again  allowed  on  both  sides.  French  writers 
consider  this  exemption  as  an  established  principle  of  the  modem 
law  of  war,  and  it  has  been  so  recognized  in  the  French  courts,  which 
have  restored  such  vessels  when  captured  by  French  cruisers." 

Halleck,  p.  493. 

"  Hostile  ships,  with  whatever  goods  on  board,  have  been  uniformly 
regarded  as  prizes  of  war.  But  from  the  operations  of  war,  one 
class  of  vessels,  engaged  in  an  eminently  pacific  employment,  and  of 
no  great  account  in  regard  to  national  resources,  has  often  been  ex- 
empted; we  refer  to  vessels  engaged  in  coast-fisheries.  It  appears 
that  this  exemption  was  allowed  centuries  ago.  Froissart  is  cited  as 
saying  in  his  Chronicle  that  'fishermen  on  the  sea,  whatever  war 
there  be  in  France  and  England,  do  no  harm  to  one  another:  nay, 
rather,  they  are  friends,  and  aid  one  another  in  case  of  need.'  The 
liberty  of  the  enemy's  fishermen  in  war  has  been  proctected  bv  many 
French  ordinances,  and  the  English  observed  a  reciprocal  indul- 
gence; but  in  1798,  during  the  French  Revolution,  the  English  gov- 
ernment ordered  its  cruisers  to  seize  French  and  Dutch  fishermen  and 
their  smacks.  Soon  after,  on  remonstrance  from  the  First  Consul 
of  France,  the  order  was  withdrawn,  as  far  as  the  coast-fisheries  in 
the  strict  sense  were  concerned ;  and  during  the  wars  of  the  empire, 
this  peaceful  and  hardy  class  of  laborers  enjoyed  exemption  from 
capture.  In  the  instructions  given  by  the  French  Minister  of  Marine 
to  naval  officers  in  1854,  at  the  outbreak  of  the  late  war  with  Eussia, 
we  find  the  same  rule  followed.  '  You  must  put  no  hindrance,'  say 
the  instructions,  'in  the  way  of  coast-fishery  even  on  the  coasts  of 
the  enemy,  but  you  will  be  on  your  guard  that  this  favor,  dictated  by 
an  interest  of  humanity,  draws  with  it  no  abuse  prejudicial  to  mili- 
tary or  maritime  operations.  If  you  are  employed  in  the  waters  of 
the  Wliite  Sea,  you  will  allow  to  continue  without  interruption  (re- 
pression in  case  of  abuse  excepted)  the  exchange  of  fresh  fish,  pro- 
visions, utensils,  and  tackling,  which  is  carried  on  habitually  between 
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the  peasants  of  the  Russian  coasts  of  the  province  of  Archangel  and 
the  fishermen  of  the  coast  of  Norwegian  Finmark.'  Such  has  been 
the  practice  of  some  of  the  principal  Christian  nations  in  protecting 
the  coast-fisheries  of  enemies,  but  as  yet  this  usage  cannot  be  called 
a  part  of  international  law." 

Woolsey,  pp.  303,  304. 

"  The  doctrine  of  the  immunity  of  fishing-boats  is  mainly  founded 
upon  the  practice  with  respect  to  them  with  which  France  has  become 
identified,  but  which  she  has  by  no  means  invariably  observed.  Dur- 
ing the  Anglo-French  wars  of  the  Middle  Ages  it  seems  to  have  been 
the  habit  of  the  Channel  fishermen  not  to  molest  one  another,  and  the 
French  Ordonnances  of  1543  and  1584^  which  allowed  the  Admiral  of 
France  to  §rant  fishing-truces  to  subjects  of  an  enemy  on  condition 
of  reciprocity,  did  no  more  than  give  formal  effect  to  this  custom. 
It  does  not  appear  to  what  degree  the  power  vested  in  the  Admiral 
was  used  during  the  early  part  of  the  seventeenth  century,  but  by  the 
Ordonnances  of  1681  and  1692  fishing-boats  were  subjected  to  capture, 
and  from  that  time  until  the  war  of  American  Independence  both 
France  and  England  habitually  seized  them.  Throughout  that  war 
and  in  the  beginning  of  the  revolutionary  wars  both  parties  refrained 
from  disturbing  the  home  fisheries,. but  the  English  government  in 
1800  distinctly  stated  that  in  its  view  the  liberty  of  fishing  was  a 
relaxation  of  strict  right  made  in  the  interests  of  humanity,  and 
revocable  at  any  moment  for  sufficient  reasons  of  war.  The  attitude 
of  the  French  government  is  less  clear.  Napoleon  no  doubt  com- 
plained that  the  seizure  of  fishing-boats  was  'contrary  to  all  the 
usages  of  civilised  nations,  but  as  his  declaration  was  made  after  the 
English  government  had  begun  to  capture  them  on  the  ground  that 
they  were  being  used  for  warlike  purposes,  it  is  valueless  as, an  ex- 
pression of  a  settled  French  policy ;  it  was  merely  one  of  those  utter- 
ances of  generous  sentiment  with  which  he  was  not  unaccustomed  to 
clothe  bad  faith.  At  a  later  time  during  the  wars  of  the  Empire  the 
coast  fisheries  were  left  in  peace.  The  United  States  followed  the  same 
practice  in  the  Mexican  war ;  and  France  in  the  Crimean,  Austrian, 
and  German  wars  prohibited  the  capture  of  fishing- vessels  for  other 
than  military  and  naval  reasons. 

"  In  the  foregoing  facts  there  is  nothing  to  show  that  much  real 
difference  has  existed  in  the  practice  of  the  maritime  countries.  Eng- 
land does  not  seem  to  have  been  unwilling  to  spare  fishing- vessels  so 
long  as  they  are  harmless,  and  it  does  not  appear  that  any  state  has 
accorded  them  immunity  under  circumstances  of  inconvenience  to 
itself.  It  is  likely  that  all  nations  would  now  refrain  from  molesting 
them  as  a  general  rule,  and  would  capture  them  so  soon  as  any  dan- 
ger arose  that  they  or  their  crews  might  be  of  military  use  to  the 
enemy ;  and  it  is  also  likely  that  it  is  impossible  to  grant  them  a  more 
distinct  exemption.  It  is  indisputable  that  coasting  fishery  is  the  sole 
means  of  livelihood  of  a  very  large  number  of  families  as  inoffensive 
as  cultivators  of  the  soil  or  mechanics,  and  that  the  seizure  of  boats, 
while  inflicting  extreme  hardship  on  their  owners,  is  as  a  measure  of 
general  application  wholly  ineffective  against  the  hostile  state.  But 
it  must  at  the  same  time  be  recognised  that  fishing-boats  are  some- 
times of  great  military  use.  It  cannot  be  expected  that  a  belligerent, 
if  he  finds  that  they  have  been  employed  by  his  enemy,  will  not  pro- 
tect himself  against  further  damage  by  seizing  all  upon  which  he  can 
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lay  his  hands ;  nor  that  he  will  Fespect  them  under"  circumstance 
which  render  their  employment  probable.  The  order  to  capture 
French  filing-boats  given  by  the  British  government  in  1800  was 
caused  by  the  use  of  sosne  as  fire-vessels  against  the  English  squadron 
at  Flushing,  and  of  otha^s  with  their  crews  to  assist  in  fitting  out  a 
fleet  at  Brest;  and  it  was  iiitended  that  between  500  and  600  should 
form  part  of  the  flotilla  destined  for  the  invasion  of  England.  They 
had  before  this  time  been  largely  used  as  privateere  to  prey  upon 
British  commerce  in  the  Channel ;  and  they  continued  to  be  so  used. 
They  lay  about,  apparently  fishing,  with  most  of  their  crews  con- 
cealed ;  at  night  or  in  thick  weather  they  drew  alongside  merchant- 
men, which  were  easily  boarded  and  captured  by  surprise.  Any 
immunity  which  is  extended  to  objects  on  the  ground  of  humanity 
or  of  their  own  innocuousness,  mu^  be  subject  to  the  condition  that 
they  shall  not  be  suddenly  converted  into  noxious  objects  at  the  con- 
venience of  the  belligerent;  and  it  is  not  probable  that  states  will 
consent  to  forego  the  advantages  which  they  may  derive  from  the  use 
of  their  fishing-vessels  in  contingencies  which  cannot  always  be  fore- 
seen. 

"  It  has  never  been  contended,  except  by  the  French  at  the  begin- 
ning of  the  present  century,  that  vessels  engaged  in  deep-sea  fishing 
are  exempt  from  capture." 

Hall,  pp.  467.  469. 

"  Small  craft  engaged  exclusively  in  coast  fisheries  or  in  the  petty 
transactions  of  local  trade  were  exempted  from  belligerent  capture 
along  with  their  appliances,  rigging,  tackle,  and  cargo  by  the  third 
article  of  the  eleventh  Hague  Convention  of  1907.  But  *  this  exemp- 
tion no  longer  applies  from  the  moment  that  they  take  any  part 
whatever  in  hostilities.'  And  further,  *  the  contracting  powers  bind 
themselves  not  to  take  advantage  of  the  harmless  character  of  the 
said  vessels  in  order  to  use  them  for  military  purposes  while  preserv- 
ing their  peaceful  appearance.'  The  Convention  safeguards  and  en- 
larges an  immunity  which  had  grown  up  by  custom  extending  back  to 
mediaeval  times.  In  1798  Sir  W.  Scott  decided  in  the  case  of  the 
Yowng.  Jacob  and  JoTmnnob^  that  it  was  a  rule  of  comity  only,  while 
a  few  years  afterwards  the  French  Goverijiment  maintained  that  it 
was  an. obligatory  rule  of  law.  Whichever  view  may  have  been  cor- 
rect more  than  a  century  ago,  there  caii  be  no  doubt  that  the  latter  has 
now  prevailed.  Deep-sea  fishing  vessels  may  be  captured  like  other 
ships  of  the  enemy;  but  insHore  fishermen  are  allowed  to  pursue 
their  avocation  unmolested  on  condition  of  refraining  from  hostili* 
ties,  and  this  privilege  of  theirs  has  been  extended  to  boatmen  en- 
gaged in  petty  local  trade  along  the  coast.  If.  however,  the  new 
plan  of  fitting  trawlers  with  sweeps  for  mines  is  continued,  in  all 
probability  the  immunity  will  not  long'sumve.  Meanwhile  the  exact 
force  of  some  of  the  expressions  employed  in  the  Convention  may  be 
matter  of  doubt.  The  question  has  been  raised  whether  by  the  words 
of  the  third  article  the  offenders  forfeit  nothing  but  their  own  im- 
munity in  case  of  a  hostile  act,  or  whether  all  boats  of  a  like  kind 
belonging  to  the  same  belligerent  are  thereby  rendered  liable  to  cap- 
ture.   The  better  opinion  seems  to  be  that  none  but  boats  that  have 

1 1  C.  Rob.,  20. 
58541--18 33 
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themselves  violated  the  Convention  may  be  subjected  under  it  to  the 
severities  of  warfare.  But  this  view  does  not  exclude  the  possibility 
of  a  general  attack  on  all  fishing  boats  by  way  of  reprisal,  if  the 
wrong-doing  takes  place  on  a  large  scale  and  is  continued  in  spite 
of  remonstrances.  Moreover,  it  seems  certain  that  the  coast  referred 
to  in  the  phrase  '  coast  fisheries '  need  not  be  the  coast  of  the  fisher- 
men's own  country,  but  any  coast  where  they  have  a  legal  right  to 
fish.  On  the  other  hand  it  is  understood  that  coasting  steamers  are 
not  reckoned  among  small  boats  employed  in  local  tr^e,  and  there- 
fore receive  no  protection  under  the  Convention,'' 
Lawrence,  pp.  454,  4'.'. 

*•  Immunity  from  papture  on  the  ground  of  their  being  enemies  or 
enemy  property,  but  not  from  capture  and  condemnation  on  the 
ground  of  breach  of  blockade,  is  enjoyed  by  the  men,  boats  and 
tackle  employe<l  in  coast  fisheries,  and  their  cargoes  of  fresh  fish, 
including  fi' a  kept  alive  by  contrivances  on  their  way  to  market; 
so  long  as  \he  men  and  boats  are  not  engaged  in  any  warlike  em- 
plovment — in  which  scouting,  exchanging  signals  with  the  forces  on 
their  side,  .md  carrying  arms  would  be  included — so  long  also  as  in 
the  opinio:  •  »f  tlie  hostile  government  or  its  naval  commanders  con- 
cerned the}  re  not  likely  to  be  engaged  in  any  warlike  employment. 
If  the  opinion  h(».re  referred  to  is  only  that  of  the  naval  commanders 
concerned,  the  prize  court  before  which  the  captures  are  brought  will 
hp.ve  to  release  them  unless  the  warlike  intention  of  the  captured  is 
proved  to  its  satisfaction;  but  if  the  captures  were  made  in  pursuance 
of  a  government  order,  the  prize  court,  in  the  absence  of  any  thing  to 
the  contrary  in  the  constitution  of  the  country,  will  be  bound  by  such 
an  order  as  emanating  from  the  authorit)^  under  which  it  sits.  To 
this  statement,  which  appears  to  be  suHicient  as  regards  the  duties 
of  prize  courts  and  commanders,  it  must  be  added  that  a  govern- 
ment is  not  entitled  to  issue  orders  interl'eriujg  with  the  coast  fish- 
eries of  its  enemy  state,  unless  as  an  inseparable  part  of  a  military 
operation,  or  when  it  has  good  reason  to  expect  that  that  state  will 
make  a  warlike  use  of  the  men  or  boats.    *     *    * 

"  The  coast  fisheries  which  enjoy  the  immunity  thus  described  are 
contrasted  with  what  is  called  the  great  fishery,  such  as  that  for 
cod,  right  or  sperm  whale,  seal  or  sea  calf;  indeed  England,  in  the 
correspondence  carried  on  with  the  French  government  *  *  ♦ 
declared,  with  regard  to  the  order  in  council  of  16  March  1801,  tjhat 
the  concession  was  never  extended  to  the  great  fishery  or  to  com- 
merce in  oysters  or  in  fish.  On  the  other  hand  it  is  ilot  limited  to 
vessels  fishing  off  the  coast  of  their  own  country,  for  the  Spanish 
boat  Lola^  which  was  declared  by  the  Supreme  Cfourt  of  the  United 
States  ^  to  be  entitled  to  it,  had  been  fishing  on  the  coast  of  Yucatan. 
The  condition  that  the  fish  must  be  brought  to  market  alive  appears 
to  supply  the  necessary  distinction.    ♦    •    ♦ 

"Another  historical  fact  calls  for  an  accurate  appreciation  of  the 
rule,  which,  as  I  have  stated  it,  is  not  one  for  a  general  immunity 
of  coast  fisheries,  but  for  their  immunity  from  capture  on  the  ground 
of  enemy  character,  and  therefore  does  not  entitle  them  to  stand  in 
the  way  of  and  prevent  or  frustrate  a  military  operation,  which  is 

*  176  U.  8.,  677. 


LAWS  OF  MABITIMB  WABVABE.  515 

what  private  property  on  land  is  not  allowed  to  do.  Their  want 
of  immunity  for  breach  of  blockade,  for  which  we  have  seen  author- 
ity from  a  source  generally  favourable  to  them,  is  a  particular  in- 
stance of  that  principle.  The  fact  to  which  we  refer  is  what  took 
place  in  the  sea  of  Azof  during  the  Crimean  war,  when  the  instruc- 
tions of  the  British  admiral  were  ^  to  clear  the  seaboard  of  all  fish 
stores,  all  fisheries  and  mills,  on  a  scale  beyond  the  wants  of  the 
neighbouring  population,  and  indeed  of  all  things  destined  to  con- 
tribute to  the  maintenance  of  the  enemy's  army  in  the  Crunea.' 
Thereupon  the  British'  and  French  ships  in  cooperation  '  destroyed 
large  fishing  establishments  and  storehouses  of  the  Bussian  govern- 
ment, numbers  of  heavy  launches,  and  enormous  quantities  of  nets 
and  gear,  salted  fish,  com  and  other  provisions  mtended  for  the 
supply  of  the  Bussian  army.'  It  may  well  be  believed  that  private 
property  of  fishermen  was  involved  In  such  an  operation,  and  that 
it  would  have  been  impossible  to  carry  the  instructions  into  effect, 
purely  military  as  their  purport  was,  consistently  with  the  scrupu- 
lous  sparing  of  private  j)roperty.  The  French  instructions  to  naval 
commanders,  as  well  during  the  wars  of  1859  and  1870  as  during  the 
Crimean  war,  forbade  them  to  trouble  the  coast  fisheries  or  to  seize 
any  vessel  or  boat  engaged  therein,  unless  naval  or  military  opera- 
tions should  make  it  necessary.  Those  of  1864  required  the  com- 
manders, in  case  of  operations  in  the  White  Sea,  to  spare  the  trade 
in  fresh  fish,  provisions,  utensils  and  fishing  tackle  between  the 
country  people  of  the  Bussian  coast  and  the  Norwegian  fishermen 
from  Finmark,  except  in  case  of  abuse. 

"We  can  now  deal  with  the  question  whether  the  immunity  of 
coast  fisheries  is  a  rule  of  international  law,  properly  so  called. 
The  answer  depends  in  part  on  the  meaning  with  which  the  word 
*law'  is  used  in  the  question,  and  in  part  on  the  terms  in  which  the 
immunity  is  stated.  If  stated  too  largely  it  is  either  not  a  rule  of 
law,  in  any  sense,  or  it  is  one  subject  to  that  violation  from  neces- 
sity which,  as  I  so  often  urge,  is  to  my  thinking  the  negation  of  legal 
principle.  If  stated  as  I  have  stated  it,  it  appears  to  have  arrived 
m  the  course  of  centuries  at  satisfjring  the  conditions  which  we 
regard  as  those  of  international  law  in  the  only  true  sense,  namely 
that  the  conscience  of  our  international  society  demands  it  and 
that  it  is  observed." 

Westlake,  vol.  2,  pp.  155-15a 

With  particular  regard  to  Article  3,  H  XI,  1907,  Westlake  (vol.  2, 
p.  160)  says: 

^^It  may  be  assumed,  when  it  is  said  that  the  exemption  of  coast 
fishing  boats  ceases  as  soon  as  they  participate  in  hostilities,  that 
this  does  not  mean  that  no  particular  boat  can  lose  the  immunity 
without  having  itself  so  participated,  but  that  the  immunity  may 
be  withdrawn  from  the  class  on  any  part  of  the  enemy's  coast,  when 
he  there  employs  them  or  the  fishermen  with  a  warlike  purpose." 

During  the  blockade  of  Cuba  in  1898,  the  commander  in  chief  of 
the  American  fleet  informed  the  Navy  Department  "that  a  large 
number  of  fishing  schooners  are  attempting  to  get  into  Havana 
from  their  fishing  grounds  near  the  Florida  reefs  and  coasts.  They 
are  generally  manned  by  excellent  seamen,  belonging  to  the  maritime 


516  LAWS  OF  MARITIME   WABFABfi. 

inscription  of  Spain,  who  have  already  served  in  the  Spanish  naVy, 
and  who  are  liable  to  further  service/*  He  recommended  that=  these 
seamen  be  detained  as  prisoners  of  war. 

The  Navy  Department  sent  the  following  response  to  this  recom- 
mendation :  "  Spanish  fishing  vessels  attempting  to  violate  blockade 
are  subject,  with  crew,  to  capture,  and  any  such  vessel  or  crew  con- 
sidered likely  to  aid  enemy  may  be  detained." 

Naval  Operations  of  the  War  with  Spain,  p.  178. 

In  British  Order  of  Council  dated  May  23,  1806,  it  was  ordered 
'^  that  all  Fishing  Vessels  under  Prussian  and  other  colors,  and  en- 
gaged for  the  purpose  of  catching  fish^  and  conveying  them  fresh  to 
market,  with  their  crews,  cargoes,  and  stores,  shall  not  be  molested 
on  their  fishing  voyages  and  bringing  the  same  to  market;  and  that 
no  fishing  vessels  of  this  description  shall  hereafter  be  molested.'' 

Art.  36  of  Holland's  Naval  Prize  Law  provides  that  "boats  en- 
gaged in  coast  fisheries"  are  "usually  exempt  from  detention 
*    *    *    though  only  under  special  instructions." 

Holland  cites  the  Young  Jacob  and  Joanna^  1  C.  Rob.,  20. 

"Art.  14.  All  merchant  vessels  of  the  enemy,  except  coast  fishing 
vessels  innocently  employed,  are  subject  to  capture^  unless  exempt  by 
treaty  stipulations." 

United  States  Naval  Code,  1900. 

"Abt.  35.  All  vessels  belonging  to  the  enemy  are  liable  to  capture. 
The  ships,  however,  enumerated  below  shall  be  exempted  from  cap- 
ture, if  it  is  clear  that  they  are  employed  exclusiv^y  in  the  enterprises 
or  duties  for  which  they  were  intended : — 

"  1.  Coasting  fishing  vessels.    ♦    ♦    ♦  " 
Japanese  Regulations,  1904. 

«  6.  Exempt  from  seizure  are:- 

♦  ♦  »  ♦  *  *  * 

(b)  Vessels  engaged  exclusively  in  the  coast  fisheries,  or  in  the 
service  of  local  shipping  traffic,  so  long  as  they  take  no  part  whatever 
in  hostilities.    (Convention  XI,  2d  Hague  Conference,)''^ 
German  Prize  Rules,  1909. 

"  12.  Any  ^nemy  vessels  used  exclusively  for  fishing  along  the  coast 
or  for  local  trade  are  exempt  from  capture  as  well  as  their  engines, 
appliances,  rigging,  tackle  and  cargo.  This  exemption  ceases  to  be 
applicable  to  them  as  soon  as  they  participate  in  any  way  whatever 
in  the  hostilities."  . 

"  13.  Nevertheless  you  will  not  tolerate  fishing  and  local  navigation 
along  the  coast  of  the  enemy  except  during  the  day  and  so  far  as  this 
favor,  dictated  by  a  humane  interest,  does  not  lead  to  any  abuse 
prejudicial  to  military  and  naval  operations,  especially  blockade.'' 

"  14.  Every  vessel  previously  warned  of  the  prohibitions  that  you 
shall  thus  decide  upon,  or  proceeding  from  a  port  to  which  you  have 
given  notice  of  these  prohibitions,  and  which  does  not  observe  them, 
shall  be  considered  by  you  as  participating  in  the  hostilities." 

1 "  This  exemption  Is  not  enjoyed  by  Clilna,  Montenegro,  and  Russia  for  the  ships  and 
vessels  concerned  of  their  flags." 
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"  16.  You  are  forbidden  to  profit  by  the  inoffensive  character  of 
French  vessels  of  the  character  above  referred  to  by  employing  them 
for  a  military  purpose  while  preserving  their  peaceful  appearance." 
French  Naval  Regulations,  1912. 

Article  3,  Hague  XI,  1907.  substantially  appears  as  Axt.  27  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913,  Art. 
27  in  addition  provides  that  this  exemption  shall  extend  to  vessels  en- 
gaged "  in  the  service  of  small  local  navigation." 

Sir  William  Scott,  in  the  Toun^  Jacob  and  Joharma  (1798)  (1  C. 
Rob.  20) ,  said :  "  In  former  wars  it  has  not  been  usual  to  make  cap- 
tures of  these  small  fishing  vessels ;  but  this  rule  was  a  rule  of  comity 
only,  and  not  of  legal  decision ;  it  has  prevailed  from  views  of  mutual 
accommodation  between  neighboring  countries,  and  from  tenderness 
to  a  poor  and  industrious  order  of  people.  In  the  present  war  there 
has,  I  presume,  been  sufficient  reason  for  changing  this  mode  of  treat- 
ment; and  as  they  are  brought  before  me  for  my  judgment,  they  must 
be  referred  to  the  general  principles  of  this  court;  they  fall  under 
the  character  and  description  of  the  last  class  of  cases;  that  is,  of 
ships  constantly  and  exclusively  employed  in  the  enemy's  trade." 

In  the  Julia  (1814)  (8  Cranch,  181),  the  Court  said:  "An  allusion 
has  been  made  to  the  passports  or  saie-conducts  granted,  in  former 
times,  to  the  fishing- vessels  of  enemies ;  and  it  has  been  argued,  that 
such  passports  or  safe-conducts  have  never  been  supposed  to  induce 
the  penalty  of  confiscation.  This  will  at  once  be  conceded,  as  to  the 
belligerent  nation  who  granted  these  indulgencies ;  but  as  to  the  other 
nation,  where  such  passports  were  not  guaranteed  by  treaty  or  mutual 
pacts,  I  have  no  authority  to  lead  me  to  an  accurate  decision.  The 
French  ordinance  of  1543  authorized  the  admiral  to  make  fishing 
truces  with  the  enemy;  and  where  no  such  truces  were  made,  to  de- 
liver to  the  subjects  of  the  enemy,  safe-conducts  for  fishing,  upon  the 
same  stipulations  as  they  should  be  delivered  to  French  subjects  by 
the  enemy.  This,  therefore,  was  an  authority  to  be  exercised  only  in 
cases  of  reciprocity ;  and  it  seems  to  have  been  abolished,  from  the 
manifest  inconveniences,  which  attended  the  practice.  Valin,  sur 
ord.  lib.  1,  p.  689,  690." 

In  the  case  of  the  Empress  (1862)  (Blatch.  P.  C.  128),  an  enemy 
fishing  vessel,  the  court  said : 

"The  vessel  having  left  the  port  of  New  Orleans  after  that  port 
was  blockaded,  with  intent  to  catch  a  cargo  of  fish,  and  return  with 
it  to  that  port^  for  a  market,  and  being  herself  enemy  property,  seized 
at  sea,  was  subject  to  condemnation  and  forfeiture,  and  judgment  to 
that  eflect  must  be  accordingly  ordered." 

In  the  case  of  the  Advocate  (1862)  (Blatch.,  P.  C.  142),  an  enemy 
vessel,  under  an  enemy  flag,  with  an  enemy  fishing  license,  was  cap 
tured,  while  engaged  in  fishing.    She  had  no  cargo  on  board  other 
than  fish  that  were  to  be  delivered  in  New  Orleans,  a  port  under 
blockade  at  the  time.    Held  that  she  was  a  good  prize. 

In  the  opinion  of  the  Supreme  Court  of  the  United  States  (1900) 
(175  U.  S.  677),  in  the  case  of  the  Paquette  Habana  and  the  Lola^ 
will  be  found  an  exhaustive  survey  of  the  history  of  the  exemption 
of  coast  fishing  vessels  from  capture  in  times  of  war.    This  case 
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involved  the  capture,  during  the  Spanish- American  war  in  1898,  of 
two  small  coast  fishine  boats,  each  flying  the  Spanish  flag,  each 
manned  by  a  crew  of  Cubans,  and  each  commanded  by  a  Spanish 
subject  living  in  Habana.  The  Paquette  Habana  had  been  nshing 
off  the  western  coast  of  Cuba  and  was  captured  on  her  return  trip 
to  Habana  with  a  cargo  of  live  fish.  The  Lola  had  been  fishing  in 
Campeachy  Sound  on  the  coast  of  Yucatan,  and  was  captured  on 
her  return  trip  with  a  cargo  of  live  fish  on  Bahia  Honda.  Each 
vessel  was  condemned  as  good  prize  in  the  United  States  District 
Court  for  the  Southern  District  of  Florida. 

In  reversing  this  decree,  the  Supreme  Court,  after  an  elaborate 
review  of  the  nistory  of  the  exemption  of  coast  fishing  vessels,  said: 

"  This  review  of  the  precedents  and  authorities  on  the  subject  ap- 
pears to  us  abundantly  to  demonstrate  that  at  the  present  day,  by 
the  general  consent  of  the  civilized  nations  of  the  world,  and  inde- 
pendently of  any  express  treaty  or  other  public  act,  it  is  an  estab- 
lished rule  of  international  law,  founded  on  considerations  of 
humanity  to  a  poor  and  industrious  order  of  men,  and  of  the  mutual 
convenience  oi  belligerent  States,  that  coast  fishing  vessels,  with 
their  implements  and  supplies,  cargoes  and  crews,  unarmed,  and 
honestly  pursuing  their  peaceful  calling  of  catching  and  bringing 
in  fresh  fish,  are  exempt  from  capture  as  prize  of  war. 

"  The  exemption,  or  course,  does  not  apply  to  coast  fishermen  or 
their  vessels,  if  employed  for  a  warlike  purpose,  or  in  such  a  way  as 
to  give  aid  or  information  to  the  enemy  •  nor  when  military  or  naval 
operations  create  a  necessity  to  which  all  private  interests  must  give 
way. 

"Nor  has  the  exemption  been  extended  to  ships  or  vessels  employed 
on  the  high  sea  in  taking  whales  or  seals,  or  cod  or  other  fish  which 
are  not  brought  fresh  to  market,  but  are  salted  or  otherwise  cured 
and  made  a  regular  article  of  commerce. 

"  This  rule  of  international  law  is  one  which  prize  courts,  admin- 
istering the  law  of  nations,  are  bound  to  take  judicial  notice  of,  and 
to  give  effect  to,  in  the  absence  of  any  treaty  or  other  public  act  of 
their  own  government  in  relation  to  the  matter.     *    ♦    ♦ 

"Each  vessel  was  of  a  moderate  size,  such  as  is  not  unusual  in 
coast  fishing  smacks,  and  was  regularly  engaged  in  fishing  on  the 
coast  of  Cuba.  The  crew  of  each  were  few  in  number,  had  no  in- 
terest in  the  vessel,  and  received,  in  return  for  their  toil  and  enter- 
prise, two  thirds  or  her  catch,  the  other  third  going  to  hef  owner  by 
way  of  compensation  for  her  use.  Each  vessel  went  out  from 
Havana  to  her  fishing  ground,  and  was  captured  when  returning 
along  the  coast  of  Cuba.  The  cargo  of  each  consisted  of  fresh  fish, 
caught  by  her  crew  from  the  sea,  and  kept  alive  on  board.  Although 
one  of  the  vessels  extended  her  fishing  trip  across  the  Yucatan  Chan- 
nel and  fished  on  the  coast  of  Yucatan,  we  can  not  doubt  that  each 
was  engaged  in  the  coast  fishery,  and  not  in  a  commercial  adventure, 
within  the  rule  of  international  law." 

In  the  case  of  the  Michael  (2  Rus.-Jap.  P.  C,  p.  80),  the  Japanese 
Prize  Court  held  at  Sasebo  found  the  Russian  Steam  Ship  Michael^ 
a  deep-sea  fishing  steamer  of  the  Pacific  Whaling  and  Fisning  Com- 
pany, a  good  prize,  for  the  reason  among  others  that  "  the  usage  of 
International  Law  by  which  small  coastal  fishing  boats  are  not  cap- 
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tured  arises  mainly  from  the  desire  not  to  inflict  distress  upon  poor 
people  who  are  not  connected  with  the  war,  and  the  principle  can- 
not oe  extended  to  a  vessel  like  the  Michael^  which  was  the  property 
of  a  company,  and  engaged  in  deep-sea  fishing." 

This  decision  was  sustained  by  the  Higher  Prize  Courts  on  appeal, 
on  other  grounds  however. 

In  the  Alexander  (2  Eus.  Jap.  P.  C.  p.  86)  it  was  likewise  held  that 
ft  deep-sea  fishing  vessel  was  not  exempt  from  capture  and  con- 
<]emnation. 


TES8EL8  ON  BELIGIOUS,  SCIENTUIC,  OB  PHILAIITHBOPIG  MISSION  KXBMPT  FBOH  GAFTUBB. 

Vessels  charged  with  religious^  scientific^  or  philanthropic 
missions  are  likewise  exempt  from  capture. — Article  ^, 
Hague,  XI,  1907. 

•*  Article  46.  Vessels  charged  with  missions. — Vessels  charged  with 
religious,  scientific,  or  philanthropic  missions  are  exempt  from 
seizure." 

Institute  (1913),  p.  185. 

"Article  49.  Suspension  of  immunities, — The  exceptions  considered 
in  Articles  *  *  *  46  *  *  ♦  cease  to  be  applicable  if  the  ves- 
sels to  which  they  refer  participate  in  the  hostilities  in  any  manner 
whatsoever  or  commit  other  acts  which  are  forbidden  to  neutrals  as 
unneutral  service. 

"  The  same  suspension  occurs  if,  summoned  to  stop  to  submit  to 
search,  they  seek  to  escape  by  force  or  by  flight." 

Institute  (1913),  p.  186. 

"Article  59.  Members  of  the  personnel  of  an  enemy  ship  which, 
because  of  its  special  character,  is  itself  exempt  from  seizure,  can- 
not be  held  as  enemies." 
Institute  (1913),  p.  189. 

"  So  it  is  the  practice  of  all  civilized  nations  to  consider  vessels  em- 
ployed only  for  the  purpose  of  discovery  and  science,  as  excluded 
rrom  the  operations  of  war." 
Kent,  vol.  1,  p.  100  (note). 

"  Vessels  of  discovery,  or  of  expeditions  of  exploration  and  survey, 
sent  for  the  examination  of  unknown  seas,  islands,  and  coasts,  are,  by 
general  consent,  exempt  from  the  contingencies  of  war,  and  therefore 
not  liable  to  capture.  Like  the  sacred  vessel  which  the  Athenians 
sent  with  their  annual  offerings  to  the  temple  of  Delos,  they  are 
respected  by  all  nations,  because  their  labors  are  intended  for  the 
benefit  of  all  mankind.  Thus,  when  Captain  Cook  sailed  from  Ply- 
mouth, in  1776,  in  the  ship  Resolution,  accompanied  by  the  Discovery, 
M.  de  Sartine,  the  French  minister  of  marine,  dispatched  a  letter  to 
the  admiralties  and  chambers  of  commerce  throughout  the  kingdom, 
to  be  communicated  to  the  owners  and  captains  of  vessels  cruising 
as  privateers  or  otherwise,  directing  them,  in  case  they  met  at  sea, 
to  treat  him  and  his  vessels  as  neutrals  and  friends,  provided  that 
he,  oti  his  side,  abstained  from  all  hostility.  This  praiseworthy 
example  has  since  been  followed  by  all  civilized  powers  toward 
vessels  similarly  employed.  It  is,  however,  usual  and  proper  for  the 
government  sending  out  such  expeditions,  to  give  formal  notice  to 
other  powers,  describing  the  character  and  object  of  the  expedition, 
the  number  of  vessels  employed,  the  nature  oi  their  armament,  etc.^ 
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in  order  that  they  may  issue  the  proper  instructions  to  their  own 
vessels  on  the  high  seas.  Such  expeditions  must  confine  themselves 
most  strictly  to  the  object  in  view ;  if  they  commit  any  act  of  hostility 
they  forfeit  their  exemption  from  capture." 

Halleck,  p.  492. 

Shipwrecks  and  Vessels  in  Distress. 

''  Some  have  contended  that  the  rule  of  exemption  ought  to  extend 
to  cases  of  shipwreck  on  a  belligerent  coast,  to  cases  of  forced  refuge 
in  a  belligerent  harbor  by  stress  of  weather,  or  want  of  provisions, 
and  even  to  cases  of  entering  such  ports  from  ignorance  of  the  war. 
There  are  exceptional  cases  where  such  exemption  has  been  granted. 
Thus,  when  the  English  man-of-war  the  Elizabeth  had  been  forced 
by  stress  of  weather,  in  1746,  to  take  refuge  in  the  belligerent  port 
of  Havana,  the  captain  offered  to  surrender  himself  to  the  Spanish 
governor  as  prisoner,  and  his  vessel  as  a  prize,  but  tiie  latter  refused 
to  take  advantage  of  his  distress;  on  the  contrary,  he  offered  him 
every  facility  for  repairing  his  vessel,  and,  on  leaving,  gave  him  a 
safe  conduct  as  far  as  the  Bermudas.  Again,  in  iTfiS,  an  English 
captain  entered  the  Spanish  port  of  San  Fernando  de  Omoa,  in  Hon- 
duras, witho\it  knowing  that  it  was  belligerent.  The  Spanish  com- 
mandant refused  to  take  advantage  of  his  ignorance,  but  permitted 
him  to  provision  his  ship  and  to  sail  unmolested  to  Jamaica.  On  the 
other  hand,  the  French  squadron  which  entered  Louisburg,  in  the 
Island  of  Cape  Breton,  in  1745,  ignorant  of  its  hostile  character,  was 
captured  as  prizes,  and  its  officers  and  crews  retained  as  prisoners  of 
war.  The  French  captain  Nalin,  entered  the  popt  of  Granada,  in  the 
Antilles,  in  the  war  of  1780,  ignorant  of  its  hostile  character.  He  was 
immediately  seized  as  prisoner  of  war,  and  his  vessel  as  a  ^ood  prize. 
In  1799  a  Prussian  vessel.  La  Diana^  forced  to  take  refuge  m  the  port 
of  Dunkirk,  was  restored  by  the  French  tribunal  on  the  principle  of 
res  sacra  miser;  but  in- the  analogous  case  of  Maria  Arendz^  in  1800, 
the  court  condemned,  in  strict  conformity  with  the  French  ordon- 
nances.  A  court  may  be  compelled  by  a  sense  of  duty  to  condemn  in 
such  cases,  but  the  sovereign  power  of  the  state  might  well  exercise 
its  sense  of  humanity  and  generosity  by  restoring  even  after  con- 
demnation. Notwithstanding  the  plea  raised  by  French  writers  in 
such  cases  that  'le  malaheur  opfere  de  plein  droit  une  treve,'  the 
principle  is  neither  admitted  by  the  general  law  of  nations  nor  by 
the  maritime  ordonnances  of  France." 

Halleck,  p.  494. 

"  Vessels  employed  in  scientific  expeditions  and  those  shipwrecked 
upon  the  enemy's  coast,  are  usually    *     *     *    exempt  from  capture." 
Woolsey,  p.  304. 

*'  Vessels  engaged  in  exploration  or  scientific  discovery  are  granted 
immimity  from  capture.'  The  usage  began  in  the  last  century 
when  Bougainville  and  La  Perouse  appear  to  have  been  furnished 
with  safe  conducts  to  protect  them  in  the  event  of  war  breaking  out 
during  their  voyage,  and  the  French  government  in  1776  ordered  all 
men  of  war  and  privateers  to  treat  Captain  Cook  as  a  neutral  so  long 
as  he  abstained  from  acts  of  hostility.  During  the  present  century 
there  have  been  several  occasions  on  which  there  has  been  reason  for 
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behaving  in  a  like  manner,  and  on  whidi  accordingly  vessels  have 
been  furnished  with  protection.  The  most  recent  of  these  was  the 
despatch  of  the  Austrian  corvette  Norvora  on  a  scientific  expedition 
in  1869." 

HaU,  pp.  440,  441. 

The  exemption  of  this  class  of  vessels  ^^  from  capture  was  originallv 
established  by  a  usage  extending  back  to  the  middle  of  the  eighteenth 
century,"  but  it  now  rests  on  Article  4  of  the  Hague  Convention 
eleven  of  1907.  "A  corresponding  obligation  to  refrain  from  taking 
any  part  in  hostilities  is  laid  on  t£e  protected  vessel.  Obviously  this 
is  of  the  essence  of  the  arrangement,  and,  therefore,  though  it  is  not 
expressly  mentioned  in  the  Convention,  it  must  be  understood  as  still 
subsisting.  This  cannot  be  said  of  the  other  customary  duty  of  ob- 
taining a  pass  from  the  enemy's  government.  It  can  hardly  be  re- 
garded as  essential,  but  is  rather  of  the  nature  of  an  extraneous  safe- 
guard. And  the  silence  of  the  Convention  with  regard  to  it  was 
meant  to  be  taken  as  signifying  that  it  is  no  longer  obligatory.  The 
point  is  important;  for  the  case  of  Commander  Flinders  shows  what 
unpleasant  possibilities  lurk  in  ambiguity.  He  was  engaged  in  Aus- 
tralian exploration  during  the  early  years  of  the  nineteenth  century, 
in  the  midst  of  the  long  war  with  Revolutionary  and  Napoleonic 
France.  Before  he  sailed  from  England  he  had  obtained  a  passport 
from  the  French  Minister  of  Marine,  and  during  his  voyage  he  had 
scrupulously  obeyed  his  instructions  to  '  act  in  all  respects  towards 
French  ships  as  if  the  two  countries  were  not  at  war.'  Yet  when  in 
1803  he  put  into  Po?t  Louis  in  Mauritius,  then  a  French  colony,  his 
ship  was  detained,  and  he  and  his  crew  were  made  prisoners  of  war. 
It  seems  that  at  Sydney  his  original  vessel,  the  Iimestigator^  had 
been  found  to  be  rotten  and  unseaworthy,  and  he  had  exchanged  her 
for  the  Cumberland^  which  was  placed  at  his  disposal  by  the  Gov- 
ernor of  New  South  Wales.  The  French  authorities  at  Mauritius 
detained  the  vessel  and  all  within  her,  on  the  ground  that  she  was 
not  the  ship  to  which  a  passport  had  been  given,  and  that  there  were 
suspicious  circumstances  connected  with  her  entry  into  Port  Louis. 
Flinders  remained  in  captivity  till  he  was  released  on  parole  in  1810, 
and  the  Cumberland  was  retaken  when  Mauritius  capitulated  to  the 
British  in  the  same  year.  The  case  shows  the  need  of  extreme  care 
in  carrying  into  effect  arrangements  between  belligerent  powers." 

Lawrence,  p.  452. 

Books  and  Works  of  Art  for  Public  Institutions. 

"  In  all  probability  books  and  works  of  art  in  cowrse  of  conveyance 
to  some  public  institution  in  the  enemy^s  territory  would  now  be  re- 

farded  as  exempt  by  usage  from  confiscation.  In  the  case  of  the 
(arquis  de  Somarveles  the  British  Vice- Admiralty  Court  of  Halifax 
in  Nova  Scotia  restored  in  1812  to  the  Academy  of  Arts  in  Phila- 
delphia a  cargo  of  paintings  and  prints  captured  on  their  voyage  from 
Italy  to  the  United  States.  This  decision  has  often  been  mentioned 
with  approval,  and  seems  to  have  been  followed  during  the  American 
Civil  War.  Article  56  of  the  Hague  Code  for  Land  Warfare  exempts 
from  seizure  by  troops  the  property  of  institutions  dedicated  to  art 
and  science ;  and  there  can  be  little  doubt  that  a  prize  court  of  to-day 
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would  extend  the  exemption  by  analogy  to  property  found  at  sea, 
especially  as  there  are  the  precedents  we  have  mentioned  ready  to  be 
quoted  in  support  of  such  a  decision." 
Lawrence,  p.  462. 

"  Expeditions  despatched  for  purposes  of  science,  religion  or  hu- 
manity have  long  enjoyed  an  immunity  from  interference  on  the 
ground  of  enemy  character,  so  long  as  they  observe  all  the  duties  of 
neutrality  and  engage  in  no  commerce  not  necessary  for  the  object  of 
the  expedition.  This  is  now  secured  them  by  Article  4  of  Hague 
eleven,  1907.  When  starting  for  localities  where  communication 
with  the  civilised  world  may  be  for  long  impossible,  they  have  often 
been  furnished  by  friendly  governments  with  safe-conducts  in  ad- 
vance, as  in  the  cases  of  Bougainville  in  1766,  La  Perouse  in  1785,  the 
expeditions  in  search  of  Sir  John  Franklin,,  and  that  of  Nordenskiold 
in  the  Vega.  The  latter  examples  show  that  the  privilege  is  not  con- 
fined to  public  expeditions,  but  full  information  would  be  required  by 
any  government  asked  for  a  safe-conduct,  and  any  departure  from 
the  particulars  so  communicated  might  entail  serious  consequences 
by  reason  of  suspicions  excited." 

Westlake,  vol.  2,  pp.  160,  161. 

Works  of  Art  or  Learning. 

Works  of  art  or  learning  belonging  to  a  state  or  to  public  institu- 
tions are  protected  from  capture  on  land  by  H  LVI.  "  They  had  al- 
ready been  pronounced  exempt  from  maritime  capture  by  two  re- 
markable judgments.  One  was  that  of  the  vice-admiralty  court  of 
Nova  Scotia  restoring  paintings  and  engravings,  taken  by  a  British 
ship  in  1813,  to  the  Academy  of  Arts  at  Philadelphia  ;^  the  other  was 
that  of  the  United  States  court  in  1861,^  restoring  cases  of  books  to 
a  university  in  the  insurgent  state  of  North  Carolina.  Works  of  art 
or  learning  belongilig  to  private  individuals  enjoy  no  immunity.  The 
concession  is  made  to  the  public  ends  promoted  by  the  body  which 
profits  by  it." 

W^estlake,  vol.  2,  p.  161. 

"  36.  Ships  engaged  exclusively  on  a  voyage  of  Scientific  Discovery- 
are  usually  exempt  from  Detention.     *     *     * " 
Naval  Prize  Law,  Holland. 

"Art.  13.  All  public  vessels  of  the  enemy  are  subject  to  capture, 
except  those  engaged  in  purely  charitable  or  scientific  pursuits,  in 
voyages  of  discovery,  or  as  hospital  ships  under  the  regulations  here- 
inafter mentioned." 

United  States  Naval  Code,  1900. 

Article  35,  Japanese  Regulations  relating  to  Capture  at  Sea,  1904, 
provides  that  there  shall  be  "  exempted  from  capture,  if  it  is  clear 
that  they  are  employed  exclusively  in  the  enterprises  or  duties  for 
which  they  were  intended : —    *     *     * 

"  2.  Ships  sailing  for  scientific,  charitable,  or  religious  purposes. 

"  3.  Vessels  used  for  lighthouse  purposes.    *    *     *  " 

^The  Marquis  de  Somarveles,  Stewart  Adm.   (Nova  Scotia),  446,  482. 
*  The  AmeUa,  4  Philadelphia,  417. 
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"  6.  Exempt  from  seizure  are : — 

♦  *  «  4t  ♦  ♦  * 

(c)  vessels  engaged  in  religious,  scientific,  and  benevolent  work 
(Convention  XI,  2d  Hague  Conference).^ " 

German  Prize  Rules,  1909. 

"15.  Vessels  charged  with  religious,  scientific  or  philanthropic 
missions  are  likewise  exempt  from  capture,  subject  to  the  same  condi- 
tion that  these  vessels  do  not  take  part  in  any  waj^  in  the  hostilities.'' 

"  16.  You  are  forbidden  to  profit  by  the  inotfensive  character  of 
French  vessels  of  the  character  above  referred  to  by  employing  them 
for  a  military  purpose  while  preserving  their  peaceful  appearance." 

French  Naval  Regulations,  1912. 

Article  4,  Hague  XI,  1907,  substantially  appears  as  Art.  28  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1915. 

In  the  case  of  The  Amelia  (1861)  (4  Phila.  417,  1  Fed.  Cases  No. 
277),  the  court  released  certain  books  consigned  to  the  University  of 
North  Carolina  in  care  of  a  resident  of  Charleston,  S.  C.  It  was  said: 
"  Though  this  claimant,  as  the  resident  of  a  hostile  district,  would 
not  be  entitled  to  restitution  of  the  subject  of  a  commercial  adventure 
in  books,  the  purpose  of  the  shipment  in  question,  gives  it  a  different 
character.  The  United  States  ♦  ♦  ♦  are  compelled  incidentally 
[to  the  war]  to  confiscate  property  captured  at  sea,  of  which  the  pro- 
ceeds would  otherwise  increase  the  wealth  of  that  district.  But  the 
United  States  are  not  at  war  with  literature  in  that  part  of  their 
territory.  The  case  of  the  pictures  of  the  Philadelphia  Academy  of 
Fine  Arts  [The  Marquis  de  Somarveles^  Stewart  Adm.,  Nova  Scotia, 
445],  liberated  by  a  British  colonial  prize  court  in  the  war  of  1812, 
the  prior  proceedings  in  France  mentioned  in  the  report  of  that  case, 
and  the  French  and  other  decisions  upon  cases  of  fishing  vessels,  are 
precedents  'for  the  decree  "  releasing  the  books  in  this  case. 

In  the  case  of  the  Manchuria  (No.  1)  (1905)  (2  Rus.-Jap.  P.  C, 
p.  52),  certain  goods  on  board  a  captured  enemy  vessel,  consigned  to 
the  Danish  Lutneran  Church  at  Port  Arthur,  and  to  a  Danish  mis- 
sionary temporarily  living  in  enemy  territory,  were  released  by  the 
Japanese  Prize  Court  at  Sasebo. 

**  ^  This  exemption  is  not  enjoyed  by  China,  Montenegro,  and  Russia  for  the  ships  and 
vessels  concerned  of  their  flags.' '^ 


CARTEL  TESSEI.S  EXEMPT  FBOlll  PfiTENTlO?!. 

Enemy  vessels  actually  engaged  in  Cartel  service  are  exempt 
from  Detention^  and  this  alike  when  they  actually  have 
prisoners  on  board  and  when  tiiey  are  empty,  whether  going 
to  fetch  prisoners  or  returning  after  having  delivered 
themJ^ 

Art.  32,  Naval  Prize  Law,  Holland. 

** Article  45.  Cartel  ships.  Ships  called  cartel  ships,  which  act 
as  bearers  of  a  flag  of  truce,  may  not  be  seized  while  fulfilling  their 
mission,  even  if  they  belong  to  the  navy. 

"  A  ship  authorized  by  one  of  the  belligerents  to  enter  into  a  parley 
with  the  other  and  carrying  a  white  flag  is  considered  a  cartel  ship. 

"The  commanding  oflRcer  to  whom  a  cartel  ship  is  sent  is  not 
obliged  to  receive  it  under  all  circumstances.  He  can  take  all  meas- 
ures necessarv  to  prevent  the  cartel  ship  from  profiting  by  its  mission 
to  obtain  information.  In  case  it  abuses  its  privileges,  he  has  the 
right  to  hold  the  cartel  ship  temporarily. 

'  "  A  cartel  ship  loses  its  rights  of  inviolability  if  it  is  proved,  posi- 
tively and  unexceptionably,  that  the  commandier  has  profited  by  the 
privileged  position  of  his  vessel  to  provoke  or  to  commit  a  treacher- 
ous act." 

"  Article  49.  Suspension  of  irrmmnities.  The  exceptions  consid- 
ered in  Articles  ♦  *  *  45  *  ♦  *  cease  to  be  applicable  if 
the  vessels  to  which  they  refer  participate  in  the  hostilities  in  any 
manner  whatsoever  or  commit  other  acte  which  are  forbidden  to  neu- 
trals as  unneutral  service. 

"The  same  suspension  occurs  if,  summoned  to  stop  to  submit  to 
search,  they  seek  to  escape  by  force  or  by  flight.** 

Insitute  (1913),  p.  185,  186. 

"Article  65.  D.  Parlementaires,  The  personnel  of  cartel  ships  is 
inviolable. 

"  It  loses  its  rights  of  inviolability  if  it  is  proved  in  a  clear  and 
incontestable  manner  that  it  has  taken  advantage  of  its  privileged 
position  to  provoke  or  commit  an  act  of  treachery." 

Institute  (1913),  p.  191. 

The  interdiction  of  trade  between  belligerents  "  applies  to  ships  of 
truce,  or  cartel  ships,  which  are  a  species  of  navigation  intended  for 
the  recovery  of  the  liberty  of  prisoners  of  war.  Such  a  special  arid 
limited  intercourse  is  dictated  by  policy  and  humanity,  and  it  is  in- 
dispensable that  it  be  conducted  with  the  most  exact  and  exclusive 
attention  to  the  original  purpose,  as  being  the  only  condition  upon 
which  the  intercourse  can  be  tolerated.  All  trade,  therefore,  by 
means  of  such  vessels,  is  unlawful,  without  the  express  consent  of 
both  the  governments  concerned." 
Kent,  vol.  1,  p.  79. 

^Daifjie,  3  C.  Rob.  139.     La  Gloire,  6  C.  Rob.  192. 
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^^A  cartel  ship^  is  a  vessel  commissioned  for  the  exchange  or  ran- 
som of  pri^ners  of  war,  or  to  carry  proposals  from  one  Belligerent 
to  the  other,  under  a  flag  of  truce.  Such  commission  and  flag  are 
considered  to  throw  over  the  vessel,  and  the  persons  engaged  in  her 
navigation,  the  mantle  of  peace;  she  is,  pro  hoc  vioe^  a  neutral 
licensed  vessel,  and  her  crew  are  also  neutrals;  and  so  far  as  relates 
to  the  particular  service  in  which  she  is  employed,  she  is  under  the 
protection  of  both  belligerents.  But  she  can  carry  no  cargo,  and  no 
ammunition  or  implements  of  war,  except  a  single  gun  for  firing 
signals.  This  is  regarded  as  a  species  of  navigation  which,  on  every 
consideration  of  humanity  and  policy,  should  oe  conducted  with  the 
strictest  regard  to  the  original  purpose,  and  to  the  rules  which  are 
built  upon  it,  since,  if  this  mode  of  intercourse  be  broken  off,  it  will 
be  followed  by  calamitous  results  to  individuals  of  both  belligerents. 
It  is,  therefore,  said  by  high  authority,  that  cartel  ships  cannot  be 
too  narrowly  watched ;  and  that  both  parties  should  take  care  that 
the  service  should  be  conducted  in  such  a  manner  as  not  to  become  a 
subject  of  jealousy  and  distrust  between  the  two  nations.  The  au- 
thority to  commission  a  cartel  ship,  is  supposed  to  emanate  from  the 
supreme  power  of  the  state,  but  it  may  be  issued  by  a  subordinate 
oflficer,  in  the  due  execution  of  a  public  duty.  When  a  cartel  ship 
appears  to  have  been  employed  in  the  public  service,  and  for  the  pur- 
poses of  humanity,  it  will  be  presumed  that  the  commission  under 
which  she  acts  was  issued  by  the  sanction  of  the  councils  of  the  state, 
until  renounced  by  the  sovereignty  from  which  it  is  supposed  to 
emanate.  Thus,  a  cartel,  granted  by  the  commander  of  the  British 
forces,  at  Amboyna,  to  a  Dutch  vessel,  was  held  by  Sir  William 
Scott  ^  to  be  valid  for  the  protection  of  the  vessel  from  capture  and 
condemnation.    ♦    ♦    ♦ 

"  The  rights^  immunities  and  duties  of  cartel  ships,  have  been  mat- 
ters of  discussion  and  judicial  decision  in  prize  courts.  Sir  William 
Scott  gave  a  very  elaborate  opinion  on  this  subject,  in  the  case  of 
The  Daifjie.^  With  respect  to  the  character  of  the  ships  employed 
in  such  service,  he  says  it  is  generally  immaterial  whether  they  are 
merchant  ships,  or  ships  of  war,  but  there  may  be  extreme  cases  in 
which  the  nature  of  the  ship  might  be  material ;  '  as,  if  a  fire  ship 
was  to  be  sent  on  such  service  to  Portsmouth  or  Plymouth,  though 
6he  had  prisoners  on  board,  she  would  imdoubtedly  be  an  unwel- 
come visitor  to  a  naval  arsenal,  and  her  particular  character  might 
fairly  justify  a  refusal  to  admit  her.'  He  was  also  of  opinion,  that 
the  cartel  protected  such  ships,  not  only  in  trajectUj  aaeundum  et 
redeundum^  but  also  in  going  from  one  port  to  another  to  be  fitted 
up  and  to  take  prisoners  on  board,  although  the  passage  of  ships 
from  one  port  to  another  of  an  enemy,  is  liable  to  suspicion.  More- 
over, that  a  vessel  going  to  be  employed  as  a  cartel  ship,  is  not  pro- 
tected, by  mere  intention,  on  her  way,  for  the  purpose  of  taking  on 
herself  tnat  character  when  she  arrives.  When  it  is  necessary  to  send 
to  another  port  for  vessels  for  such  purpose,  it  is  proper  to  apply 
to  the  enemy's  commissary  of  prisoners  for  a  pass  or  special  safe 
conduct.  The  principal  question  to  be  decided  in  such  cases,  is  that 
of  intention;  if  the  vessel  is  actually  commissioned  and  employed 
as  a  cartel  ship,  if  she  is  fitted  out  and  conducts  herself,  in  every 

1  The  Carolina,  6  C.  Rob..  336.  *  3  C.  Rob..  141. 
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respect,  as  a  cartel  ship,  she  is  protected  as  such ;  but  if  she  is  acting 
fraudulently,  she  is  liable  to  condemnation.  Imprudence  and  negh* 
gence,  do  not  constitute  fraud.    ♦    ♦    ♦  >» 

HaUeck,  pp.  667,  668. 

A  cartel  ship  is  "  subjected  to  few  rules  calculated  to  secure  that " 
she  "  shall  be  used  in  good  faith,"  She  "  sails  under  a  safe-conduct 
given  by  an  officer  called  a  commissary  of  prisoners,  who  lives  in  the 
country  of  the  enemy,  and  she  is  protected  from  capture  or  molesta- 
tion, both  when  she  has  prisoners  on  board,  and  when  she  is  upon 
a  voyage  to  fetch  prisoners  of  her  own  country  or  is  returning  from 
handing  over  those  belonging  to  the  enemy.  This  protection  does 
not  extend  to  a  voyage  undertaken  from  one  port  to  another  within 
the  territory  of  the  cartel  ship  for  the  purpose  of  taking  prisoners 
on  board  at  the  latter  place  for  conveyance  to  the  hostile  territory; 
and  it  is  lost  if  she  departs  from  the  strict  line  of  the  special  pur- 
pose for  which  she  is  used,  or  gives  reason  to  suspect  that  she  in- 
tends to  do  so.  Thus  she  may  not  carry  merchandise  or  passengers 
for  hire,  a  fraudulent  use  must  not  be  made  of  her  to  acquire  infor- 
matioh  or  to  convey  persons  noxious  to  the  enemy,  and  she  must  not 
be  in  a  condition  to  exercise  hostilities." 
Hall,  p.  671. 

Cartel  ships  ''  are  vessels  employed  in  services  connected  with  the 
exdiange  of  prisoners  of  war.  Each  of  them  should  carry  a  permit 
emanatmg  from  the  supreme  government  of  the  enemy  state,  author- 
izing her  to  pursue  her  humane  mission  without  molestation.  In  the 
case  of  the  Garolma  (1  C.  Rob.  336)  Sir  W.  Scott  decided  that  a  sub- 
ordinate authority  might  issue  such  a  protection;  and  in  the  case  of 
the  Daifjie  (3  C.  Rob.  140)  he  laid  down  that  to  enjoy  the  benefit  of 
it  the  cartel-ship  need  not  have  prisoners  actually  on  board.  She  is 
protected  from  capture  on  both  the  outward  and  the  return  voyage, 
and  even  when  she  has  done  no  more  than  enter  on  her  functions 
by  being  put  in  a  state  of  preparation  to  perform  them.  But  the 
mere  intention  to  become  a  cartel-ship  will  not  be  sufficient;  and  a 
vessel  on  her  way  from  one  port  to  another  of  her  own  country  for 
the  purpose  of  taking  on  herself  that  character  may  be  captured, 
unle^  8£«  has  obtained  a  pass  from  a  commissary  of  prisoned,  who 
is  an  official  of  one  belligerent  residing  in  the  country  of  the  other 
in  order  to  carry  out  the  arrangements  connected  with  exchange.' 
Belligerents  may  employ  either  public  or  private  vessels  in  their 
cartel  service;  but  the  carriage  of  merchandise,  despatches,  or  pas- 
sengers is  strictly  forbidden,  and  also  the  performance  of  any  hostile 
acts,  or  even  the  taking  on  board  of  the  means  to  perform  them  in 
the  shape  of  armament.  The  law  of  the  matter  rests  solely  on  usage 
as  interpreted  by  prize  court  decisions,  and  is  at  present  of  little 
importance  owing  to  the  disuse  of  exchange  in  recent  wars.  But 
the  practice  may  l)e  revived  at  any  time,  and  therefore  it  cannot  be 
passed  over  unnoticed." 
Lawrence,  p.  453. 

"  Cartel  ships  are  vessels  of  belligerents  which  are  commissioned 
for  the  carriage  by  sea  of  exchanged  prisoners  from  the  enemy 
country  to  their  own  country,  or  for  the  carriage  of  official  com- 
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mtinications  to ,  and  from  the  enemy.  Cust<Hn  has  sanctioned  the 
following  rulies  regarding  these  cartel  i^ips  for  the  purpose  of  secur- 
ing protection  for  them  on  the  one  hand,  and,  on  the  other,  their  ex^ 
elusive  employment  as  a  means  for  the  exchange  of  prisoners:  Car- 
tel ships  miist  not  do  any  trade  or  carry  any  cargo  or  despatches; 
they  are  especially  not  allowed  to  carry  ammunition  or  instruments 
of  war,  except  one  gun  for  firing  signals.  They  have  to  be  furnished 
with  a  document  from  an  oflicial  bdonging  to  the  home  State  of  the 
prisoners  and  stationed  in  the  country  of  the  enemy  declaring  that 
they  are.  commissioned  as  cartel  ships.  They  are  under  the  pro- 
tection of  both  belligerents  and  may  neither  be  seized  nor  appro- 
priated. They  enjoy  this  protection  not  only  when  actually  carry- 
mg  exchanged  prisoners  or  official  comlmunications,  but  also  on  their 
way  home  after  such  carriage  and  on  their  way  to  fetch  prisoners 
or  official  communications.  They  lose  the  protection  at  once,  and 
may  consequently  be  seized  and  eventually  be  appropriated,  in  case 
they  do  not  comply,  either  with  the  general  rules  regarding  cartel 
ships,  or  with  the  special  conditions  imposed  upon  them." 
Oppenheim,  vol.  2,  p.  283. 

"  Cartel  ships^  as  those  are  called  which  are  employed  in  the  ex- 
change of  prisoners  or  on  other  special  services  under  agreement 
between  the  belligerents,  are  licensed  for  themselves  and  any  mer- 
chandise which  they  carry  by  express  permission,  but  not  for  any 
goods  carried  in  excess  of  the  permission.  And  if  the  permission  is 
grossly  exceeded,  the  ship  herself  will  be  confiscated.  All  contracts 
entered  into  for  equipping  and  fitting  a  cartel  ship  for  her  service  are 
considered  as  made  between  friends,  and  may  be  enforced  in  the 
courts  of  either  belligerent  having  jurisdiction  in  the  case." 
Westlake,  vol.  2,  p.  162. 

"  Art.  33.  Cartel  vessels  ought  to  be  furnished  with  a  Pass  from  a 
Commissary  of  Prisoners  in  the  country  of  one  of  the  Belligerents ; 
but  the  Commander  should  not  detain  a  Vessel,  though  not  furnished 
with  such  a  Pass,  if  there  is  substantial  evidence  of  any  kind  that 
she  is  hond  fide  actually  being  employed  as  a  Cartel  Vessel."^ 
Naval  Prize  Law,  Holland. 

^'  Art.  34.  The  fact  that  a  Vessel  sails  under  a  Fla/gr  of  Truce  or 
under  the  Flags  of  both  Belligerents  at  the  same  time  will  not  alone 
be  sufficient  evidence  that  she  is  being  employed  as  a  Cartel  Vessel.^ 
A  vessel  professedly  going  to  seek  employment  in  the  Cartel  service, 
but  navigated  by  the  Master  on  his  own  responsibility,  without  a 
Pass  from  a  Commissary  of  Prisoners,  is  not  entitled  to  be  consid- 
ered a  Cartel  Vessel."  ^ 

Naval  Prize  Law,  Holland. 

"  Art.  35.  Cartel  Vessels  are  not  at  liberty  to  traffic  or  to  carry  any 
cargo  whatever  or  Despatches;  if  they  do,  they  are  liable  to  Deten- 
tion." « 

Naval  Prize  Law,  Holland. 

1  La  Oloire,  5  C.  Rob.,  198.  «  La  Roaine,  2  C.  Rob.,  372.     Venus,  4  C.  Rob.,  355. 

«  Daifjie,  3  C.  Rob.,  142. 
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"Akt.  18.  *  *  *  Cartel  and  other  vessels  of  the  enemy,  fur- 
nished with  a  proper  safe-conduct,  are  exempt  from  capture,  unless 
engaged  in  trade  or  beUigerent  operations." 

United  States  Naval  Ck>de,  1900. 

Abticle  35,  Japanese  Regulations  relating  to  Capture  at  Sea,  1904, 
provides  that  there  shall  be  "  exempted  from  capture,  if  it  is  clear 
that  they  are  employed  exclusively  in  the  enterprises  or  duties  for 
which  they  were  intended : —    *    *     ♦ 

"4.  Vessels  employed  in  connection  with  the  exchange  of 
prisoners." 

'*  6.  Exempt  from  seizure  are : — 

«  «i  «  9|C  «  *  9t 

(d)  Vessels  whose  voyage  is  made  for  carrying  a  flag  of  truce,  or 
for  the  exchange  of  prisoners." 
German  Prize  Rules,  1909. 

In  the  case  of  the  Venus  (1803)  (4  C.  Rob.  355),  a  cartel  ship  dis- 
charged her  prisoners,  and  then,  instead  of  returning  to  her  port, 
proceeded  to  engage  on  a  trading  voyage.  While  so  engaged  she 
was  captured  and  condemned  as  good  prize.  Sir  William  Scott,  in 
delivering  the  judgment  in  this  case,  said : — "  The  service  on  which 
they  [cartel  ships]  are  sent,  is  so  highly  important  to  the  interests  of 
humanity,  that  it  is  peculiarly  incumbent  on  all  parties  to  take  care, 
that  it  should  be  conducted  in  such  a  manner  as  not  to  become  a 
subject  of  jealousy  and  distrust  between  the  two  nations.  It  is  not 
a  question  of  gain,  but  one  on  which  depends  tho  recovery  of  the 
liberty  of  individuals  who  may  happen  to  have  become  prisoners  of 
war;  it  is,  therefore,  a  species  of  navigation  which,  on  every  con- 
sideration of  humanity  and  policy,  must  be  conducted  with  the  most 
exact  attention  to  the  original  purpose,  and  to  the  rules  which  have 
been  built  upon  it,  since,  if  such  a  mode  of  intercourse  is  broken  off,, 
it  cannot  but  be  followed  by  consequences  extremely  calamitous  to 
individuals  of  both  countries. 

'*  Cartel  ships  are  subject  to  a  double  obligation,  to  both  countries, 
not  to  trade.  To  engage  in  trade  may  be  disadvantageous  to  the 
enemy,  or  to  their  own  country;  both  countries  are  mutually  engaged 
to  permit  no  trade  to  be  carried  on  under  a  fraudulent  use  of  this 
intercourse;  all  trade  must,  therefore,  be  held  to  be  prohibited,  and 
it  is  not  without  the  consent  of  both  governments,  that  vessels  en- 
gaged on  that  service  can  be  permitted  to  take  in  any  goods 
whatever." 

In  this  case  the  learned  judge  observed  that,  "  at  the  same  time,  I 
will  not  say  that,  if  the  master  had  taken  on  board  a  few  articles 
for  his  own  petty  profit,  such  an  act  should,  in  all  cases,  subject  the 
property  of  the  owner  of  considerable  value  to  confiscation. 

The  Mary  (1804)  (5  C.  Rob.  200)  was  an  English  merchant  vessel 
captured  by  the  Dutch  at  Cape  of  Good  Hope.  Her  crew  were  made 
prisoners  of  war  and  placed  on  board  an  English  cartel  ship  for 
transportation  to  England,  there  to  be  exchanged  for  Dutch  pris- 
oners. After  remaining  on  board  the  cartel  ship  for  a  short  time, 
these  men  by  a  surprise  attack  recaptured  the  Mary  and  took  her  to 
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St.  Helena  from  which  place  she  was  sent  to  England  for  adjudica- 
tion before  the  prize' court.  In  the  prize  court  the  crew  put  in  a 
claim  for  salvage  for  the  recapturing  of  their  vessel.  This  claim  was 
disallowed  on  the  ground  that  the  recapture  by  them  was  an  invalid 
act  and  "  in  violation  of  the  duties  which  they  had  stipulated  for  " 
as  cartel  prisoners.  In  discussing  those  duties,  Sir  William  Scott 
said  that  the  men  "  were  bound,  %by  their  own  engagement,  as 
strongly  as  men  could  be,  to  abstain  from  all  acts  of  violence,  and  to 
do  nothing  which  had  the  least  connection  with  hostility." 

In  the  Carolina  (1807)  (6  C.  Rob.  336),  the  Court  said :  "The  privi- 
leges and  immunities  of  cartel  ships  are  of  a  very  sacred  nature,  and 
are  to  be  received  with  great  respect,  inasmuch  as  they  tend  very  bene- 
ficially to  mitigate  the  miseries  of  war  and  to  facilitate  the  return  of 
peace,  by  the  removal  of  these  obstructions,  which  put  a  stop  to  the 
intercourse'of  nations.  With  respect  to  the  general  character  of  con- 
tracts of  this  description,  I  am  disposed  to  hold,  that  the  actual  exist- 
ence of  a  war  is  not  essentially  necessary  to  give  effect  to  them,  but 
that  it  will  be  sufficient,  if  they  are  entered  into  prospectively,  and  in 
expectation  of  approaching  war.  Because  the  occasions  for  them  may 
just  as  naturally  arise  from  a  view  of  approaching  events;  parties 
may  contract  to  guard  against  the  consequences  of  hostilities  which 
they  may  foresee ;  and  in  this  instance  it  is  manifest  that  such  appre- 
hensions, which  were  very  general,  have  been  fully  justified,  by  the 
course  of  events  that  have  ensued." 

In  this  case  it  was  held  that  an  officer  of  the  Crown  in  India,  who 
was  likewise  an  officers  of  the  East  India  Company,  could  enter  into 
a  valid  cartel  agreement,  and  further  that  articles  purchased  for 
trade  by  the  ship  on  her  return  trip  were  good  prize. 

1\iQ  Rose  in  Bloom  (1811)  (1  Dod.  57),  a  ship  flying  the  Ameri- 
can flag,  was  captured  on  a  voyage  fro  mthe  blockaded  port  of  Bay- 
onne  to  New  York.  She  had  on  board  as  passengers  certain  "dis- 
tress American  seamen"  that  were  being  conveyed  to  the  United 
States.    She  also  had  a  3mall  cargo  of  merchandise. 

In  holding  this  vessel  to  be  good  prize  by  reason  of  the  fact  that 
j^he  was  engaged  in  trade  with  the  enemy.  Sir  William  Scott  said: 
"If  this  ship  had  been  employed  by  the  American  charge  des  af- 
faires for  the  sole  purpose  of  taking  home  the3e  poor  men,  it  would, 
I  think,  have  been  entitled  to  a  very  favorable  consideration.  Had 
the  transaction  confined  itself  within  these  limits,  the  present  case 
might  reasonably  have  been  considered  to  form  an  exception  to  the 
general  rule.  It  is,  however,  highly  requisite,  that  the  existence  and 
content3  of  any  such  contract  should  be  fully  established  in  evi- 
dence.    *    *     * 

"  The  counsel  for  the  claimants  have  *  *  *  described  this  as  a 
cartel  ship ;  but  I  think  the  term  is  not  strictly  applicable  to  a  neu- 
tral vessel  engaged  in  the  species  of  service  for  which  this  ship  is 
said  to  have  been  taken  up  by  the  American  minister.  The  employ- 
ment to  which  the  privilege  of  a  cartel  is  allowed  is  of  a  very  par- 
ticular nature.  It  is  a  mode  of  intercourse  between  hostile  nation^, 
invented  for  the  purpose  of  alleviating,  in  some  degree,  the  calami- 
ties of  war,  by  restoring  to  their  liberty  those  individuals  who  may 
happen  to  have  fallen  into  a  state  of  captivity.  It  is  for  the  mutual 
exchange  of  prisoners  of  war;  and,  therefore  properly  speaking,  it 
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can  take  place  between  belligerentg  only.  But  the  employment  of  this 
vessel  is  m  a  service  of  a  different  description.  It  is  the  transaction 
of  a  neutral  state,  acting  for  its  own  purposes,  without  reference  to 
the  existence  of  a  war  with  any  other  country.  It  can  never  be 
treated  as  a  general  rule,  that  a  vesgel  so  employed  would  be  pro- 
tected on  a  voyage  otherwise  illegal." 

In  the  case  of  Crawford  v.  The  William  Penn  (1815)  (1  Pet.  C.  C. 
106,  6  Fed.  Cases  No.  3372),  the  libellants,  alien  enemies,  set  up  a 
claim  for  certain  advances  made  by  them  to  enable  a  cart-el  ship  to 
carry  American  prisoners  from  Jamaica  to  the  United  States.  In 
holding  that  3uch  a  libel  could  be  maintained,  Mr.  Justice  Washing- 
ton describes  the  duties  and  responsibilities  of  a  cartel  ship  in  the 
following  words :  "  What  is  the  character  of  a  cartel  ship  and  of  the 
persons  concerned  in  her  navigation?  The  flag  of  truce  which  she 
carries,  throws  over  her  and  then  the  mantle  of  peace.  She  is,  pro 
hoc  viee^  a  neutral  licensed  vessel ;  and  all  persons  concerned  in  her 
navigation,  upon  the  particular  service  in  which  both  belligerents 
have  employed  her,  are  neutral,  in  respect  to  both,  and  under  the 
protection  of  both.  She  cannot  carry  on  commerce  under  the  pro- 
tection of  her  flag,  because  this  was  not  the  business  for  which  she 
was  employed,  and  for  which  the  immunities  of  that  flag  were 

f  ranted  to  ner.  She  is  engaged  in  a  special  service,  to  carry  prisoners 
rom  one  place  to  another ;  and,  whilst  so  engaged,  she  is  under  the 
protection  of  both  belligerents,  in  relation  to  every  act  necessarily 
connected  with  that  service.  It  follows,  that  all  contracts  made  for 
equipping  and  fitting  her  for  this  service,  are  to  be  considered  as 
contracts  made  between  friends,  and  consequently  ought  to  be  en- 
forced in  the  tribunals  of  either  belligerents,  having  jurisdiction  of 
the  subject.  The  agreement  of  the  two  nations,  by  their  agents,  to 
make  her  a  cartel  amounts  to  a  license  hj  both,  to  perform  the  serv- 
ice in  which  she  is  employed,  and  sanctifies  all  the  means  necessary 
to  that  end." 


OFnCEBS  AHD  CBEW  OF  CA1*TUBED  ENEHT  MBBCHINT  SHIP,  WHEN  EHEHT  NATIONALS,  TO 

BE  BELEASED,  IF  THET  GITE  THEIB  PABOLE. 

The  captain,  officers,  and  members  of  the  crew  [of  a  captured 
enemy  merchant  ship] ,  when  nationals  of  the  enemy  State, 
are  not  made  prisoners  of  war,  on  condition  that  they  make 
a  formal  promise  in  writing,  not  to  undertake,  while  hos- 
tilities last,  any  service  connected  with  the  operations  of 
the  war. — Article  5,  Hague  XI ^  1907. 

"Artico;  11.  Belligerent  'personnel.  Constituting  part  of  the 
armed  force  of  a  belligerent  State  and,  therefore,  in  so  far  as  they 
carry  on  operations  at  sea,  subject  as  such  to  the  laws  of  naval  war- 
fare, are : 

"  1.  The  personnel  of  the  ships  mentioned  in  Article  2 ; 

"2.  The  troops  of  the  naval  forces,  active  or  reserve; 

"  3.  The  militarized  personnel  on  the  seacoasts ; 

"  4.  The  regular  forces,  other  than  naval  forces,  or  those  regularly 
organized  in  conformity  with  Article  1  of  The  Hague  Eegulations 
of  October  18,  1907,  concerning  the  laws  and  customs  of  war  on 
land." 

Institute  (1913) ,  p.  176. 

"  Abticle  56.  Public  or  'private  vessels. — ^When  an  enemy  ship, 
public  or  private,'  is  seized  by  a  belligerent,  *  *  *.  The  cap- 
tain, officers  and  members  of  the  crew,  when  nationals  of  the  enemy 
State,  are  not  made  prisoners  of  war,  on  condition  that  they  make  a 
formal  promise  in  writing  not  to  undertake,  while  hostilities,  last, 
any  service  connected  with  the  operations  of  the  war." 
Institute  (1913),  p.  189. 

"Art.  58.  All  persons  constituting  part  of  the  crew  of  a  public  or 
a  private  enemy  ship  are,  in  the  aosence  of  proof  to  the  contrary, 
presumed  to  be  of  enemy  nationality," 
Institute  (1913),  p.  189. 

"Art.  59.  Members  of  the  personnel  of  an  enemy  ship  which, 
because  of  its  special  character,  is  itself  exempt  from  seizure,  cannot 
be  held  as  enemies." 
,        Institute,  p.  189. 

Contra. 

"  Sailors  on  board  enemy's  trading  vessels  become  prisoners  be- 
cause of  their  fitness  for  immediate  use  on  ships  of  war."  (Hall,  p. 
421.)  In  a  foot-note  Hall  says : "  In  1870  Count  Bismarck  denied  that 
sailors  found  in  merchant  vessels  can  be  made  prisoners  of  war,  and  in 
a  note  addressed  to  the  government  of  the  National  Defense  threatened 
to  use  reprisals  if  those  who  had  been  captured  were  not  liberated. 
In  justification  of  his  doctrine  he  pretended  that  the  only  object  of 
seizing  merchant  seamen  is  to  diminish  the  number  of  men  from 
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whom  the  crews  of  privateers  could  be  formed,  and  that  therefore  as 
France  was  a  party  to  the  Declaration  of  Paris,  it  must  be  supposed 
that  it  had  *  adhered  in  advance'  to  their  immunity  from  capture. 
The  Comte  de  Chaudordy  had  no  difficulty  in  showing  that  no  such 
inference  could  be  drawn  from  the  fact  of  adherence  to  the  Declara- 
tion of  Paris,  that  the  usage  of  capturing  sailors  had  been  invariable, 
that  the  mercantile  marine  of  a  nation,  apart  from  any  question  oi 
privateering,  is  capable  of  being  transformed  at  will  into  an  instru- 
ment of  war,  and  that  in  countries  where,  as  in  Germany,  all  sea- 
faring men  are  subject  to  conscription  for  the  navy  of  the  state, 
the  reasons  for  capture  are  of  double  force  (D'Angeberg,  Nos.  580, 
694,  813,  826,  911).*  Count  Bismarck  executed  his  threat  to  use 
reprisals,  and  sent  Frenchmen  of  local  importance  as  prisoners  to 
Bremen  in  a  number  equal  to  that  of  the  captains  of  merchantmen 
who  were  detained  in  France.  The  pretension  of  Count  Bismarck 
to  create  an  international  rule  by  his  simple  fiat  need  scarcely  be 
treated  seriously,  but  it  is  a  matter  for  indignation  that  he  should 
attempt  to  prevent  an  adversary  from  acting  within  his  undoubted 
rights  by  means  which  are  reserved  to  punish  and  to  brand  violations 
of  law." 

The  immunities  provided  in  this  article,  which  immunities  "  the 
Japanese  largely  anticipated  in  their  war  of  1904^-1905  with  Kussia,^ 
are  made  to  depend  on  a  peaceful  delivery  of  the  vessel.  Under 
modern  conditions  of  warfare  resistance  would  in  the  vast  majority 
of  cases  amount  to  madness,  and  would,  therefore,  be  attempted  very 
rarely.  But  when  made,  it  would,  of  course,  deprive  those  who  made 
it  of  freedom  from  capture  as  prisoners  of  war.  Should  the  crew 
of  a  belligerent  merchantman  make  an  unprovoked  attack  on  a  vessel 
of  the  enemy,  they  would  be  liable  now,  as  of  old,  to  the  severities 
exercised  against  non-combatants 'who  perfonn  hostile  acts." 
Lawrence,  p.  369. 

Contra. 

"The  capture  of  enemy  ships  always  carried  with  it  the  right 
to  detain  their  crews  as  prisoners.  Indeed  the  doctrine  of  courir 
BUS  aux  ennemis  was  from  the  first  as  much  directed  against  persons 
as  against  things.  In  the  war  of  1870  Prussia  protested  against 
the  (ktention  of  North  German  sailors  captured  in  merchant  vessels, 
as  having  lost  its  legal  base  by  the  abolition  of  privateering.  The 
connection  of  ideas  is  difficult  to  see,  and  France  maintained  her 
right.  This  old  practice  deprived  the  enemy  of  important  resources, 
both  of  ships  which  might  be  available  as  transports  or  for  purposes 
of  supply,  and  of  men  who  might  render  service  on  board  ships  so 
employed  or  in  the  fighting  navy,  and  indeed  would  in  general  be 
legally  compellable  to  do  so.  And  thereby  the  capture  of  enemy 
property  at  sea  and  that  of  enemy  sailors  were  connected  with  one 
another  in  a  manner  peculiarly  important  to  England,  of  which 
no  soldier  and  only  some  sailors  consider  the  invasion  to 'be  un- 
thinkable, and  to  the  invasion  of  which  the  rapid  collection  of  a 
sufficient  number  of  transports  and  of  crews  to  man  them  would  be 
indispensable."  But  this  old  doctrine  has  received  important  modi- 
fications by  the  adoption  of  the  Hague  XI,  1907.    "  Without  being 

»  See  also  Takahaskl,  International  Law  applied  to  Russian-Japanese  War,  pp.  138,  139. 
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unduly  depreciatory  of  the  vialue  of  written  promises  given  by  great 
masses  of  liien  against  the  interest  of  their  country,  it  must  be  ad- 
mitted that  the  convention  in  question  has  diminished,  without 
however  entirely  destroying,  the  security  which  the  capture  of  enemy 
merchant  ships  ^ave  against  the  collection  of  the  necessary  means 
for  an  invasion.''^ 

Wfestlake,  vol.  2,  pp.  146,  147. 

Personal  Effects  of  Captain,  Crew,  and  Fassengers. 

"  Whether  from  a^  feeling  of  humanity,  or  because  personal  eflfects 
are  not  within  the  justificatory  reasons  for  the  existmg  practice  of 
naval  war,  although  they  were  included  in  the  original  doctrine  of 
courir  sus^  the  personal  effects  of  the  captain  and  crew  of  a  cap- 
tured ship  are  not  condemned  as  prize.  And  tiie  same  favour  is 
extended,  so  long  as  the  parcels  are  really  small,  to  small  parcels 
of  merchandise  being  the  '  adventures,'  paeotiUes  in  French,  which 
it  has  been  customary  to  allow  captains  to  make  on  their  own  ac- 
count. Passengers  would  no  doubt  enjoy  the  same  immunity  for 
their  personal  effects,  but  even  supposing  them  to  enjoy  an  immunity 
for  their  adventures,  the  question  of  degree  arising  in  the  case  of  an 
adventure  might  be  less  easily  decided  in  their  favour  than  in  the 
case  of  the  captain,  since  there  would  be  nothing  but  the  degree  to 
distinguish  them  from  merchants.'' 
Westlake,  vol.  2,  pp.  154-155. 

'*Art.  18.  The  Commander  should  detain  any  Enemy  Vessel  which 
he  may  meet  with,  whatever  are  the  ports  between  which  she  is  trad- 
ing.   Her  OflScers  and  Crew  are  Prisoners  of  War." 
Naval  Prize  Law,  Holland. 

"Art.  50.  The  master  of  an  enemy  vessel,  apd  her  crew,  may  be 
taken  prisoners. 

"  Passengers,  and  the  master  arid  crew  of  a  ship  which  is  not  an 
enemy  vessel,  must  not  be  taken  prisoners. ,  Persons,  however,  who 
are  considered  necessary  as  witnesses  may  te  forcibly  detained." 

"Art.  78.  The  commander  of  the  warship  and  his  officers  shall 
treat  the  master  of  the  [captured]  ship,  her  crew,  and  persons  to  be 
made  prisoners  with  courtesy,  ana  take  care  that  their  private  prop- 
erty is  protected. 

"Although  restraint  may  be  employed,  according  as  nec€issity 
arises,  in  the  case  of  persons  to  be  made  prisoners,  it  must  not  be  em- 
ployed, in  the  absence  of  special  reasons,  in  the  case  of  other  persons, 
on  board." 

"Art.  81.  The  commander  of  the  warship  shall  put  the  master, 
crew,  and  all  the  cargo,  certificates,  and  papers  seized  on  board  the 
ship,  arrange  for  the  condition  of  the  ship  to  be  kept,  as  far  as  possi- 
ble, the  same  as  at  the  time  of  capture,  and  send  her  off. 

"  The  commander  of  the  warship  shall,  if  he  considers  it  necessary, 
take  the  opportunity  to  put  on  board  the  [captured]  ship  those  of 
the  persons  under  his  command  who  can  testify  to  her  condition  at 
the  time  of  capture." 

"Art.  82.  If  the  commander  of  the  warship  considers  it  (in?) 
advisable  to  send  the  master  and  the  whole  crew  with  the  [captured] 
ship,  he  shall  select  at  least  three  or  four  of  the  more  important  per- 
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sons  ancj  send  them  as  witnesses.  Of  these  two  shall  be  master  and 
the  purser;  the  remainder  shall  be  made  up  from  among  the  mates 
and  Doatswains. 

"  Those  of  the  crew  who  are  transferred  to  another  vessel  shall  be 
sent  at  once  to  the  port  to  which  the  ship  which  has  been  captured 
has  been  ordered  to  sail." 
Japanese  Regulations,  1904- 

•  "  99.  If  a  ship  is  captured  under  16,  b,  (resistance)  or  55,  a,  (tak- 
ing part  in  hostilities),  those  persons  who  without  being  enrolled 
in  the  enemy  forces  have  taken  part  in  the  hostilities  or  have  ex- 
erted forcible  resistance,  may  be  dealt  with  according  to  the  customs 
of  war.  The  other  persons  of  the  crew  will  be  made  prisoners  of 
war.  Concerning  the  crews  of  armed  merchant  ships,  see  the  appen- 
dix." 

Gern)Hu  Prize  Rules,  1909. 

"  137.  The  captain,  officers,  and  members  of  the  crew,  if  nationals 
of  the  enemy  State,  shall  not  be  made  prisoners  of  war  on  condition 
of  engaging,  under  faith  of  a  formal  written  promise,  not  to  engage 
during  the  continuance  of  the  hostilities  in  any  service  having  rela- 
tioi;i  to  the  operations  of  the  war." 

"138.  You  will  deliver  to  the  interested  persons  receipts  for  the 
promises  that  they  have  given  in  the  terms  of  paragraphs  *  *  * 
and  137.  Moreover,  you  will  take  care  to  acquaint  me  and  cause  the 
enemy  to  be  acquainted,  by  every  possible  way,  with  the  names  of  the 
individuals  left  at  liberty  under  the  conditions  referred  to  in  the 
above  named  paragraphs." 

"  142.  Every  person  found  on  board  an  enemy  merchant  vessel  is, 
in  the  absence  of  proof  to  the  contrary,  presumed  to  be  of  enemy 
nationality." 

French  Naval  Regulations,  1912. 

"  161.    *    *    *    As  to  the  enemy  personnel  that  is  not  military 
found  on  board  the  same  [rescued]  vessel,  you  will  act  according  to 
Articles  6  and  7  of  Convention  XI  of  the  Hague." 
French  Naval  Regulations,  1912. 

■ 

Article  6,  Hague  XI,  1907,  substantially  appears  as  Art.  37  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 

"  During  the  war  between  the  United  States  and  Spain,  in  1898, 
the  officers  and  crews  of  various  Spanish  vessels  which  were  captured 
as  prize  by  the  American  forces  were,  while  in  the  custody  of  th© 
latter,  allowed  to  send  to  and  receive  from  their  families  in  Spain 
open  communications,  as  well  as  to  correspond  in  the  same  mannc 
with  the  owners  of  the  vessels.  For.  Eel.  1898,  789-790,  792,  793, 
794." 

Moore's  Digest,  vol.  7,  p.  371. 

"The  Spanish  steamer  Panama^  while  on  a  voyage  from  New 
York  to  Havana,  was,  after  the  outbreak  of  war,  between  the 
United  States  and  Spain,  captured  as  prize  by  the  American  naval 
forces.    Among  those  found  on  board  was  a  Spanish  subject,  who 
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gave  his  name  as  Mr.  Jiminez  Zapatero.  As  he  had  in  his  posses- 
sion a  lot  of  coast  charts,  which  he  threw  overboard,  and  as  he  nad  in 
his  trunk  epaulets  and  a  sword,  and  admitted  that  he  had  some  years 
before  been  an  officer  in  the  Spanish  navy,  he  was  held  as  a  mili- 
tary person  and  was  sent  to  Fortress  Monroe  as  a  prisoner  of  war. 
Orders  were  given  to  furnish  him  with  accommodations  and  treat 
him  according  to  the  rank  that  he  should  claim,  but,  as  he  refused  to 
make  any  statement  beyond  giving  his  name,  he  was  held  as  a  private. 
After  the  conclusion  of  the  protocol  of  Aug.  12,  1898,  as  a  prelimi- 
nary to  the  conclusion  of  a  peace,  he  was  released.  For.  Eel.  1898, 
794,  798,  8Q9." 

Moore*s  Digest,  vol.  7,  p.  371. 

"After  the  outbreak  of  war  between  the  United  States  and  Spain 
in  1898,  various  Spanish  merchant  vessels,  captured  as  prize  by  the 
American  naval  forces,  were  sent  to  Key  West  for  judicial  proceed- 
ings. The  officers  and  crews,  in  order  to  afford  them  subsistence, 
were  turned  over  to  the  military  authorities  and  were  '  harbored  and 
protected'  at  the  Key  West  barracks.  June  24,  1898,  the  United 
States,  being  desirous  of  making  an  arrangement  for  sending  them 
away,  notified  the  French  ambassador,  who  was  charged  with  the 
care  of  Spanish  interests,  that  it  would  give  instructions  for  their 
subsistence  and  protection  on  their  way  to  a  place  of  embarcation. 
June  30,  1898,  notice  was  given  that  they  would  be  sent  to  New 
York,  where  it  was  requested  that  they  should  be  conunitted  to  the 
care  of  the  consul-general  of  Austria-Hungary,  to  whom  the  pro- 
tection of  Spanish  interests  at  that  port  was  entrusted. 

"  In  a  case  where  a  Spanish  brig  flying  the  flag  of  Honduras  was 
captured  while  attempting  to  run  the  blockade  of  Havana,  and  was 
condemned  and  ordered  to  be  sold,  the  United  States,  while  disclaim- 
ing any  desire  to  detain  the  persons  found  on  board,  stated  that  it 
did  not  think  itself  under  '  any  obligation  to  provide  them  with  the 
means  of  transportation,  especially  as  the  devices  resorted  to  by  the 
brig  for  the  purpose  of  escaping  lawful  capture  must  have  been 
known  to  those  on  board.'    For.  Rel.  1898,  789,  795-800." 

Moore's  Digest,  vol.  7,  pp.  370,  371. 

"  It  was  stated  by  the  Japanese  minister  in  Washington,  on  April 
9, 1904,  that  his  Government  had  released  all  the  passengers  on  board 
of  Bussian  merchant  vessels  captured  by  Japanese  cruisers,  and  even 
the  officers  and  members  of  the  crew,  except  those  whose  presence  was 
deemed  necessary  in  the  trial  before  the  admiralty  court.  For.  Rel. 
1904,  433,  434." 

Moore's  Digest,  vol.  7,  pp.  371,  372. 

In  the  case  of  the  Ekaterinoslav  (vol.  2,  Russ-Jap.  P.  C,  p.  1), 
money  carried  on  an  enemy  merchant  vessel  for  the  purpose  of  paying 
the  crew  was  held  by  the  Japanese  Prize  Court  at  Sasebo  to  be  subject 
to  condemnation. 

In  the  case  of  the  Knight  Commander  (1911)  (vol.  1,  Russ-Jap. 
P.  C.,  pp.  54,  95),  a  neutral  merchant  vessel  destroyed  by  the  Rus- 
sian naval  forces^  the  master  was  given  compensation  for  his  per- 
sonal eflPects.  This  was  in  accordance  with  Article  10  of  the  Russian 
Regulations,  as  to  Naval  Prizes,  approved  March  27, 1895  and  issued 
July  14, 1895. 


HAMIS  or  PABOLED  OFFICEBS  AND  SElHETf  OF  MEftCHAUT  YBSSEL  TO  BE  NOTIFIBD  TO 

OPP08n(«  BELLI«EBB1«T,  WHO  MUST  KOT  EBPLOT  TttEB^         • 

The  names  of  the  persons  retaining  their  liberty  under  the 
conditions  laid  down  in  Article  5^  paragraph  2^  and  in 
Article  6^  are  notified  by  the  belligerent  captdr  to  the  other 
belligerent.  The  latter  is  forbidden  knowingly  to  employ 
the  said  persons. — Article  7,  Hague  XI ^  1907. 

"Article  57.  The  names  of  the  persons  retaining  their  liberty' on 
condition  of  the  promise  provided  for  by  the  preceding  Article  [56], 
are  notified  by  the  belligerent  captor  to  the  other  beUigerent.  The 
latter  is  forbidden  knowmgly  to  employ  the  said  persons." 

Institute  (1913),  p.  189. 

"  138.  *    *     *    Moreover,  you  will  take  care  to  acquaint  me  and 
cause  the  enemy  to  be  acquainted,  by  every  possible  way,  with  the 
names  of  the  individuals  left  at  liberty  under  the  ccmditions  referred 
to  in  the  above  named  paragraphs  "  [136  and  137]. 
French  Naval  Regulations,  1912. 

"  161.  *    *     *    As  to  the  enemy  personnel  that  is  not  military 
found  on  board  the  same  [rescued]  vessel,  you  will  act  according  to 
Articles  6  and  7  of  Convention  XI  of  the  Hague." 
French  Naval  Regulations,  1912. 

Article  7,  Hague  XI,  1907,  substantially  appears  as  Art.  38  of  the 
Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 
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TO  BELEASE  ON  PABOLS. 

0 

The  provisions  of  the  three  preceding  articles  do  not  apply 
to  ships  taking  part  in  the  hostilities. — Article  S,  Hague  XI ^ 
1907. 

"Article  60.  When  a  public  or  a  private  ship  has  .directly  or  indi- 
rectly taken  part  in  the  hostilities,  the  enemy  may  retain  as  prisoners 
of 'war  the  whole  personnel  of  the  ship,  without  prejudice  to  the  pen- 
alties he  might  otherwise  incur." 
Institute  (1913),  p.  190. 

*' Article  61.  Members  of  the  personnel  of  a  public  or  of  a  private 
vessel,  who  are  personally  guilty  of  an  act  of  hostility  towards  the 
enemy,  may  be  held  by  him  as  prisoners  of  war,  without  prejudice  to 
the  penalties  he  might  otherwise  incur." 

Institute  (1913),  p.  190. 

Attack  by  Nonoommissioned  Persons. 

"Although  a  state  of  war  puts  all  the  subjects  of  the  one  nation 
in  a  state  of  hostility  with  those  of  the  other,  yet,  by  the  customary 
law  of  Europe,  every  individual  is  not  allowed  to  fall  upon  the  enemy. 
If  subjects  confine  themselves  to  simple  defense,  they  are  to  be  consid- 
ered as  acting  under  the  presumed  order  of  the  state,  and  are  entitled 
to  be  treated  by  the  adversary  as  lawful  enemies;  and  the  captures 
which  they  make  in  such  a  case  are  allowed  to  be  lawful  prize. 
But  the^  cannot  engage  in  offensive  hostilities,  without  the  express 
permission  of  their  sovereign ;  and  if  they  have  not  a  regular  com- 
mission, as  evidence  of  that  consent,  they  run  the  hazard  of  being 
treated  by  the  enemv  as  lawless  banditti,  not  entitled  to  the  protection 
of  the  mitigated  rules  of  modem  warfare." 
Kent,  vol.  1,  p.  104. 

Captures  by  Private  Armed  Vessels. 

"  It  must  probably  be  considered  as  a  remnant  of  the  barbarous 
practices  of  those  ages  when  maritime  war  and  piracy  were  synony- 
mous, that  captures  made  by  private  armed  vessels,  without  a  com- 
mission, not  merely  in  self-defense,  but  even  by  attacking  the  enemy, 
are  considered  lawful,  not  indeed  for  the  purpose  of  vesting  the 
enemy's  property  thus  seized  in  the  captors,  but  to  prevent  their  con- 
duct from  being  regarded  as  piratical,  either  by  their  own  govern- 
ment or  by  the  other  belligerent  State." 
Wheaton,  p.  452. 

Herohant  Vessels  Hay  Resist  but  not  Attack. 

"  Non-commissioned  vessels  have  a  right  to  resist  when  summoned 
to  surrender  to  public  ships  or  privateers  of  the  enemy.    The  crews 
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therefore  which  make  such  resistance  have  belligerent  privileges^; 
ai^d  it  is  a  natural  consequence  of  the  legitimateness  of  their  acts 
that  if  they  succeed  in  capturing  their  assailant  the  capture  is  a  good 
one  for  the  purpose  of  changing  the  ownership  of  the  property  taken 
and  making  the  enemy  prisoners  of  war. 

"By  some  writers  it  is  asserted  that  a  non-commissioned  ship  has 
also  a  right  to  attack.  If  there  was  ever  anything  to  be  said  for  this 
view,  and  the  weight  of  practice  and  of  legal  authority  was  always 
against  it,  there  can  be  no  question  that  it  is  too  much  opposed  to  the 
whole  bent  of  modem  ideas  to  be  now  open  to  argument.  There  is 
no  such  reason  at  sea  as  there  is  on  land  for  permitting  ill-regulated 
or  unregulated  action.  On  the  common  ground  of  the  ocean  a  man  is 
not  goaded  to  leave  the  non-combatant  class,  if  he  naturally  belongs 
to  it,  by  the  peril  of  his  country  or  his  home.  Every  one's  right  to 
be  there  being  moreover  equal,  the  initiative  in  acts  of  hostility  must 
always  be  aggressive ;  and  on  land  irregular  levies  only  rise  for  defence, 
and  are  only  permissible  for  that  purpose.  It  is  scarcely  necessary 
to  add  that  non-commissioned  ships  offer  no  security  that  hostilities 
will  be  carried  on  by  them  in  a  legitimate  manner.  Efficient  control 
at  sea  must  always  be  more  difficult  than  on  land ;  and  if  it  was  found 
that  the  exercise  of  due  restraint,  upon  privateers  was  impossible, 
a  fortiori  it  would  be  impossible  to  prevent  excesses  from  being 
indulged  in  by  non-commissioned  captors. 

Hall,  pp.  550,  551. 

Kerchant  Vessels'  Right  of  Defense. 

"  In  a  sense  the  crews  of  merchantmen  owned  by  subjects  of  the 
belligerents  belong  to  the  latter's  armed  forces.  For  those  vessels 
are  liable  to  be  seized  by  enemy  men-of-war,  and  if  attacked  for  that 
purpose  they  may  defend  themselves,  may  return  the  attack,  and 
eventually  seize  the  attacking  men-of-war.  The  crews  of  merchant- 
men become  in  such  cases  combatants,  and  enjoy  all  the  privileges 
of  the  members  of  armed  forces.  But  unless  attacked  they  must  not 
commit  hostilities,  and  if  they  do  so  they  are  liable  to  be  treated  as 
criminals  just  as  are  private  individuals  who  commit  hostilities  in 
land  warfare.  Some  writers  assert  that,  although  merchantmen  of 
the  belligerents  are  not  competent  to  exercise  the  right  of  visit, 
search,  and  capture  towards  neutral  vessels,  they  may  attack  enemy 
vessels — ^merchantmen  as  well  as  public  vessels — not  merely  in  selt- 
defence  but  even  without  having  been  previously  attacked,  and  that, 
consequently,  the  crews  must  in  such  case  eh  joy  the  privileges  due 
to  members  of  the  armed  forces.  But  this  opinion  is  absolutely 
without  foundation  nowadays,  even  in  former  times  it  was  not  gen- 
erally recognised.       • 

"  It  should  be  mentioned  in  regard  to  the  fate  of  the  crews  of  cap- 
tured merchantmen  that  a  distinction  is  tp  be  made  according  as  to 
whether  or  no  a  vessel  has  defended  herself  against  a  legitimate 
attack.  In  the  first  case  the  members  of  the  crew  become  prisoners 
of  war,  for  by  legitimately  taking  part  in  the  fighting  they  have  be- 
come members  of  the  armed  forces  of  the  enemy."  In  the  second 
case,  articles  5-7,  Hague  XI  of  1907,  apply. 
Oppenhelm,  p.  104. 


540  LAWS  OF  MABimCB  WAKTABB. 

Attack  by  Xerehaat  Veuel  PiratioaL 

^^Any  merchantmen  of  a  belligerent  attacking  a  public  or  private 
vessel  of  the  enemy  would  be  considered  and  t^reated  as  a  pirate,  and 
the  members  of  the  crew  would  be  liable  to  be  treated  as  war  crimi- 
nals to  the  same  extent  as  private  individuals  committing  hostilities 
in  land  warfare.  However,  if  attacked  by  an  enemy  vessel,  a  mer- 
chantman is  competent  to  deliver  a  counter-attack  and  need  not  dis- 
continue her  attack  because  the  vessel  which  opened  hostilities  takes 
to  flight,  but  may  pursue  and  seize  her. 

"  It  must  be  specially  mentioned  that  an  attack  upon  enemy  ves- 
sels on  the  sea  mav  be  made  by  forces  on  the  shore.  For  instance, 
this  is  done  when  coast  batteries  fire  upon  an  enemy  man-of-war 
within  reach  of  their  guns.  Enemy  merchantmen,  however,  may 
not  be  attacked  in  this  way,  for  they  may  only  be  attacked  by  men- 
of-war  after  having  been  signalled  in  vain  to  submit  to  visit." 
Oppenheim,  vol.  2,  p.  226. 

"The  question  whether  a  ship  is  engaged  in  a  purely  commercial 
undertaking  or  participating  in  hostinties  is  a  question  of  fact  on 
which  the  Convention  makes  no  attempt  to  lay  down  any  definite 
rule." 

Higgins,  p.  406. 

"  54.  Persons  who  without  being  enrolled  in  the  enemy  forces  assist 
the  operations  of  the  enemy  directly  during  the  voyage  (48  b)  may 
be  taken  prisoner  only  upon  simultaneously  oringing  in  the  ship." 
German  Prize  Rules,  1909. 

"  139.  The  above  provisions   [paragraphs  135-138  inclusive]   do 
not  apply  to  ships  taking  part  in  hostilities." 
French  Naval  Regulations,  1912. 

Article  8,  Ha^e  XI  1907,  appears  as  Art.  39  of  the  Austro-Hun- 
garian  Rules  of  Maritime  and  L^nd  Warfare,  1913. 


BIGHTS  AND  DUTIES  OF  HEBCHINT  SHIP  CONYEBTED  INTO  WAB8HIP. 

A  merchant  ship  converted  into  a  war-ship  can  not  have  the 
rights  and  duties  accming  to  such  vessels  unless  it  is  placed 
under  the  direct  authority^  immediate  control^  and  respon- 
sibility of  the  Power  whose  flag  it  flies.— Article  i,  Haffue 

'    VII,  1907, 

*' Article  3.  Conversion  of  public  and  private  vessels  into  war- 
ships,— A  vessel  converted  into  a  warship  cannot  have  the  rights  and 
duties  accruing  to  such  vessels,  unless  it  is  placed  under  the  direct 
authority,  immediate  control,  and  responsibility  of  the  Power  whose 
flag  it  flies." 

Institute  (1913),  p.  176.  . 

"Article  9.  The  conversion  of  a  vessel  into  a  warship  may  be  ac- 
complished by  a  belligerent  only  in  its  own  waters,  in  those  of  an 
jdlied  State  also  a  belligerent,  in  those  of  the  adversary,  or,  lastly  in 
those  of  a  territory  occupied  by  the  troops  of  one  of  these  States.'' 
Institute  (1913),  p.  176. 

"Article  10.  Conversion  of  warships  into  public  or  private  ves- 
sels,— ^A  warship  may  not,  wnile  hostilities  last,  be  converted  into  a 
public  or  a  private  vessel." 
Institute  (1913),  p.  176. 

"Article  13.  PopvZation  of  v/noccupied  ten^itory. — ^The  inhabitants 
of  a  territory  which  has  not  been  occupied  who,  uj)on  the  approach 
of  the  enemy,  spontaneously  arm  vessels  to  fight  him,  without  hav- 
ing had  time  to  convert  them  into  war-ships  in  conformity  with 
Articles  3  and  following,  shall  be  considered  as  belligerents,  if  they 
act  openly  and  if  they  respect  the  laws  and  usages  of  war." 

Institute  (1913),  p.  177. 

Volunteer  Naval  Force. 

In  a  decree  of  July  24,  1870,  shortly  before  the  Franco-Prussian 
War,  the  "  King  of  Prussia  invited  all  German  Seamen  and  Ship- 
owners to  place  themselves  and  their  forces  and  ships  suitable  thereto 
at  the  service  of  the  Fatherland.  The  officers  and  crews  were  to  be 
enrolled  by  the  owners  of  the  ships  and  were  to  enter  into  the  Federal 
Navy  for  the  continuance  of  the  war,  and  to  wear  its  uniform  and 
badge  of  rank,  to  acknowledge  its  competence  and  to  take  an  oath  to 
the  Articles  of  War.  The  sWps  were  to  sail  under  the  Federal  Flag 
and  to  be  armed  and  fitted  out  for  the  service  allotted  to  them  by 
the  Federal  Eoyal  Navy.  The  ships  destroyed  in  the  service  of  their 
country  were  to  be  paid  for  to  their  owners  at  a  price  taxed  by  a 
Naval  Commission,  and  a  sum  was  to  be  paid  by  the  State  as  a  de- 
posit, when  the  ships  were  placed  at  the  service  of  the  State,  which^ 
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at  the  end  of  the  war,  when  the  ships  were  restored  to  the  owners,  was 
to  be  reckoned  as  hire.  The  French  Government,  regarding  the  in- 
stitution by  Prussia  of  a  volunteer  naval  force  as  the  revival  of 
privateering  under  a  disguised  form,  lost  no  time  in  calling  the  at- 
tention of  the  British  Government  to  the  Eoyal  Prussian  Decree,  as 
instituting  an  auxiliary  marine  contrary  to  Prussia's  engagements 
under  the  Declaration  of  1856.  Earl  Uranville,  on  behalf  of  the 
British  Government,  referred  the  matter  to  the  Law  Officers  of  the 
Crown,  and  in  accordance  with  their  opinion  returned  for  answer, 
'  that  there  was  a  substantial  difference  between*  the  proposed  Naval 
Volunteer  Force  sanctioned  by  the  Prussian  Government  and  the 
system  of  Privateering  which,  under  the  designation  of  "  La  Course," 
the  Declaration  of  Paris  was  intended  to  suppress,  inasmuch  as  the 
vessels  referred  to  in  the  Eoyal  Prussian  Decree  would  be  for  all 
intent  and  purposes  in  the  service  of  the  Prussian  Government,  and 
the  crews  would  be  under  the  same  discipline  as  the  crews  on  board 
vessels  belonging  permanently  to  the  Federal  Navy.'  Upon  these 
considerations  the  British  Government  could  not  object  to  the  Decree 
of  the  German  Government  as  infringing  the  Declaration  of  Paris. 

"There  is  not  an  unanimity  of  opinion  amongst  text  writers  on 
International  Law  on  the  subject  of  this  Prussian  Auxiliary  Marine, 
as  to  whether  its  institution  was  in  conflict  with  the  Declaration  of 
Paris  or  not.  M.  Charles  Calvo,  Ancien  Ministre,  considers  that 
vessels  equipped  in  accordance  with  the  Prussian  Decree  may  be 
regarded  as  privateers  of  an  aggravated  character,  seeing  that  the 
owners  are  not  req^uired  to  give  security  for  their  good  conduct ;  and 
Mr.  W.  E.  Hall,  m  his  recent  work  on  International  Law,  p.  455, 
observes  that '  unless  a  Volunteer  Navy  could  be  brought  into  closer 
connection  with  the  State  than  seems  to  have  been  the  case  in  the 
Prussian  project,  it  would  be  difficult  to  show  that  its  establishment 
did  not  constitute  an  evasion  of  the  Declaration  of  Paris.'  But 
neither  of  these  eminent  publicists  seem  to  have  given  sufficient 
weight  to  the  provisions  of  the  Prussian  Decree,  under  which  the 
officers  and  crew  were  required  to  enter  into  the  Federal  Navy  for 
the  continuance  of  the  war,  were  to  wear  its  uniform  and  to  take  an 
oath  to  the  Articles  of  War.  Further,  the  vessels  were  to  be  fitted 
out  by  the  State,  and  were  to  sail  under  the  Public  Flag  of  the  State. 

"  On  the  other  hand,  Professor  Geffcken,  in  his  recent  edition  of 
Heffter's  Droit  International  de  I'Europe  (Paris,  1883),  p.  278,  and 
Dr.  Charles  de  Boeck  in  his  masterly  treatise  on  Enemy's  Property 
under  an  Enemy's  Flag,  have  recognised  a  broad  distinction  between 
such  an  auxiliary  force,  which  under  the  Eoyal  Decree  was  intended 
to  be  employed  solely  against  the  enemy,  and  privateers,  which  may 
be  of  no  matter  what  nationality,  and  whose  main  object  it  has  always 
been  to  prey  upon  neutral  commerce^  keeping  up  the  worst  traditions 
of  private  warfare  under  cover  of  Letters  of  Marque.  It  should  be 
observed  that  the  Prussian  Government  never  gave  practical  effect  to 
the  Eoyal  Decree  on  this  subject,  and  that  no  vessel  of  the  '  Seewehr,' 
as  instituted  in  1870,  ever  put  to  sea.    (Staats  Archiv.,  4,345,  4,346.)" 

Twiss,  Belligerent  Right  on  High  Seas  (1884),  pp.  12-14. 
Volunteer  Fleet. 

"A  measure  taken  by  Prussia  during  the  Franco-Gterman  W>ar  of 
1870  opens  a  rather  delicate  question  as  to  the  scope  of  the  engage- 
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ment  not  to  employ  vblunteers  by  which  the  signataries  of  the  Decla- 
ration of  Paris  are  bound.  In  August  of  that  year  the  creation  of  a 
Tolunteer  navy  was  ordered  by  decree.  The  owners  of  vessels  were 
invited  to  fit  them  out  for  attack  on  French  ships  of  war^  and  large 
premiums  for  the  destruction  of  any  of  the  latter  were  offered.  The 
crews  of  vessels  belonging  to  the  volunteer  navy  were  to  be  under 
naval  discipline,  but  they  were  to  be  furnished  by  the  owiaers  of  the 
ships;  the  oflScers  were  to  be  mechant  seamen,  wearing  the  same 
uniform  as  naval  oflScers,  and  provided  with  temporary  commissions, 
but  not  forming  part  of,  or  attached  to,  the  navy  in  any  way,  though 
capable  of  receiving  a  commission  in  it  as  a  reward  for  exceptional 
services ;  the  vessels  were  to  sail  under  the  flag  of  the  North  (jerman 
Navy.  The  French  Government  protested  against  the  employment 
of  private  vessels  in  this  manner  as  an  evasion  of  the  Declaration 
of  !raris,  and  addressed  a  despatch  on  the  subject  to  the  government 
of  England.  The  matter  was  laid  before  the  law  oflScers  of  the 
Crown,  and  they  reported  that  there  were  substantial  differences  be- 
tween a  volunteer  navy  as  proposed  by  the  Prussian  government  and 
the  privateers  which  it  was  the  object  of  the  Declaration  to  suppress. 
Lord  Granville  in  consequence  declared  himself  unable  to  make  any 
objection  to  the  intended  measure  on  the  ground  of  its  being  a  vio- 
lation of  the  engagement  into  which  Prussia  had  entered.  Never- 
theless it  hardly  seems  to  be  clear  that  the  differences,  even  though 
substantial,  between  privateers  and  a  volunteer  navy  organized  in 
the  above  manner  would  necessarilj^  be  always  of  a  kind  to  prevent 
the  two  from  being  identical  in  all  important  respects.  In  both  the 
armament  is  fitted  out  by  persons  whose  motive  is  wish  for  gain, 
in  both  the  crews  and  oflScers  are  employed  by  them  and  work  there- 
fore primarily  rather  in  their  interests  than  in  those  of  the  nation. 
The  diflference  that  in  the  particular  case  of  the  Prussian  volunteer 
navy  attacks  upon  men  of  war  were  alone  contemplated  was  acci- 
dental and  would  have  been  temporary.  At  the  beginning  of  the 
war  Prussia  announced  her  intention  not  to  capture  private  property 
at  sea  in  the  hope  of  forcing  France  to  spare  the  commerce  which 
she  was  herself  unable  to  protect.  If  the  war  had  been  continued 
for  any  length  of  time  after  January,  1871,  when  this  announcement 
was  withdrawn,  and  if  a  volunteer  navy  had  in  fact  been  formed,  it 
would  of  course  have  been  authorized  to  capture  private  property; 
and  there  is  no  reason  to  suppose  that  any  state  acting  upon  the 
custom  of  seizing  private  property  would  make  a  distinction  between 
public  and  private  vessels  in  the  powers  given  to  its  volunteer  navy. 
The  sole  real  difference  between  privateers  and  a  volunteer  navy  is 
then  that  the  latter  is  under  naval  discipline,  and  it  is  not  evident 
why  privateers  should  not  also  be  subjected  to  it.     It  cannot  be  sup- 

Sosed  that  the  Declaration  of  Paris  was  merely  intended  to  put 
own  the  use  of  privateer^  governed  by  the  precise  regulations  cus- 
tomary up  to  that  time.  Privateering  was  abandoned  because  it 
Was  thought  that  no  armaments  maintained  at  private  cost,  with  the 
object  of  private  gain,  and  often  niecessarily  for  a  long  time  together 
beyond  the  reach  of  the  regular  naval  forces  of  the  state,  could  be 
kept  under  proper  control.  Whether  this  belief  was  well  founded  or 
not  is  another  matter.  If  the  organization  intended  to  be  given  to  the 
Prussian  volunteer  navy  did  not  possess  suflScient  safeguards,  some 
analogous   organization   no   doubt,  can  be  procured   which    would 
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provide  them.  If  so,  there  could  be  no  objection  on  moral  grounds 
to  its  use ;  but  unless  a  volunteer  navy  were  brought  into  closer  con* 
nexion  with  the  state  than  seems  to  have  been  the  case  in  the  Prus- 
sian project  it  would  be  difficult  to  show  as  a  mere  question  of  theory 
that  its  establishment  did  not  constitute  an  evasion  of  the  Declara- 
tion of  Paris. 

"  The  incorporation  of  a  part. of  the  merchant  marine  of  a  country 
in  its  regular  navy  is  of  course  to  be  distin^ished  from  such  a  meas- 
ure as  that  above  discussed.  A  marked  instance  of  incorporation, 
is.  supplied  by  the  Russian  volunteer  fleet.  The  vessels  are  built  at 
private  cost,  and  in  time  of  peace  they  carry  the  mercantile  flag  of 
their  country;  but  their  captain  and  at  least  one  other  officer  hold 
commissions  from  their  sovereign,  they  are  under  naval  discipline^ 
and  they  appear  to  be  employed  solely  in  public  services,  such  as 
the  conveyance  of  convicts  to  the  Russian  possessions  on  the  Pacific. 
Taking  the  circumstances  as  a  whole,  it  is  difficult  to  regard  the  use 
of  the  mercantile  flag  as  serious;  they  are  not  merely  vessels  which 
in  the  event  of  war  can  be  instantaneously  converted  into  public  ves- 
sels of  the  state,  they  are  properly  to  be  considered  as  already  be- 
longing to  the  imperial  navy.  The  position  of  vessels  belonging  to 
the  great  French  mail  lines  is  different.  They  are  commanded  by  a 
commissioned  officer  of  the  navy,  but  so  long  as  peace  lasts  their  em- 
ployment is  genuinely  private  and  commercial ;  means  is  simply  pro- 
vided by  which  they  can  be  placed  under  naval  discipline  and  turned 
into  vessels  of  war  so  soon  as  an  emergency  arises.  They  are  not  now 
incorporated  in  the  French  navy,  but  incorporation  would  take  place 
on  the  outbreak  of  hostilities.'' 

HaU.  547-550. 

A  volunteer  navy  "  is  a  new  product  of  creative  ingenuity."  The 
question  raised  in  1870  in  respect  to  this  character  of  a  navy  '  was 
not  settled  by  the  collapse  of  the  Prussian  project.  Soon  a  move- 
ment began  in  naval  affairs  similar  to  that  whereby  militia  and  vol- 
unteer corps  graduallj^  won  recognition  in  land  warfare.  In  the 
winter  of  1877-78,  when  there  was  inmiinent  danger  of  hostilities  be- 
tween England  and  Russia,  the  latter  power  accepted  the  offer  of  a 
patriotic  association  to  create  a  volunteer  fleet,  the  vessels  of  which 
were  to  be  purchased  by  private  subscription,  but  made  over  to  state 
control  during  the  contemplated  war,  and  commanded  by  officers  of 
the  Imperial  Navy.  Fortunately,  the  questions  at  issue  were  settled 
by  the  Treaty  of  Berlin;  but  the  Russian  Volunteer  Fleet  survived 
the  circumstances  that  gave  it  birth,  and  exists  at  the  present  time» 
*  *  *  In  time  of  war  the  vessels  of  the  Volunteer  Fleet  may  be 
transferred  to  the  naval  or  military  departments  by  administrative 
order.  Though  the  Sultan  has  been  constrained  by  diplomatic  pres- 
sure to  regard  them  as  merchant  vessels,  in  order  tnat  they  may 
freely  pass  the  Dardanelles  and  the  Bosphorus,  which  are  closed  in 
time  oi  peace  to  the  men-of-war  of  foreign  states,  it  is  difficult  to  re- 
sist the  conclusion  that  *  they  are  properly  to  be  considered  as  already 
belonging  to  the  imperial  navy.'  Great  Britain  and  America  have 
adopted  a  somewhat  different  system.  The  former  led  the  way  in 
1887  by  entering  into  agreements  with  the  Cunard  line,  the  White 
Star  line,  and  ouier  great  steamship  companies  whereby,  on  consid* 
eratiqn  of  an  annual  subsidy,  they  agreed  to  sell  or  let  certain  swift 
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vessels  to  the  government  at  a  fixed  price  and  on  short  notice,  and  to 
build  new  ships  according  to  plans  to  be  approved  by  the  Admiralty, 
who  were  to  be  at  liberty  to  acquire  them  on  terms  similar  to  those 
accepted  in  the  case  of  the  existing  fleet.  Half  the  seamen  on  board 
the  vessels  subject  to  these  agreements  were  to  be  engaged  from  the 
Royal  Naval  Eeserve,  and  the  Admiralty  was  to  have  the  right  of 
placing  on  board  fittings  and  other  arrangements  which  would 
facilitate  the  speedy  equipment  of  the  vessels  as  cruisers  in  the  event 
of  war.  In  1891  tne  government  of  the  United  States  acquired  pow- 
ers of  a  like  kind  over  the  vessels  of  the  American  line,  and  in  1898 
some  of  them  were  taken  over  and  did  good  service  during  the  war 
with  Spain.  There  is  nothing  in  these  agreements  to  which  the  most 
scrupulous  legalist  can  object ;  and  the  same  may  be  said  of  the  sys- 
tems adopted  by  France,  Japan,  and  other  naval  powers,  and  also  of 
the  more  recent  British  plan  of  subsidizing  a  great  shipping  company 
to  build  according  to  Admiralty  designs  on  the  understanding  that 
the  vessels  so  coimtructed  will  be  taken  over  in  time  of  war.  The 
legality  of  a  Volunteer  ]S'a>Tr  must  depend,  like  the  legality  of  a 
Volunteer  Army,  upon  the  closeness  of  its  connection  with  the  state, 
and  the  securities  it  affords  for  a  due  observance  of  the  laws  of  war." 
Lawrence,  528-^26. 

Where  Conversion  Kay  Take  Place. 

The  question  of  where  the  conversion  may  take  place  "  was  pre- 
eminently a  case 'for  international  legislation,  and  such  unfortu- 
nately it  still  remains.  Arguing  on  general  principles  it  seems  im- 
possible to  deny  that  a  belligerent  would  commit  a  gross  violation 
of  neutrality,  if  it  presumed  to  set  forth  one  of  its  merchantmen  as 
a  man-of-war  in  neutral  territorial  waters.  Conversely  a  neutral 
that  allowed  such  a  high  act  of  sovereignty  to  be  performed  by  a  bel- 
ligerent within  its  waters  would  render  itself  liable  to  reclamations 
from  the  other  party,  which  might  suffer  great  loss  from  its  weak- 
ness, carelessness,  or  partiality.  At  the  end  of  the  eighteenth  century 
it  was  admitted  that  the  establishment  of  belligerent  prize  courts  in 
neutral  ports  was  a  grievous  offence;  and  it  cannot  surely  be  con- 
tended at  the  beginnmg  of  the  twentieth  century  that  the  commis- 
sioning of  belligerent  war-ships  therein  is  anything  less.  On  the 
other  hand,  the  principle  of  territorial  sovereignty  allows  every  state 
to  turn  into  fighting  ships  whatever  members  of  its  own  mercantile 
marine  it  j^leases,  in  its  own  ports  and  waters.  The  same  principle 
would  justify  the  mutual  grant  by  allies  in  a  war  of  liberty  of  con- 
version in  each  other's  ports;  and  the  legal  powers  of  a  military 
occupant  are  so  great  in  things  relating  to  the  war  that  they  may  be 
taken  to  include  a  right  of  converting  in  all  territorial  waters  that 
he  controls  fully  and  continuously  by  force  of  his  arms.  All  this 
would  probably  be  conceded  by  important  maritime  powers.  But  a 
region  of  serious  contention  is  entered  when  we  come  to  consider 
conversion  on  the  high  seas. 

"  The  question  cannot  be  settled  by  any  clear  deduction  from  ad- 
mitted principles.  On  the  high  seas  states  habitually  exercise  powers 
of  sovereignty  over  their  vessels,  both  public  and  private,  and  over 
the  persons  and  things  within  them.  And  certainly  the  powers  of 
sovereignty  include  the  right  to  turn  a  merchantman  into  a  man-of- 
war,  or  a  man-of-war  into  a  merchantman.    But  they  also  include 
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the  right  to  set  up  a  prize  court;  and  yet  belligerents  are  not  allowed 
to  do  anything  of  the  kind  in  the  caoins  of  their  cruisers.  It  may 
well  be  argued  that  by  parity  of  reasoning  they  cannot  be  allowed 
to  change  me  character  of  their  vessels.  In  answer  to  this  it  would  be 
said  that  the  conversion  of  a  merchantman  taken  from  the  enemy 
into  a  vessel  of  war,  by  putting  on  board  an  officer  and  crew  from 
the  captor's  complement^  is  acSiowledged  as  lawful,*  and  has  been 
done  frequently  by  maritime  belligerents.  Why  then,  it  might  be 
asked,  can  they  not  turn  their  own  merchantmen  into  cruisers  on  the 
open  sea  ?  And  why  may  they  not  go  a  little  further,  and  send  their 
merchantmen  to  sea  in  such  a  condition  that  they  can  convert  them- 
selves when  they  come  to  a  convenient  spot? 

"  It  is  impossible  to  give  a  decided  answer  to  these  questions  as 
long  as  we  confine  ourselves  to  general  reasoning.  We  must  base 
our  conclusions  on  a  study  of  the  consequences  of  unrestricted  con- 
version. We  shall  find  that  the  advantages  are  confined  to  belliger- 
ents, and  among  them  to  those  who  possess  a  considerable  mercantile 
marine  and  but  few  ports  of  their  own  in  distant  parts  of  the  world. 
It  would  be  convenient  for  them  to  be  able  to  place  their  commerce 
destroyers  in  the  midst  of  a  distant  hunting  ground,  by  sending  them 
to  sea  as  merchantmen,  obtaining  for  them  as  such  the  hospitality 
of  neutral  ports,  and  ordering  them  to  change  themselves  into  war- 
ships when  they  were  safely  established  on  a  great  trading  route  of 
the  enemy.  But  states  with  few  vessels  capable  of  being  converted, 
and  states  with  many  ports  in  distant  seas,  would  find  the  proems 
impossible  or  useless.  The  disadvantages  would  be  felt  by  all  neu- 
trals interested  in  sea-borne  commerce,  and  by  all  belligerents  whose 
mercantile  marine  spread  itself  over  a  wide  area  of  ocean  in  its 
trading  operations.  Neutrals  would  be  placed  in  a  specially  unfavor- 
able position.  For  not  only  would  they  find  their  trade  harried  by 
vessels  which  were  deemed  to  be  peaceful  merchantmen  till  they 
began  warlike  operations,  but  they  would  also  be  subject  to  the  com- 
plaints and  threats  of  belligerents  whose  ships,  were  attacked  by 
cruisers  which  just  before  had  received  in  their  ports  facilities  not 
accorded  to  war-ships.  Indeed,  they  themselves  might  suffer  in  this 
way ;  for  there  would  be  nothing  to  prevent  a  potential  cruiser  from 
obtaining  a  refit  and  full  supplies  6f  coal  in  a  neutral  port,  and  then 
turning  itself  into  a  war-ship  as  soon  as  it  had  passed  out  of  terri- 
torial waters,  and  making  prize  of  a  vessel  of  the  neutral  whose  hos- 
pitality it  had  just  received.  However  guilty  the  vessel  in  question 
might  turn  out  to  be,  a  rankling  feeling  of  injustice  could  not  fail  to 
arise  over  her  capture.  Nothing  more  calculated  to  make  difficulties 
between  neutrals  and  belligerents  could  well  be  imagined  than  the 
liberty  of  unrestricted  conversion  that  some  of  the  powers  contend 
for;  while  the  advantages  to  themselves  would  be  more  apparent  than 
real,  for  a  guerre  de  course  is  rarely  decisive. 

"  On  the  other  hand,  Great  Britain  and  her  supporters  are  incon- 
sistent when  they  object  to  the  transformation  at  sea  of  belligerent 
merchantmen  into  belligerent  war-ships,  and  at  the  same  time  desire 
to  retain  the  liberty  of  turning  their  prizes  taken  from  an  enemy 

1 "  It  Is  asserted  that  a  captured  enemy  merchantman  may  at  once  he  converted  hy 
^^o^SV*?^T^^°i°  ^  J^^^"^^"J^^v  *^^t  ,*5®  <^*ses  of  the  Ceylon  (1811)  and  the  Georgina 
V-^rV*  J  R9^3^^^  1?^  and  897,  which  are  quoted  in -favor  of  such  a  practice,  are  not 
decisive."     Note  2,  Oppenheim,  vol.  2,  p.  231. 
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into  war-ships  on  the  spot.  A  state's  own  merchantmen  and  the  mer- 
chantmen of  its  enemy  should  be  treated  alike  in  this  connection. 
The  principle  of  convertibility  or  the  principle  of  inconvertibility 
should  be  adopted,  but  whichever  is  chosen  should  be  applied  all 
round.  We  have  already  seen  reason  to  lean  to  the  side  of  the  latter, 
and  the  arguments  in  favor  of  it  become  overwhelming  when  we  re- 
flect that  conversion  implies  reconversion.  The  existence  of  a  race  of 
maritime  hermaphrodites,  which  can  be  men-of-war  when  a  capture 
is  to  be  made  and  vessels  of  commerce  when  shelter  and  supply  are 
required  in  neutral  ports,  is  foreign  to  all  ideas  of  honorable  warfare. 
Moreover,  it  would  be  full  of  danger  to  the  peace  and  security  of  neu- 
trals. They  are  already  more  than  sufficiently  injured  and  annoyed 
by  the  rights  over  their  commerce  conferred  on  belligerents.  Why 
should  they  be  made  to  bear  a  further  burden  in  quarrels  that  are 
not  their  own  ?  It  would,  of  course,  be  possible,  while  allowing  con- 
version, to  forbid  reconversion  in  the  same  war,  as  was  suggested 
by  Austria  at  the  Hague  in  1907.  This,  and  the  Italian  proposal 
to  confine  the  right  of  conversion  to  merchant  ships  that  left  the  ter- 
ritorial waters  of  their  own  state  before  the  outbreak  of  hostilities, 
might  have  made  a  workable  compromise.  Another  was, suggested  by 
Great  Britain,  when  her  delegates  at  the  Naval  Conference  of  1908- 
1909  were  instructed  that '  difficulties  might  be  met  by  restricting  the 
right  of  conversion  on  the  high  seas  to  the  case  of  vessels  which  had 
been  specifically  and  publicly  designated  by  the  respective  govern- 
ments as  suitable  for  the  purpose  and  borne  on  their  navy  lists :  and 
by  subjecting  such  vessels,  while  in  neutral  ports,  to  the  same  treat- 
ment as  belligerent  men-of-war.'  ^  But  no  proposal  was  able  to  se- 
cure agreement." 

Lawrence,  pp.  528-532. 

The  owners  of  the  German  merchant  vessels  at  the  outbreak  of  the 
Franco-Prussian  war  were  invited  to  make  their  vessels  a  part  of  the 
German  navy  under  the  following  conditions :  "  Every  ship  should  be 
assessed  as  to  her  value,  and  10  per  cent  of  such  value  should  at  once 
be  paid  in  cash  to  the  owner  as  a  price  for  the  charter  of  the  ship. 
The  owner  should  engage  the  crew  himself,  but  the  latter  should  be- 
come for  the  time  of  the  war  members  of  the  German  navy,  wear  the 
German  naval  uniform,  and  the  ship  should  sail  under  the  German 
war  flag  and  be  armed  and  adapted  for  her  purpose  by  the  German 
naval  authorities.  Should  the  ship  be  captured  or  destroyed  by  the 
enemy,  the  assessed  value  should  be  paid  to  her  owners  in  full ;  but 
should  it  be  restored  after  the  war  undamaged,  the  owner  should  re- 
tain the  10  per  cent  received  as  charter  price.  AH  such  vessels  should 
only  try  to  capture  or  destroy  French  men-of-war,  and  if  successful 
the  owner  should  receive  a  sum  between  £1500  and  £7500  as  premium. 
The  French  Government  considered  this  scheme  a  disguised  evasion 
of  the  Declaration  of  Paris  *  *  *  and  requested  the  intervention 
of  Great  Britain.  The  British  Government  brought  the  case  before 
the  law  officers  of  the  Crown,  who  declared  the  German  scheme  to  be 
substantially  different  from  the  revival  of  privateering,  and  conse- 
quently the  British  Government  refused  to  object  to  it.  The  scheme^ 
however,  was  never  put  into  practice. 

1  British  Parliamentary  Papers,  Miscellaneous,  No.  4  (1909),  p.  31. 
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"  Now,  in  spite  of  the  opinion  of  the  British  law  officers,  writers  on 
International  law  differ  as  to  the  legality  of  the  above  scheme ;  but, 
on  the  other  hand,  they  are  unanimous  that  not  every  scheme  for  a 
voluntary  fleet  is  to  be  rejected.    *     *    * 

"  Matters  were  brought  to  a  climax  in  1904,  during  the  Eusso- 
Japanese  War,  through  the  cases  of  the  Peterhurg  and  the  Smolensk, 
On  July  4  &  6  of  that  vear,  these  vessels,  which  belonged  to  the 
Russian  Volunteer  Fleet  in  the  Black  Sea,  were  allowed  to  pass  the 
Bosphorus  and  the  Dardanelles,  which  are  closed  to  men-of-war  of  all 
nations,  because  they  were  flying  the  Bussian  commercial  flag.  Th^ 
likewise  passed  the  Suez  Canal  under  their  commercial  flag,  but 
after  leaving  Suez  they  converted  themselves  into  men-of-war  by 
hoisting  the  Russian  war  flag,  and  began  to  exercise  over  neutral 
merchantmen  all  rights  of  supervision  which  belligerents  can  claim 
for  their  cruisers  in  time  of  war.  On  July  13  the  Peterhurg  cap- 
tured the  British  P.  &  O.  steamer  Malacca  for  alleged  carriage  of 
contraband,  and  put  a  prize  crew  on  board  for  the  purpose  of  navi- 
gating her  to  Libau.  But  the  British  Government  protested/  the 
Malacca  was  released  at  Algiers  on  her  way  to  Libau  on  July  27,  and 
Russia  agreed  that  the  Peterhurg  and  the  Smolensk  should  no  longer 
act  as  cruisers,  and  that  all  neutral  vessels  captured  by  them  should 
be  released. 

"This  case  was  the  cause  of  the  question  of  the  conversion  of 
merchant-men  into  men-of-war  being  taken  up  by  the  Second  Peace 
Conference  in  1907." 

Oppenheim,  vol.  2,  pp.  100-103. 

Conversion  on  High  Seas. 

As  the  preamble  to  H,  VII  expressly  leaves  open  the  question  of 
the  place  where  the  conversion  may  take  place,  "  those  Powers  which 
claim  that  conversion  must  not  take  place  on  the  High  Seas  are  not, 
therefore,  prevented  from  refusing  to  acknowledge  the  public  char- 
acter of  any  vessel,  which  had  been  converted  on  the  High  Seas,  and 

1 "  The  grounds  of  the  British  protest  were,  firstly,  that  It  was  a  breach  of  treaty 
obligations  on  the  part  of  these  Russian  vessels  to  assume  the  Russian  war  flag  after 
passing  out  of  the  Black  Sea  flying  the  commercial  flag ;  it  scarcely  needs  to  be  stated 
that  the  vessels  could  not  have  passed  out  flying  the  Russian  war  flag,  as  by  the  treaties 
of  1841,  1856,  1871,  and  1878,  Great  Britain  and  Russia  recognize  that  the  straits  are 
closed  to  ships  of  war,  saving  certain  exceptions.  The  case  might  have  been  different  if 
the  vessels  had  returned  to  the  Baltic  and  there  been  commissioned.  Furthermore  It 
might  well  be  that  as  against  Japan,  the  vessels  were  entitled  to  a  public  status,  yet 
as  against  Great  Britain  such  a  status  could  not  be  recognleed,  when  treaty  rights  had 
been  violated :  secondly,  that  in  view  of  the  position  Russia  took  up  as  to  unconditional 
contraband  of  war,  the  exercise  of  the  right  of  visit  and  search  and  of  detention  was 
unreasonable  in  the  neighborhood  of  the  Red  Sea,  being  thousands  of  miles  from  the 
theatre  of  war.  and  resulting  in  the  Interference  with  the  sailing  of  all  neutral  ships, 
a  large  proportion  of  which  were  not  bound  for  Japan  at  all.  (Pari.  Debates  [4th  series] 
vol.  138,  pp.  1434-1436;  vol.  CXL,  pp.  154-159.)  Lord  Landsdowne  writes  to  Sir  C. 
Hardinge,  the  British  ambassador  accredited  to  Russia :  *  Russian  vessels  have  been  told 
ofC  for  the  purpose  of  searching  for  such  contraband  not  only  In  the  proximity  of  the 
scene  of  war,  but  all  over  the  world,  selecting  for  the  purpose  points  at  which  neutral 
commerce  can  be  most  effectually  intercepted.  His  Majesty's  Government  have  lately 
become  aware  that  a  large  addition  is  likely  to  be  made  to  the  number  of  Russian 
cruisers  employed  in  this  manner,  and  we  must,  therefore,  contemplate  the  possibility 
that  such  vessels  will  shortly  be  found  patrolling  the  narrow  seas  which  lie  on  the  route 
from  Great  Britain  to  Japan  in  such  a  manner  as  to  render  it  virtually  impossible  for 
any  neutral  vessel  to  escape  their  attention.  The  effects  of  -such  interference  with 
neutral  trade  will  be  disastrous  to  legitimate  commerce  passing  from  a  British  Port,  in 
the  United  Kingdom  to  a  British  Port  in  the  Far  East.'     (Pari.  Papers,  Cd.  2348  at  p. 

12.) 

"  In  the  case  of  the  Malacca,  of  course,  the  seizure  of  the  vessel  for  carrying  con- 
traband of  war  was  utterly  illegal,  as  the  munitions  of  war  were  marked  with  tho 
British  Government's  mark.     (Paris  Debates  [4th  series],  vol.  138,  p.  1434.)" 

Halleck,  Int.  Law  (4th  Baker's  ed.),  vol.  2,  p.  137,  note. 
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from  upholding  their  view  that  a  converted  vessel  may  not  alter- 
nately claim  the  character  and  the  privileges  of  a  belligerent  man-of- 
war  and  a  merchantman." 
Oppenhelm,  vol.  2,  104. 

Conversion  on  High  Seas. 

"  The  German  &  Russian  delegations  maintained  that  conversion 
ought  to  be  allowed  in  the  open  sea,  as  being  a  place  subject  to  no 
jurisdictfon  foreign  to  that  of  the  converting  state,  and  that  since 
it  is  permitted  to  turn  captured  ships  into  ships  of  war  in  the  open 
sea,  the  same  ought  to  be  allowed  for  one's  own  merchant-men.  In 
answer  it  was  pointed  out  that  neutrals  would  be  exposed  to  the  con- 
sequences of  the  change  of  a  ship's  character  made  in  the  open  sea 
without  their  having  an  opportunity  of  knowledge,  and  that  a  mer- 
chantman which  had  benefited  by  the  hospitality  of  a  neutral  port 
ought  not  afterwards  to  abuse  it  by  a  conversion.  It  must  be  con- 
fessed that  the  former  argument  is  difficult  to  refute  from  the  side 
of  the  lex  lata^  but  the  latter  argument  is  so  strong  on  the  side  of 
i\i%lex  ferenda  that  a  neutral  state  aggrieved  by  the  consequences  of 
a  conversion  on  the  high  seas  would  in  all  probability  refuse  to  the 
new  ship  of  war  admission  to  her  ports." 
Westlake,  vol.  2,  p.  308. 

Proceedings  at  Hague  Conference. 

The  questions  considered  by  the  Committee  charged  with  drawing 
up  the  Convention  (H,  VII  of  1907)  were  five  in  number  "(1)  Can 
merchant-ships  be  converted  into  ships  of  war?  (2)  What  is  a  ship 
of  war?  (3)  Where  can  conversion  take  place?  (4)  How  long  does 
the  conversion  last?  (5)  What  regulations  shall  be  applied  to  mer- 
chant-ships converted  into  ships  of  war. 

"  No  difficulty  was  occasioned  in  giving  an  affirmative  answer  to  the 
first  question ;  very  little  also  was  occasioned  in  framing  the  regula- 
tions to  be  applied  to  such  vessels,  and  any  doubt  which  may  have 
been  raised  as  to  the  re-introduction  of  privateering  under  the  guise 
of  volunteer  fleets  has  been  effectually  dispelled  by  the  acceptance  of 
the  six  rules  embodied  in  this  Convention — ^^  Privateering  is  and 
remains  abolished.'  *  *  *  These  Articles  embody  the  general 
principles  which  had  been  accepted  by  states,  and  except  for  the 
points  raised  on  Articles  3  and  5  were  accepted  without  discussion. 
The  C'Onvention  does  not  go  very  far,  but  it  may  be  welcomed  as  a 
beginning  of  a  set  of  written  rules  on  the  subject.  The  other  ques- 
tions discussed  were  found  to  be  insoluble. 

"Lord  Reay  [British  delegate  plenipotentiary]  desired  to  go  to 
the  root  of  the  whole  matter  at  the  beginning.  The  legality  of  the 
conversion  of  merchant  ships  into  '  ships-of-war '  was  not  doubted, 
but  the  fundamental  question,  which,  acting  on  the  instructions  of 
the  British  Government,  he  sought  to  have  settled  was — what  is  a 
ship  of  war?  The  difficulty  is  not  peculiar  to  this  question,  but  is 
equally  important  as  regards  the  meaning  to  be  attributed  to  the 
exem}»tion  from  capture  provided  for  in  Article  5  of  the  previous 
Convention  [HVI — 1907]  *  *  *  A  modern  navy  to  be  effective 
must  contain  more  than  battle-ships,  fast  cruisers,  torpedo-bonts  and 
destroyers  and  submarines.    If  a  fleet  is  to  remain  for  any  length  of 
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time  at  sea,  especially  if  its  state  does  not  possess  a  large  number  of 
coaling  stations  within  the  area  of  its  operations,  it  needs  a  whole 
auxiliary  fleet  of  colliers,  repairing  ships,  supply  ships,  despatch  ves- 
sels, transports  for  the  carriage  of  men,  ammunition,  etc.  The  fol- 
lowing proposition  introduced  by  Lord  Reay  was  framed  to  meet 
modern  conditions.  'There  are  two  classes  of  ships  of  war:  (A) 
fighting  ships  (vaisseaux  de  combat),  (B)  auxiliary  ships  (vaisseaux 
auxiliaries).'  He  proposed  to  assimilate  to  the  status  of  the  fighting 
ships  of  the  navy  the  auxiliary  ships  used  for  any  purpdse  of  the 
fleet.  Objection  was  taken  to  this  on  the  ground  that  the  principles 
of  '  unneutral  service '  were  involved,  and  that  this  subject  was  not 
included  in  tlie  Programme  of  the  Conference.  Lord  Reay  subse- 
quently withdrew  his  proposed  definition.  The  question  of  the 
length  of  the  period  of  the  conversion  of  merchant-ships  is  important 
in  this  connection  and  this  point  was  also  discussed  in  connection 
with  the  place  of  conversion.  Lord  Reay,  having  abandoned  the 
attempt  to  include  auxiliary  ships  under  the  head  of  ships  of  war, 
developed  his  proposals  in  regard  to  Class  A.  '  fighting  ships '  which 
were  defined  as :  '  Every  ship  flying  a  recognized  flag,  arined  at  the 
expense  of  the  state  for  attacking  the  enemy  and  the  officers  and 
crews  of  which  are  duly  authorized  for  the  purpose  by  the  Govern- 
ment to  which  they  belong.  It  shall  not  be  lawful  for  a  ship  to  be 
invested  with  this  character  save  before  its  departure  from  a  national 
port,  nor  to  be  divested  of  it,  save  after  return  to  a  national  port.' 
It  was  urged  in  support  of  this  view  that  for  a  neutral  to  allow  the 
conversion  to  take  place  in  one  of  its  ports  would  be  an  infraction  of 
its  neutrality,  and  for  a  belligerent  to  make  the  change  within  neu- 
tral waters  would  be  a  breach  by  a  belligerent  of  his  duties  to  a 
neutral,  and  that  vessels  so  converted  did  not  acquire  the  character 
of  a  regular  ship  of  war.  Against  conversion  on  the  high  seas  Lord 
Reay  urged  that  as  ships  of  war  were  accorded  rights  of  search  of 
neutral  vessels,  a  neutral  has  the  right  to  know  what  ships  are  author- 
ized to  exercise  this  right.  If  it  be  permitted  to  all  ships  which  have 
left  a  neutral  port  as  merchantmen  to  suddenly  appear  in  a  new 
character  (and  as  the  Japanese  delegate  pointed  out  the  converse 
case  would  be  equally  possible)  'regrettable  incidents'  would  be 
occasioned,  complications  in  regard  to  breach  of  neutrality  laws 
would  occur  and  an  intolerable  situation  would  be  created.  The 
Dutch  delegate  supported  the  proposition  to  limit  conversion  to 
national  ports.  The  United  States  &  Japanese  delegates  also  con- 
curred with  the  addition  of  '  ports  or  territorial  waters  in  the  naval 
or  military  occupation '  of  the  Power  making  the  conversion. 

"  The  delegates  of  Germany,  Russia  and  France  opposed  these  pro- 
posals and  contended  that  such  conversion  was  permissible  on  the 
high  seas.  They  urged  that  there  was  no  existing  rule  of  interna- 
tional law  against  it,  that  as  the  laws  of  many  states  allowed  the  pri- 
vate property  of  nationals  to  be  employed  for  operations  of  war,  such 
states  could  exercise  this  right  within  territories  under  their  jurisdic- 
tion and  also  on  the  high  seas  which  are  subject  to  the  jurisdiction  of 
no  one  Power.  A  prize  captured  from  the  enemy  on  the  high  seas, 
and  suitable  for  conversion,  could  at  once  be  turned  into  a  ship  or 
war  by  placing  her  under  the  command  of  an  officer  of  the  capturing 
ship  and  transferring  to  her  a  crew  and  if  this  is  ex  kypothesi  allow- 
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able,  it  is  equally  allowable  for  a  ship  of  war  meeting  a  merchantman 
of  its  own  state  on  the  high  seas  to  make  a  conversion  in  a  similar 
manner.  M.  Renault  (France)  agreed  that  conversion  must  not 
take  place  in  neutral  ports  or  territorial  waters  but  otherwise  he  sup- 
ported the  German  and  Russian  poin^of  view. 

"The  Italian  delegate  (Count  Tomielli),  *  *  *  endeavored 
to  bring  about  a  compromise  between  the  opposing  views  of  Germany 
and  Great  Britain;  he  moved  '  That  ships  which  leave  the  territorial 
waters  of  their  country  after  the  opening  hostilities  cannot  change 
their  character  either  on  the  high  seas  or  in  the  territorial  waters  of 
another  state.'  M.  Fusinato  (Italy)  in  supporting  this  proposal 
pointed  out  that  it  would  be  a  serious  matter  for  a  merchant-ship 
which  had  enjoyed  the  right  of  entry  of  a  neutral  port  to  be  able  to 
take  advantage  of  its  commercial  character  there  and  immediately 
on  reaching  the  high  seas  to  throw  it  off.  Such  a  proceeding  was 
nothing  less  than  an  abuse  of  neutral  hospitality.    ^^   *     * 

"  The  really  important  question  [the  place  where  conversion  might 
occur]  was  therefore  left  undecided.  A  similar  fate  befell  the  at- 
tempt to  settle  the  period  of  duration  of  the  conversion.  The  Austro- 
Hungarian  delegate  proposed  that  a  ship  once  converted  could  not 
be  re-converted  until  the  termination  oi  the  war  *  *  *."  This 
"  was  meant  to  prevent  the  not  impossible  case  of  a  converted  mer- 
chantman which  had  entered  a  neutral  port  as  a  ship  of  war,  leaving 
and  returning  in  a  few  hours  having  divested  herself  of  her  char- 
acter on  the  high  seas,  for  as  was  pointed  out  by  the  Japanese  dele^ 
gate,  if  conversion  on  the  high  seas  is  allowed,  it  would  be  equally 
•possible  for  the  act  of  re-conversion  or  divestment  of  the  public  char- 
acter to  take  place  there  also.    Lord  Reay's  proposition  allowed  the 

character  of  the  converted  ship  to  be  divested  only  in  a  national  port. 
♦     ♦     ♦ 

"  In  this  case,  as  in  so  many  other  questions  discussed  at  the  con- 
ference, the  conflict  of  political  interest  was  found  to  be  too  acute  to 
allow  of  a  settlement  of  a  problem  which,  if  it  is  allowed  to  remain 
in  its  present  extremely  unsatisfactory  condition,  will  be  certain  on 
the  outbreak  of  a  naval  war  to  bring  about  strained  relations  between 
the  states  which  hold  such  divergent  views.  Every  principle  of  the 
law  of  neutrality  demands  that  the  conversion  of  merchant-ships  in 
neutral  waters  should  be  recognized  as  illegal ;  but  there  was  not  ab- 
solute unanimity  even  on  this.  The  British  proposal  started  with 
an  endeavor  to  obtain  the  acceptance  of  such  a  definition  of  ships  of 
war  as  would  '  prove  sufficient  to  prevent  the  issue  by  any  Power  of 
letters  of  Marque.'  (British  Instructions.)  The  Articles  agreed  to 
by  the  Conference  have  formulated  principles  which  will  have  this 
eiffect.  The  Italian  proposal  was  one  which,  while  being  wholly  con- 
sistent with  principle,  allowed  for  the  exceptional  case  of  '  convert- 
ible^ vessels  which  were  on  the  high  seas  at  the  outbreak  of  war.  This 
proposal,  embodying  the  British,  Japanese  and  American  views, 
would  have  allowed  the  conversion  of  merchant-ships  only  in  the  na- 
tional ports  and  territorial  waters  of  the  converting  Power  or  in  ports 
and  territorial  waters  occupied  by  it.  Conversion  on  the  high  seas 
would  have  been  prohibited  in  the  case  of  all  ships  leaving  their  na- 
tional ports  after  the  outbreak  of  war,  but  allowed  in  the  case  of  those 
which  left  a  port  before  the  outbreak  of  war.    If  these  proposals,  and 
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the  Austrian  proposition  that  conversion  when  once  effected  should 
continue  for  the  duration  of  the  war,  had  been  added  to  the  rules 
adopted  by  the  Conference,  a  valuable  and  important  addition  would 
have  been  made  to  the  law  of  Nations.  Neutral  rights,  wholly  ig- 
nored by  the  Russo-German  proposals,  would  have  been  safeguarded, 
and  belligerents  would  have  avoided  the  friction  with  neutrals  which 
must  inevitably  take  place  so  long  as  the  present  uncertainty  ex- 
ists.    ♦    *     ♦ 

"  The  subject  of  the  conversion  of  merchant  vessels  into  war-ships 
on  the  high  seas  was  examined  at  the  Naval  Conference  "  at  London 
in  1909.  "  The  conflicting  views  which  were  so  strongly  marked  at 
the  Haffue  recurred  at  that  Conference.  Similar  arguments  to  those 
adduced  at  the  Hague  were  again  advanced  by  the  delegates  of  the 
different  states,  but  though  all  were  agreed  that  it  would  be  a  great 
advantage  to  put  an  end  to  an  uncertainty,  all  attempts  to  bring 
about  an  understanding  were  unsuccessful.  States  claiming  an  un- 
restricted right  of  conversion  on  the  high  seas  '  refused  to  make  any 
concessions  or  to  abate  one  jot  from  the  claim  to  the  absolutely 
unfettered  exercise  of  the  right  which  its  advocates  vindicate  as  a 
rule  forming  part  of  the  existing  law  of  nations.'  The  British  dele- 
gation declined  to  admit  the  right. 

"At  one  point  of  the  proceedings  it  appeared  possible  to  come  to 
an  agreement  on  the  subject  of  re-conversion  so  as  to  prevent  a 
'war-ship  (generally  a  recently  converted  merchant  vessel)  dofBng 
its  character  so  as  to  be  able  to  revictual  or  refit  in  a  neutral  port 
without  being  bound  by  the  restrictions  imposed  on  war-ships.'  The 
delicate  position  of  a  neutral  state  in  sudi  circumstances  was  ad- 
mitted. 'Agreement  might  perhaps  have  been  reached  on  this  j^ro- 
posal,  but  it  seemed  very  difficult  to  deal  with  this  secondary  aspect 
of  a  question  which  there  was  no  hope  of  settling  as  a  whole  *  *  *. 
The  question  of  conversion  on  the  high  seas  and  that  of  re-conversion 
therefore  remain  open." 

Higgins,  pp.  315-321. 

The  decree  of  April  23,  1898,  of  the  Spanish  Government  "de- 
clared that  the  Government  would,  for  the  purposes  of  cruising, 
organize  a  service  of  '  auxiliary  cruisers  of  the  navy,'  composed  of 
*  ships  of  the  Spanish  mercantile  navy  '  and  ^  subject  to  the  statutes 
and  jurisdiction  of  the  navy.' " 
Moore's  Digest,  vol.  7,  p.  542. 

Keport  of  Drafting- Committee,  London  Conference. 

"  The  program  mentions  under  head  (/) :  The  legality  of  the  con- 
version of  a  merchant  vessel  into  a  warship  on  the  high  seas.  The 
conflicting  views  on  this  subject  which  became  apparent  at  the  con- 
ference of  The  Hague  in  1907,  have  recurred  at  the  present  confer- 
ence. It  may  be  concluded,  both  from  the  statements  in  the  mem- 
oranda and  from  the  discussion,  that  there  is  no  generally  accepted 
rule  on  this  point,  nor  do  there  appear  to  be  any  precedents  which 
can  be  adduced.  Though  the  two  opposite  opinions  were  defended 
with  great  warmth,  a  lively  desire  for  an  understanding  was  ex- 
pressed on  all  sides;  everybody  was  at  least  agreed  that  it  would  be  a 
great  advantage  to  put  an  end  to  uncertainty.    Serious  efforts  were 
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made  to  do  justice  to  the  interests  espoused  by  both  sides,  but  these 
unfortunately  failed.  A  subsidiary  question  dependent  on  the  pre- 
vious one,  on  which,  at  one  moment  it  appeared  possible  to  come  to 
an  agreement,  is  that  of  reconversion.  According  to  one  proposal  it 
was  to  be  laid  down  that '  merchant  vessels  converted  into  warships 
can  not  be  reconverted  into  merchant  vessels  during  the  whole  course 
of  the  war.'  The  rule  was  absolute  and  made  no  distinction  as 
regards  the  place  where  reconversion  could  be  effected ;  it  was  dic- 
tated by  the  idea  that  such  conversion  would  always  have  disad- 
vantages, would  be  productive  of  surprises,  and  lead  to  actual  frauds. 
As  unanimity  in  favor  of  this  proposal  was  not  forthcoming,  a  sub- 
sidiary one  was  brought  forward,  viz, '  The  conversion  of  a  warship 
into  a  merchant  ve^sd  on  the  high  seas  is  forbidden  during  the  war.' 

"  The  case  had  in  view  was  that  of  a  warship  (generally  a  recently 
converted  merchant  vessel)  doflSng  its  character  so  as  to  be  able 
freely  to  revictual  or  refit  in  a  neutral  port  without  being  boimd  by 
the  restrictions  imposed  on  warships.  Will  not  the  position  of  the 
neutral  State  between  two  belligerents  be  delicate,  and  will  not  such 
State  expose  itself  to  reproach  whether  it  treats  the  newly  converted 
ship  as  a  merchant  vessel  or  as  a  warship?  Agreement  might  per- 
haps have  been  reached  on  this  proposal,  but  it  seemed  very  diflScult 
to  deal  with  this  secondary  aspect  of  a  question  which  there  was  no 
hope  of  settling  as  a  whole.  This  was  the  decisive  reason  for  the 
rejection  of  all  proposals. 

"  The  question  of  conversion  on  the  high  seas  and  that  of  reconver- 
sion therefore  remain  open." 

General  report  of  drafting  committee^  to  London  Naval  Conference. 

Views  of  British  Government. 

"  No  ffeneral  practice  of  nations  has  prevailed  in  the  past  on  this 
point  [the  conversion  of  merchant  vessels  into  war-ships  on  the  high 
seas]  irom  which  any  principles  can  be  deduced  and  formulated  as 
the  established  rules  oi  international  law.  So  far  as  can  be  ascer- 
tained there  are  no  precedents  on  the  subject. 

"The  question  is  regarded  by  His  Majesty's  Government  as  one 
to  be  decided  by  reference  to  the  rights  of  neutrals.  Resistance  on 
the  part  of  a  neutral  merchant- vessel  to  the  exercise  of  the  admitted 
belligerent  right  of  visit  and  search,  involving  as  it  does  the  possible 
condemnation  of  the  vessel  as  good  prize,  is  so  serious  a  matter  for 
the  neutral,  that  it  is  essential  that  there  should  be  no  possibility 
of  doubt  as  to  the  ships  that  are  entitled  to  exercise  this  right.  It  is 
submitted  that  the  true  rule  to  be  deduced  from  the  principles  which 
govern  the  relations  between  belligerents  and  neutrals  is  that  the 
exercise  of  the  right  to  visit  and  bring  in  neutral  merchant- vessels 
is  strictly  limited  to  ships  being,  and  known  to  be,  public  ships  of  the 
belligerent  fighting  fleet  flying  the  pennant.  It  would  be  a  grave 
extension  of  that  right  if  it  were  held  to  be  permissible  to  exercise 
those  powers  by  means  of  vessels,  believed  by  neutrals  to  be  peace- 
ful merchant-vessels,  suddenly  and  without  warning  converted  into 
ships  of  war,  possibly  in  the  immediate  neighbourhood  of  vessels 
which  they  desire  to  stop  and  search.  Any  further  limitation  to  the 
security  or  peaceful  commerce  or  of  the  freedom  of  neutral  vessels  to 
navigate  the  seas  is  opposed  to  the  general  interests  of  nations,  while 
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the  exercise  of  belligerent  force  against  neutrals  in  the  manner  in- 
dicated above  would  almost  inevitably  lead  to  friction,  with  the 
attendant  danger  of  bringing  other  nations  into  the  arena  of  war. 
The  somewhat  arbitrary  powers  accorded  to  belligerents  as  against 
neutrals  for  the  protection  of  the  vital  interests  of  the  former  5iould 
not,  it  is  submitted,  be  increased  by  according  sanction  to  proceedings 
which,  however  they  may  be  argumentatively  sustained,  are  entirely 
novel  and  without  the  support  of  any  existing  principles  of  inter- 
national law.  His  Majesty^s  Government,  therefore,  regard  it  as  of 
great  importance  to  neutrals  that  units  of  the  fighting  force  of  a 
belligerent  should  not  be  created  except  within  the  jurisdiction  of  that 
Power. 

"  The  only  cases  decided  in  the  British  Prize'  Courts,  where  any 
point  of  this  kind  has  arisen,  are  some  decisions  on  the  rights  of  the 
original  British  owners  of  ships,  which  had  been  captured  by  the 
enemy,  to  restitution  of  their  property  on  its  subsequent  recapture 
by  the  British  forces.  [The  Ceylon^  1  Dod.  105;  The  Georgiana^  1 
Dod.  397.]  The  British  Prize  Act  deprived  the  original  owner  of  his 
right  to  restitution,  if  the  vessel  had  been  set  forth  as  a  ship  or  vessel 
of  war.  These  cases  deal  only  with  the  rights  of  the  respective 
groups  of  British  claimants,  as  determined  by  the  Act  of  Parliament, 
and  have,  therefore,  little  or  no  bearing  on  the  general  question." 

Memorandum  of  views  of  British  Govermnent  as  to  rules  of  International 
Law  on  points  enumerated  in  the  programme  of  the  London  Conference. 
British  ParUamentary  Papers,  Misc.  No.  4  (1909)  (Cd.  4554),  p.  10. 

Views  of  British  Government. 

"  37.  The  conditions  under  which  merchant-ships  may  be  converted 
into  war-ships  were  much  debated  at  the  second  Peace  Conference, 
and  on  a  number  of  points  an  agreement  was  reached,  which  was 
finally  embodied  in  one  of  the  conventions  annexed  to  the  final  act  of 
the  conferenQe.  In  regard  to  one  important  point,  however,  namely, 
as  to  whether  such  conversion  could  be  legally  effected  on  the  high 
seas,  it  was  found  impossible  to  arrive  at  any  understanding.  The 
preamble  of  the  convention  referred  to  accordingly  recites  that — 

'  Whereas  the  Contracting  Powers  have  been  unable  to  come  to  an 
agreement  on  the  question  whether  the  conversion  of  a  merchant- 
ship  into  a  war-ship  may  take  place  upon  the  high  seas,  it  is  under- 
stood that  the  question  of  the  place  where  such  conversion  is  effected, 
remains  outside  the  scope  of  this  agreement,  and  is  in  no  way  affected 
by  the  following  rules    *     *     *.' 

"  38.  In  the  presence  of  this  clearly  recorded  divergence  of  views 
it  is  not  possible  to  expect  that  the  forthcoming  conference  could 
bring  about  agreement  as  to  the  existing  law,  but  His  Majesty's  Gov- 
,  ernment  earnestly  hope  that  means  will  be  found  to  frame  a  common 
rule  to  which  the  principal  naval  Powers  will  bind  themselves  to 
conform  in  future.  Such  a  rule  must  obviously  be  in  the  nature  of 
a  compromise,  and  it  would  have  to  be  established  by  way  of  a  con- 
vention. Apart  from  the  important  question  of  pripiciple  involved, 
there  are  two  practical  considerations  which  have  chiefly  weighed 
with  His  Majesty's  Government  in  refusing  to  recognize  the  right 
to  convert  merchant- vessels  into  ships  of  war  on  the  high  seas.  One 
is  the  facility  which  such  a  right  would  give  to  the  captain  of  a 
merchant- vessel  qualified  to  act  as  a  war-ship,  to  seize  enemy  or  neu- 
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tral  ships  without  warning.  The  other  is  that  enemy  vessels  under 
the  mercantile  flag,  but  suitable  for  conversion,  would  be  able,  as 
merchantmen,  to  claim  arid  obtain  in  neutral  ports  all  the  hospitality 
and  privileges  which  would,  under  the  accepted  rules  of  naval  war- 
fare, be  denied  to  them  if  they  were  war-ships.  Availing  herself  of 
these  advantages,  such  a  vessel,  found  in  distant  waters  after  the  out- 
break of  hostilities,  would  be  enabled  to  pass  from  one  neutral  port 
to  another  until  she  reached  the  particular  point  in  her  voyage  where 
she  might  most  conveniently  be  converted  into  a  commerce  destroj^er. 
These  difficulties  might  be  met  by  restricting  the  right  of  conversion 
on  the  high  seas  to  the  case  of  vessels  which  had  previously  been 
specifically  and  publicly  designated  by  the  respective  governments  as 
suitable  for  the  purpose  and  borne  on  their  navy  lists;  and  by  sub- 
jecting such  vessels,  while  in  neutral  ports,  to  the  same  treatnient  as 
belligerent  men-of-war.  But  any  other  suggestions  which  may  be 
made  in  the  desired  direction.  His  Majesty^s  Government  will  be 
ready  to  examine  sympathetically." 

Instructions,  December  1,  1908,  from  Sir  Edward  Grey  to  Lord  Desart, 
British  delej?ate  to  the  London  Conference.  British  Parliamentary 
Papers,  Misc.  No.  4  (1909)   (Cd.  4554),  p.  31. 

Beport  of  British,  Delegates  to  London  Conference. 

"  36.  The  one  subject  of  the  programme  which  has  found  no  men- 
tion in  the  [London]  Declaration  is  the  conversion  of  merchant- 
vessels  into  men-of-war  on  the  high  seas.  The  question  is  one  of 
those  which  had  been  left  unsolved  by  the  second  Peace  Conference, 
and  so  decided  was  the  division  of  opinion  subsequently  revealed  by 
the  memoranda  exchanged  by  the  several  governments  before  the 
meeting  of  the  present  Naval  Conference,  that  it  had  been  found 
impossible  to  state,  in  the  shape  even  of  a  mere  Basis  of  Discussion, 
an  underlying  general  principle  commonly  accepted.  In  our  instruc- 
tions the  hope  was  nevertheless  expressed  that  some  means  might  be 
found  of  reconciling  the  opposing  views  and  to  unite  on  the  basis  of 
a  compromise,  for  which  we  were  allowed  a  fairly  wide  discretion. 
We  regret,  however,  that,  in  this  instance,  all  our  efforts  in  bringing 
about  an  understanding  were  unsuccessful.  We  did  not  fail  to  put 
forward  the  arguments  which,  in  the  view  of  His  Majesty's  Govern- 
ment, militate  against  the  recognition  of  an  unrestricted  right  of 
conversion  on  the  high  seas,  and  we  endeavoured  in  vain  to  obtain, 
in  return  for  a  recognition  of  such  right  subject  to  proper  limitation, 
some  guarantees  against  the  abuses  to  which  it  appears  to  be  ob- 
viously liable.  We  were  met  with  a  refusal  to  make  any  concessions 
or  to  abate  one  jot  from  the  claim  to  the  absolutely  unfettered  exer- 
cise of  the  right,  which  its  advocates  vindicate  as  a  rule  forming  part 
of  the  existing  law  of  nations.  In  these  circumstances  we  felt  that 
we  had  no  option  but  to  decline  to  admit  the  right,  and  the  result  is 
that  the  question  remains  an  open  one." 

Report,  March  1,  1909,  of  the  British  delegates  at  the  Naval  Conference 
to  Sir  Edward  Grey,  British  Parliamentary  Papers,  Misc.  No.  4  (1909) 
(Cd.  4554),  p.  101. 

The  place  where  the  conversion  covered  by  Hague  VII,  1907  may 
take  place  is  left  open.  The  preamble  to  this  Convention  recites: 
"Whereas,  however,  the  contracting  powers  have  been  unable  to 
come  to  an  -agreement  on  the  question  whether  the  conversion  of  a 
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merchant  ship  into  a  warship  may  take  place  on  the  high  seas,  it  is 
understood  that  the  question  of  the  place  where  such  conversion  is 
effected  remains  outside  the  scope  of  tnis  agreement  and  is  in  no  way 
affected  by  the  following  rules." 

This  Convention  as  "  finally  agreed  upon  relates  to  vessels  which. 
have  already  been  converted  into  war  vessels  rather  than  to  their 
conversion." 

International  Law  Discussions,  United  States  Naval  War  College,  1912,  pp. 
169,  170. 

"  It  is  suggested  that  this  Convention  should  be  entitled  'A  Con- 
vention to  secure  the  observance  of  the  Declaration  of  Paris  in  regard 
to  privateering.'" 

Higglns,  p.  312,  International  Law  Discussions,  United  States  Naval  War 
College,  1912,  p.  170. 

Article  1,  Hague  VII,  1907,  substantially  appears  as  Art.  3  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 

In  the  case  of  the  Ceylon  (1811)  (1  Dod.  105,  2  Boscoe,  133),  Sir 
William*  Scott  considered  a  question  somewhat  similar  to  the  one 
involved  in  H  VII,  1907,  Art.  1.  The  British  Prize  Act  (45  Geo.  Ill, 
c.  72),  allowed  salvage  in  the  case  of  recapture  of  British  merchant 
vessels  except  such  as  had  been  "  set  forth  as  ships  or  vessels  of  war 
by  the  enemy."  With  reference  to  this  language  Sir  William  Scott 
said :  " '  Setting  forth '  does  not,  I  think,  necessarily  mean  send- 
ing out  of  port.  It  is  no  necessary  part  of  the  interpretation 
that  she  should  have  been  carried  into  port  and  sent  out  with  a 
formal  and  regular  commission ;  it  is  sufficient  if  she  has  been  used 
in  the  operations  of  war,  and  constituted  a  part  of  the  naval  and 
military  force  of  the  enemy.  Non  constat  that  there  was  not  a 
regular  commission  of  war  in  the  present  case;  that  must  remain 
matter  of  conjecture  only,  since  all  the  ship's  papers  are  lost.  I  hold 
it,  however,  to  be  unnecessary  that  she  should  have  been  regularly 
commissioned;  it  is  enough  that  she  was  employed  in  the  public 
military  service  of  the  enemy  by  those  who  had  competent  authority 
so  to  employ  her.  In  the  case  of  Costor  [Lords  of  Appeal,  May, 
1795],  which  ship  was  not  carried  into  port,  there  was  no  regular 
commission,  for  it  was  not  in  the  powe^  of  the  admiral  to  grant  a 
regular  commission;  he  has  only  an  inchoate  authority  for  such  a 
purpose,  and.  his  acts  necessarily  require  confirmation;  yet  in  that 
case,  it  was  held  that  the  ship,  though  commissioned  by  the  admiral 
alone,  was  sufficiently  clothed  with  the  character  of  a  vessel  of  war. 
A  commission  of  war  is  conclusive  of  itself  as  to  the  character  of  a 
ship ;  but  it  by  no  means  follows  that  a  regular  and  formal  commis- 
sion is  in  all  cases  indispensable.  The  want  of  such  an  instrument 
is  not  fatal;  it  may  be  supplied  in  various  ways  by  acts  equivalent 
to  a  commission." 

The  legal  status  of  one  of  the  vessels  of  the  International  Navi- 
gation Company,  the  S.  S.  City  of  Paris,  renamed  the  U.  S.  S.  Yale, 
taken  over  by  the  United  States  during  the  Spanish-American  War, 
under  the  provisions  of  the  Act  of  March  3,  1891  (26  Stat.,  830), 
was  considered  by  a  United  States  Court  in  determining  the  question 
whether  the  civilian  crew  were  entitled  to  share  in  the  distribution  of 
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the  prize  money  arising  out  of  the  capture  of  the  Rita^  an  enemy  mer- 
chant vessel,    in  this  case  (1898)   (89  Fed.  T63),  the  court  said: 

"  By  a  charter  party  and  supplementary  agreement  entered  into 
April  30,  1898,  between  the  company  and  the  government  *  *  * 
possession  of  the  ship  was  transferred  to  the  government.  Bj^  it 
she  was  heavily  armed,  and  converted  into  an  auxiliary  cruiser, 
and  her  name  changed.  The  charter  party  provided  that  the  ship 
should  be  ^manned,  victualed,  and  supplied  at  the  expense  of  the 
charterer,'  which  is  also  to  pay  all  other  expenses  whatsoever,  and 
return  the  same  in  good  repair,  less  ordinary  wear  and  tear,  at  the 
termination  of  the  chartermg  which  was  to  be  at  the  will  of  the 
charterer.  The  supplementary  agreement  provided  that  the  ship  was 
*to  be  manned  by  her  regular  officers  and  crew,  and  in  addition 
thereto  was  to  take  on  board  two  naval  officers,  a  marine  officer, 
and  a  guard  of  thirty  marines,  and  was  to  be  victualed  and  supplied 
with  two  months'  provisions,  and  about  four  thousand  tons  of  coal; 
the  actual  cost  to  tne  owners  of  such  additional  equipment  and  serv* 
ices  to  be  reimbursed  by  the  charterer  upon  bills  to  be  certified  by 
the  senior  naval  officer  on  board.'  There  were  also  provisions  pro- 
tecting the  owner  against  all  expenses  and  liability,  and  a  provision 
that  during  the  continuance  or  the  supplementary  agreement  the 
steamship  was  to  be  '  under  the  entire  control  of  the  senior  naval 
officer  on  board.'    *     *     * 

"  The  evidence  fully  established  the  fact  that  the  petitioner  Wat- 
kins  and  others  of  the  crew  of  the  City  of  Paris^  mentioned  in  his 
petition,  although  not  formally  .enlisted,  were  '  doing  duty  on  board 
and  borne  upon  the  books.'  They  were  charged  with  the  navigation 
of  the  ship.  There  was  no  other  crew  on  board  capable  of  perform- 
ing that  service.  From  them  was  selected  the  prize  master  and  crew 
which  brought  the  Rita  into  port  for  condemnation.  If  they  were 
not  '  in  the  service '  of  the  government  while  performing  that  mis- 
sion, they  incurred  the  hazard  of  being  considered  as  pirates." 

The  court  held  that  the  civilian  crew  were  entitled  to  share  in  the 
prize  money. 


CONVEBTED  MEBCHANT  SHIPS  TO  BE  MABKED  BXTEBNILLT  AS  ABE  OTHEB  WAB-SHIPS  OF 

THEIB  NATIONALITT. 

Merchant  ships  converted  into  war-ships  must  bear  the  ex- 
ternal marks  which  distinguish  the  war-ships  of  their 
nationality. — Article  2^  Hague  VII^  1907. 

"Article  4.  Vessels  converted  into  warships  must  bear  the  exterior 
marks  which  distinguish  the  warships  of  their  nationality." 
Institute  (1913),  p.  176. 

"2.  *  *  *  The  necessary  distinctive  features  of  vessels  of  war 
are. — ^War  flag  (together  with  the  pennant,  as  a  rule),  ccwnmander 
commissioned  by  the  state,  whose  name  appears  in  the  navy  list,  and 
military  disciplined  crew.    *    ♦    * " 

German  Prize  Rules,  1909. 

Article  2,  Hague  VII,.  1907,  substantially  appears  as  Art.  4  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 
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COHHANDBBS  OF  CONTESTED  KEBCHANT  SHIPS  TO  BE  DULY  OOMMISSIONED  AMB  KAMEB 

AMONG  OFFICEBS  OF  FIGHTINe  FLEET. 

The  commander  miust  be  in  the  service  of  the  State  and  duly 
commissioned  by  the  competent  authorities.  His  name 
must  figure  on  the  list  of  the  officers  of  the  fighting  fleet. — 
Article  5,  Hague  VII,  1907. 

"Article  5.  The  commander  must  be  in  the  service  of  the  State 
and  duly  commissioned  by  the  competent  authorities ;  his  name  must 
appear  on  the  list  of  oflScers  of  the  fighting  fleet." 

Institute  (1913),  p.  176. 

Article  3,  Hague  VII,  1907,  appears  as  Art  6  of  the  Austro- 
Hungarian  Rules  of  Maritime  and  Land  Warfare;  1913. 
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GUWS  OP  CfHimTSB  HSBCHAlfT  SUPS  TO  BB  S17BJBCT  TO  MIIiITiBT  BIBGIPIiIHB. 

The  crew  must  be  subject  to  military  discipline. — Article  4j 
Hague  VII,  1907. 

'^Abticlb  6.    The  crew  most  be  subject  to  the  rules  of  military  dis- 
cipline." 

Institute  (1913),  p.  176. 

Article  4,  Hague  VII,  1907,  appears  as  Art.  6  of  the  Austro-Hun- 
garian  Eules  of  Maritime  and  Limd  Warfare,  1913. 

"  2.  These  vessels  [naval  auxiliaries]  shall  be  governed  by  the  laws 
of  the  United  States,  by  the  Navy  Begulations,  and  Naval  Instruc- 
tions as  far  as  they  may  be  applicable,  and  by  these  regulations." 
United  States  Naval  Auxiliary  Service  Regulations,  1914. 
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CONTSBTED  HSBCHANT  SHIPS  TO  OBSBBTB  LAWS  AND  CUST0B8  OF  WAB. 

Every  merchant  ship  converted  into  a  war-ship  must  ob* 
serve  in  its  operations  the  laws  and  customs  of  war. — 
Article  5,  Hague  VII,  1907. 

"Article  7.  Every  vessel  converted  into  a  warship  must  observe  in 
its  operations  the  laws  and  customs  of  war." 
Institute  (1913),  p.  176. 

Article  5,  Hague  VII,  1907,  appears  as  Art  7  of  the  Austro- 
Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 

561 
58541—18 ^36 


CONYEBSIOK  OF  HSBCHA^T  8HIP8  TO  BB  ANHOITlfCED  IN  LIST  OF  WAB-SHIPS  IS  SOON 

▲S  P08SIBLB. 

A  belligerent  who  converts  a  merchant  ship  into  a  war-ship 
must,  as  soon  as  possible,  announce  such  conversion  in 
the  list  of  war-ships. — Article  6^  Hague  VII^  1907. 

"Article  8.  The  belligerent  who  converts  a  vessel  into  a  warship 
must,  as  soon  as  possible,  announce  such  conversion  in  the  list  of 
warships." 

Institute  (1913),  p.  176. 

"  112.  The  Captain  is  authorized  to  employ  a  ship  which  has  been 
captured  as  hostile  under  10  to  16,  as  an  auxiliary  vessel,  or,  if  its 
sending  in  seems  not  to  the  purpose  or  unsafe,  to  destroy  it.  The 
same  holds  for  a  ship  captured  under  56,  if  it  is  certain  that  an  un- 
neutral service  of  serious  nature  can  be  proved  before  the  prize  court. 

"  The  conversion  into  a  man-of-war  is  connected  with  the  require- 
ments of  Convention  VII,  2nd  Hague  Conference." 
German  Prize  Rules,  1909. 

"  148.  If  the  public  interest  requires,  you  may  rearm  captured 
enemy  vessels  and  employ  them  for  the  needs  of  the  service,  after 
having  drawn  up,  so  far  as  possible,  a  summary  inventory  of  them, 
with  valuations." 

"149.  You  may  likewise  utilize,  for  the  service  of  the  fleet,  the 
cargoes  of  enemy  vessels,  after  having  made  a  detailed  inventory 
thereof,  with  values." 

"  150.  You  likewise  have  a  right  to  act  in  this  way  with  the  supplies 
of  the  vessel,  especially  fuels  and  fats." 

"  151.  The  reports  drawn  up  in  execution  of  these  provisions  must 
be  attached  to  the  dossier  of  the  prize;  a  duplicate  thereof  shall  be 
addressed  to  the  Minister  of  the  Ifavy,  and  another  to  the  captain 
of  the  captured  vessel." 

French  Naval  Regulations,  1912. 

Article  6,  Hague  VII,  1907,  substantially  appears  as  Artw  8  of  the 
Austro-Hunganan  Eules  of  Maritime  and  Land  Warfare,  1913. 
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MILITABT  HOSPITAL  SHIPS  DEFINED— TO  BE  RESPECTED  AND  FREE  FROM  CAPTURE,  AND 
NOT  SUBJECT  TO  LIMITATIONS  IMPOSED  UPON  WAR-SHIPS  REGARDING  STAT  IN  NEUTRAL 
PORTS. 

Military  hospital  ships,  that  is  to  say,  ships  constructed  or 
assigned  by  States  specially  and  solely  with  a  view  to 
assisting  the  wounded,  sick,  and  shipwrecked,  the  names 
of  which  have  been  communicated  to  the  belligerent 
Powers  at  the  commencement  or  during  the  course  of  hos- 
tilities, and  in  any  case  before  they  are  employed,  shall 
be  respected,  and  can  not  be  captured  while  hostilities  last. 

These  ships,  moreover,  are  not  on  the  same  footing  as  war- 
ships as  regards  their  stay  in  a  neutral  port. — Article  i, 
Hague  X,  1907. 

Article  1,  Hague  X,  1907,  is  substantially  identical  with  Article  1, 
Hague  III,  1899. 

"Art.  IX.  The  military  hospital  ships  remain  under  martial  law 
in  all  that  concerns  their  stores;  they  become  the  property  of  the 
captor,  but  the  latter  must  not  divert  them  from  their  special  appro- 
priation during  the  continuance  of  the  war. 

"  The  vessels  not  equipped  for  fighting,  which,  during  peace,  the 
government  shall  have  officially  declared  to  be  intended  to  serve  as 
floating  hospital  ships,  shall,  however,  enjoy  during  the  war  complete 
neutrality,  both  as  regards  stores,  and  also  as  regards  their  staff,  pro- 
vided their  equipment  is  exclusively  appropriated  to  the  special 
service  on  which  they  are  employed." 

Geneva  Convention,  1868. 

At  an  International  Conference  that  met  at  the  Hague  in  1904, 
"  for  the  purpose  of  defining  the  status  of  hospital  ships  when  enter- 
ing neutral  ports,"  the  following  articles  were  adopted : 

"Article  1. — Hospital  ships,  concerning  which  the  conditions  set 
forth  in  Articles  1,  2  and  3  of  the  Convention  concluded  at  the  Hague 
on  July  29,  1899,  for  the  adaptation  to  Maritime  Warfare  of  the 
principles  of  the  Geneva  Convention  of  August  22,  1864,  are  fulfilled 
shall  be  exempted  in  time  of  war  f  i:om  all  dues  and  taxes  imposed  on 
vessels  for  the  benefit  of  the  State  in  the  ports  of  the  Contracting 
Parties. 

"Article  2. — The  provision  of  the  foregoing  article  does  not  pre- 
vent the  application  by  means  of  visitation  or  other  formalities  of 
the  fiscal  or  other  laws  in  force  at  said  ports. 

"Article  3. — The  rule  laid  down  in  article  first  is  binding  only  on 
the  contracting  Powers  in  case  of  war  between  two  or  more  of  them. 
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The  said  rule  shall  cease  to  be  binding  from  the  time  when  a  non- 
Contr acting  Power  shall  join  one  of  the  belligerents  in  a  war  between 
Contracting  Powers." 

This  Convention  was  signed  by  the  representatives  of  a  nmnber  of 
countries,  including  Germany,  Austria-Hungary,  the  United  States, 
France,  Italy,  Japan,  and  Russia.  Great  Britain  took  ho  part  in  the 
Conference. 

Treaties,  &c.,  of  United  States,  Malloy,  vol.  2,  2135. 

"Article  41.  *  *  *  Hospital  ships, — ^Military  hospital-ships^ 
that  is  to  say,  ships  constructed  or  assigned  by  States  specially  and 
solely  with  a  view  to  assisting  the  wounded,  sick  and  shipwrecked, 
the  names  of  which  have  been  communicated  to  the  belligerent 
Powers  at  the  commencement  or  during  the  course  of  hostilities,  and 
in  any  case  before  they  are  employed,  shall  be  respected,  and  cannot 
be  captured  while  hostilities  last.  ♦  ♦  ♦  " 
Institute  (1913),  p.  183. 

"Articue  49.  Sicspension  of  immunities. — ^The  exceptions  con- 
sidered in  Articles  41  *  *  *  cease  to  be  api)licable  if  the  vessels 
to  which  they  refer  participate  in  the  hostilities  in  any  manner  what- 
sover  or  commit  other  acts  which  are  forbidden  to  neutrals  as 
unneutral  service. 

"The  same  suspension  occurs  if,  summoned  to  stop  to  submit  to 
search,  they  seek  to  escape  by  force  or  by  flight." 

.    Institute  (1913),  p.  186. 

An  attempt  was  made  at  Geneva  in  1868  to  remedy  some  of  the 
deficiencies  of  the  Geneva  Convention  of  1864  and  to  extend  its  pro- 
visions to  maritime  warfare;  but  the  articles  drawn  up  were  never 
ratified.  "'The  Hague  Conference  of  1899  produced  a  Convention 
for  the  Adaptation  of  the  Principles  of  the  Geneva  Convention  to 
Maritime  Warfare.  It  also  proclaimed  in  its  Kegulations  for  the 
conduct  of  war  on  land  that  'the  obligations  of  belligerents  with 
regard  to  the  sick  and  wounded  are  governed  by  the  Geneva  Con- 
vention of  the  22d  of  August,  1864,  subject  to  anv  modifications  which 
may  be  introduced  into  it.'  The  expected  modifications  were  made  in 
1906,  when  the  representatives  of  thirty-seven  powers  met  at  Geneva, 
and  produced  a  new,  more  effective,  and  more  elaborate  Geneva  Con- 
vention. The  Hague  Conference  of  the  following  year  repeated  the 
declaration  of  its  predecessor  as  to  the  obligations  of  belligerents 
towards  the  sick  and  wounded  in  land  warfare,  with  the  difference 
that  it  spoke  of '  the  Geneva  Convention  '  instead  of  dating  and  defin- 
ing it,  and  alluding  to  possible  modifications.  The  Greneva  Conven- 
tion referred  to  is  that  of  1906,  and  therefore  all  powers  accept  it  who 
accept  the  military  code  drawn  up  by  the  Second  Peace  Conference. 
The  Conference  revised  and  improved  the  Convention  of  1899,  which 
extended  the  principles  of  the  Geneva  Convention  to  war  at  sea." 
Lawrence,  p.  405. 

At  the  outbreak  of  the  Spanish- American  War  the  following  in- 
structions were  issued  by  the  United  States  Navy  Department  in 
respect  to  the  U.  S.  S.  Solace  that  was  fitted  out  for  use  as  a  military 
hospital  ship : 
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"The  Solace  having  been  fitted  and  equipped  by  the  Department 
as  an  ambulance  ship  for  the  naval  service  under  the  terms  of  the 
Geneva  Convention  is  about  to  be  assigned  to  service. 

"  The  Geneva  Cross  flag  will  be  carried  at  the  fore  whenever  the 
national  flag  is  flown. 

"The  neutrality  of  the  vessel  will,  under  no  circumstances,  be 
changed,  nor  will  any  changes  be  made  in  her  equipment  without  the 
authority  of  the  Secretary  of  the  Navy. 

"  No  guns,  ammunition,  or  articles  contraband  of  war,  except  coal 
or  stores  necessary  for  the  movement  of  the  vessel,  shall  be  placed  on 
board;  nor  shall  the  vessel  be  used  as  a  transport  for  the  carrying 
of  despatches,  or  officers  or  men  not  sick  or  disaoled,  other  than  those 
belonging  to  the  medical  department. 

"Information  as  to  the  special  work  for  which  the  Solace  is  in- 
tended will  be  communicated  to  the  commander  in  chief  of  the 
squadron  by  the  Department." 

Navy  General  Order  No.  487,  April  27,  1898.    Treaties,  &c.,  of  the  United 
•  States.  Malloy,  vol.  2.  1917. 

"Art.  21.  Military  hospital  ships — that  is  to  say,  vessels  con- 
structed or  fitted  out  by  the  belligerent  States  for  the  special  and 
sole  purpose  of  assisting  the  wounded,  sick,  or  shipwrecked,  and 
whose  names  have  bden  communicated  to  the  respective  Powers  at  the 
opening  or  in  the  course  of  hostilities,  and  in  any  case  before  they  are 
so  employed,  shall  be  respected,  and  are  not  liaole  to  capture  during 
the  period  of  hostilities. 

"  Such  ships  shall  not  be  classed  with  warships,  with  respect  to  the 
matter  of  sojourn  in  a  neutral  port." 
United  States  Naval  Code,  1900. 

"  6.  Exempt  from  seizure  are : — 

(a)  Hospital  ships,  etc.,  according  to  convention  X  of  the  2d 
Hague  Conference:"    *     *    * 

German  Prize  Rules,  1909. 

"  17.  You  will  act  in  conformity  with  the  provisions  of  the  Hague 
Convention  of  October  18, 1907,  for  the  adaptation  to  maritime  war-, 
fare  of  the  principles  of  the  Geneva  Convention  with  respect  to  the 
hospital  ships  mentioned  in  Articles  1,  2  and  3  of  that  Convention 
and  a  list  of  which  is  furnished  you  elsewhere;  under  reservation 
of  the  rights  and  duties  flowing  from  Articles  4,  7,  8,  9,  10,  12  and 
14  on  the  one  hand  and  on  the  other  hand  Articles  7,  8,  9,  10,  11,  16 
and  17  of  that  Convention.  You  are  yourself  to  judge  of  the  proper 
time  to  make  use  of  your  rights  in  the  various  cases  referred  to  by 
the  said  Convention." 

French  Naval  Regulations,  1912. 

Article  1,  Hague  X,  1907,  substantially  appears  as  Art.  103  of  thc^ 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


HOSPITAL    SHIPS    EQUIPPED    BT    PBITATI    INDITIDUALS    OB    BEUSF    SOCIETIES,    HOW 

TBEITED. 

Hospital  ships,  equipped  wholly  or  in  part  at  the  expense  of 
private  individuals  or  officially  recog^nized  relief  societies, 
shall  be  likewise  respected  and  exempt  from  capture,  if 
the  belligerent  Power  to  whom  they  belong  has  given  them 
an  official  commission  and  has  notified  their  names  to  the 
hostile  Power  at  the  commencement  of  or  during  hostili- 
ties, and  in  any  case  before  they  are  employed. 

These  ships  must  be  provided  with  a  certificate  from  the 
competent  authorities  declaring  that  the  vessels  have  been 
under  their  control  while  fitting  out  and  on  final  'de- 
parture.— Article  ^,  Hague  X,  1907. 

Article  2,  Hague  X,  1907,  is  substantially  identical  with  Article  2, 
Hague  III,  1899. 

"Art.  13.  Hospital  ships,  equipped  at  the  expense  of  associations 
lor  the  aid  of  the  wounded  recognized  by  the  Governments  which 
have  signed  this  Convention,  being  provided  with  a  commission 
issued  by  the  sovereign,  who  shall  have  expressly  authorized  their 
fitting  out,  and  with  a  document  from  a  competent  maritime  au- 
thority, certifying  that  they  have  been  submitted  to  its  control 
during  their  fitting  out  and  at  their  final  departure,  and  that  they 
were  then  appropriated  exclusively  to  the  object  of  their  mission, 
shall  be  considered  as  neutral  as  well  as  all  the  persons  employed  in 
them. 

"  They  shall  be  respected  and  protected  by  the  belligerents." 

Geneva  Convention,  1868. 

"Article  42.  Hospital-ships,  equipped  wholly  or  in  part  at  the 
expense  of  private  individuals  or  officially  recognized  relief  societies, 
shall  likewise  be  respected  and  exempt  from  capture,  if  the  belliger- 
ent Power  to  whom  they  belong  has  given  them  an  official  commis- 
sion and  has  notified  their  names  to  the  hostile  Power  at  the  com- 
mencement of  or  during  hostilities,  and  in  any  case  before  they  are 
employed. 

'^  These  ships  must  be  provided  with  a  certificate  from  competent 
authorities  declaring  that  the  vessels  have  been  under  their  control 
while  fitting-out  and  on  final  departure.  ■ 

"The  ships  in  question  diall  be  distinguished  by  being  painted 
white  outside  with  a  horizontal  band  of  red  about  a  meter  and  a  half 
(five  feet)  in  breadth. 

"  They  are  subject  to  the  regulations  laid  down  for  military  hos- 
pital-ships by  Article  41." 
Institute  (1913),  p.  184. 
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"Abticle  49.  Suspension  of  imrrmnities. — The  exceptioijis  consid- 
ered in  Articles  *  *  *  42  *  *  *  cease  to  be  applicable  if 
the  vessels  to  which  they  refer  participate  in  the  hostilities  in  any 
manner  whatsoever  or  commit  othier  acts  which  are  forbidden  to 
neutrals  as  unneutral  service. 

"The  same  suspension  occurs  if,  summoned  to  stop  to  submit  to 
search,  they  seek  to  escape  by  force  or  by  flight." 

Institute  (1913),  p.  186. 

• 

"Art.  22.  Hospital  ships  fitted  out,  in  whole  or  in  part,  at  the  ex- 
pense of  private  individuals,  or  of  officially  recognized  relief  socie- 
ties, shall  likewise  be  regpected  and  exempt  from  capture,  provided 
the  belligerent  Power  to  whom  .they  are  subject  has  given  them  an 
official  commission  and  has  notified  the  hostile  Power  of  the  names 
of  such  ships  at  the  beginning  or  in  the  course  of  hostilities,  and  in 
anv  case  before  they  ard  employed. 

"  These  ships  should  be  furnished  with  a  certificate,  i3sued  by  the 
proper  authorities,  setting  forth  that  they  were  under  the  control 
of  such  authorities  during  their  equipment  and  at  the  time  of  their 
final  departure." 

United  States  Naval  Code,  1900. 

Article  2,  Hague  X,  1907,  substantially  appears  as  Art.  104  of  the 
Austro-Huhgarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


HOSPITAL    SHIPS    EQUIPPED    BT    PBITATE    INDITIDUiLS    OB    SOCIETIES    OF    NEUTBAL 

COUNTBIES,  HOW  TBEATED. 

Hospital  shipSy  equipped  wholly  or  in  part  at  the  expense  of 
private  individuals  or  officially  recognized  societies  of 
neutral  countries  shall  be  respected  aiid  exempt  from  cap- 
ture,  on  condition  that  they  are  placed  under  the  control 
of  one  of  the  belligerents^  with  the  previous  consent  of 
their  own  Government  and  with  the  authorization  of  the 
belligerent  himself ,  and  that  the  latter  has  notified  their 
names  to  his  adversary  at  the  commencement  of  or  during 
hostilities,  and  in  any  case,  before  they  are  employed. — 
Article  3,  Hague  X,  1907. 

Article  3,  Hague  III,  1899,  provided  that  these  hogpital  ships  were 
to  be  exempt  from  capture  "  if  the  neutral  Power  to  whom  they  be- 
long has  given  them  an  official  commission  and  notified  their  names 
to  the  belligerent  Powers  at  the  commencement  of  or  during  hostili- 
ties, and  in  any  case  before  they  are  employed." 

"Articles  *  *  *  modifies  Article  3  of  the  Convention  of  1899. 
The  majority  of  the  Commission  has  in  fact  adopted  an  amendment 
proposed  by  the  German  delegation  and  suggested  by  Article  11  of 
the  Convention  of  1906.  To  understand  the  difficulty  arising  here 
we  must  compare  the  case  contemplated  by  the  latter  Convention  with 
the  analogous  case  occurring  in  naval  warfare.  When  a  relief  society 
of  a  neutral  country  wishes  to  come  to  the  aid  of  one  of  the  belliger- 
ents in  land  warfare,  subject  to  what  conditions  may  it  do  sq? 
Such  a  society  must  first  obtain  the  consent  of  the  Government  of  its 
own  country,  and  then  the  consent  of  the  belligerent  which  it  wishes 
to  help  and  under  whose  direction  it  must  place  itself.  It  will  tempo- 
rarily form  a  part  of  the  sanitarj^  service  of  the  belligerent,  as  is 
shown  by  the  obligation  imposed  by  Article  22,  paragraph  1  [1906], 
to  fly  tlie  national  flag  of  this  belligerent  beside  the  flag  of  the 
Eed  Cross. 

"  In  1899,  when  the  question  arose  as  to  the  status  of  hospital  ships 
of  neutral  countries  disposed  to  lend  their  charitable  aid,  no  prece- 
dents existed  as  the  Convention  of  1864  had  not  provided  for  the 
case  of  neutral  ambulances.  Until  the  Convention  of  1906  it  was  a 
disputed  question  whether  such  ambulances  could  fly  their  national 
flag  or  whether  they  should  fly  that  of  the  belligerent.  In  this  con- 
nection the  Committee  in  1899  expressed  its  view  as  follows: 

" '  There  was  some  thought  of  requiring  neutral  hospital  ships  to 

place  themselves  under  the  direct  authority  of  one  or  other  or  the 

belligerents,  but  careful  study  has  convinced  us  that  this  would  lead 

to  serious  difficulties.    What  flag  would  these  ships  fly  ?    Would  it 
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not  be  somewhat  inconsistent  with  the  concept  of  neutrality  for  a 
ship  with  an  official  commission  to  be  incorporated  in  the  navy  of  one 
of  the  belligerents?  It  seemed  to  us  sufficient  to  have  these  vessels, 
which  are  primarily  under  the  control  ©f  the  Government  from  which 
they  have  received  their  commissions,  subjected  to  the  authority  of 
the  belligerents  to  the  extent  provided  in  Article  4.' 

"  Certain  members  of  the  Commission  believe  that  these  reasons 
have  retained  all  their  force.  They  feel  that  the  text  of  Article  11 
of  the  Convention  of  1906  is  not  sufficient  to  invalidate  them.  A 
neutral  ambulance  wishing  to  assist  in  the  hospital  service  of  a 
belligerent  must  by  the  very  nature  of  the  circumstances  be  incorpo- 
rated in  that  service ;  it  is  hard  to  imagine  its  being  free  from  control 
within  the  lines  of  the  belligerent,  who  must  be  responsible  to  his 
adversary  for  its  acts  and  who  should  consequently  nave  authority 
over  it.  The  case  seems  to  be  different  for  aneutral  hospital  ship,  as 
it  operates  on  the  open  sea  where  it  enjoys  an  independence  of  action 
which  an  ambulance  can  not  possess.  It  is  further  said  that  a  neutral 
hospital  ship  may  intend  to  help  one  belligerent  no  more  than  the 
other,  but  may  proceed  to  the  vicinity  of  the  naval  operations  ready 
to  assist  both  parties  and  that  this  presents  no  inconvenience  because 
belligerents  have  means  at  their  disposal  to  prevent  any  abuses  that 
might  accompany  the  charitable  assistance. 

"^This  reasoning  did  not  convince,  the  majority  of  the  Commission, 
which  voted  in  favor  of  modifying  Article  3,  so  as  to  bring  it  into 
accord  with  Article  11  of  the  Convention  of  1906.  Military  con- 
siderations, it  is  said,  require  this  provision,  in  that  if  independent 
action  were  allowed  the  neutral  hospital  ship,  a  way  would  be  open  to 
serious  abuses  which  Article  4  does  not  contemplate  and  could  not 
check. 

"  This  is  the  reason  why  the  Commission  proposes  a  modification 
of  Article  3,  to  conform  to  the  convention  of  1906.  This  Article  3 
refers  solely  to  the  obligation  for  the  neutral  hospital  ship  to  place 
itself  at  the  service  (hospital  service,  of  course)  of  one  of  the  belliger- 
ents. Paragraph  4  of  the  new  Article  5  makes  the  logical  application 
of  this  provision  respecting  the  flag  to  be  flown  upon  the  neutral 
ship  so  employed.  It  is  worth  while  to  note  that  the  text  there  is  not, 
whatever  may  be  said,  in  perfect  harmony  w^ith  Article  11  of  the  Con- 
vention of  1906,  in  kccordance  with  which  a  neutral  ambulance  dis- 
plays two  Hags — ^that  of  the  Geneva  Convention  and  that  of  the 
belligerent — for  the  new  jparagraph  of  the  fifth  Article  provides  that 
the  ship  shall  carry  three  Hags;  the  flag  of  the  Geneva  Convention,  its 
own  national  flag,  and  besides,  the  flag  of  the  belligerent  displayed 
at  the  mainmast.  We  know  of  no  precedent  to  this  effect.  The 
text  proposed  by  the  German  delegation  has  been  changed  because  it 
was  thought  unnecessary  to  require  that  the  hospital  sYiip  place  itself 
in  the  service  of  the  helUgerent;  it  is  enough  that  it  place  itself  under 
its  control^ 

Reports  to  the  Hague  Conferences,  pp.  716,  717. 

'•Art.  X.  Any  merchantman,  to  whatever  nation  she  may  belong, 
charged  exclusively  with  removal  of  sick  and  wounded,  is  protected 
by  neutrality,  but  the  mere  fact,  noted  on  the  ship's  books,^  of  the 
vessel  having  been  visited  by  an  enemy's  cruiser,  renders  the  sick  and 
wounded  incapable  of  serving  during  the  continuance  of  the  war. 
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The  cruiser  shall  even  have  the  right  of  putting  on  board  an  officer  in 
order  to  accompany  the  convoy,  and  thus  verify  the  good  faith  of 
the  operation. 

"  It  the  merchant  ship  also  carries  a  cargo,  her  neutrality  will  still 
protect  it,  provided  that  such  cargo  is  not  of  a  nature  to  be  confis- 
cated by  the  belligerents. 

''  The  belligerents  retain  the  right  to  interdict  neutralized  vessels 
from  all  communication,  and  from  any  course  which  tibiey  may  deem 
prejudicial  to  the  secrecy  of  their  operations.  In  urgent  cases  special 
conventions  may  be  entered  into  between  commanders-in-chief,  in 
order  to  neutralize  temporarily  and  in  a  special  manner  the  vessels 
intended  for  the  removal  of  the  sick  and  wounded." 
Geneva  CJonvention,  1868. 

"Akt.  11.  A  recognized  society  of  a  neutral  state  can  only  lend  the 
services  of  its  samtary  personnel  and  formations  to  a  belligerent 
with  the  prior  consent  of  its  own  government  and  the  authimty  of 
such  belligerent.  The  belligerent  who  has  accepted  such  assistance 
is  required  to  notify  the  enemy  before  making  any  use  thereof." 
Geneva  CJonvention,  1906. 

"Art.  22.  The  sanitary  formations  of  neutral  coimtries  which, 
under  the  conditions  set  forth  in  article  11,  have  been  authorized  to 
render  their  services,  shall  fly,  with  the  flag  of  the  convention,  the 
national  flag  of  the  belligerent  to  which  they  are  attached." 
Geneva  Convention,  1906. 

"  The  hospital  ships  fitted  out  by  private  individuals  or.  societies 
of  neutral  nationality  must  be  placed  under  the  control  of  one  of  the 
belligerents  with  the  previous  consent  of  their  own  government  and 
the  authorization  of  the  belligerent  government.  But  though  pri- 
vate hospital  ships  are  thus,  like  public  hospital  ships,  subject  to  the 
direction  of  the  naval  commanders,  and  unable  to  wander  from  fleet 
to  fleet  at  the  will  of  their  owners,  they  are  to  assist  the  woimded, 
sick,  and  shipwrecked,  without  distinction  of  nationality,  and  the 
same  obligation  is  laid  on  their  public  compeers." 
Lawrence,  pp.  409,  410. 

"Article  3  [Hague  X,  1907,]  contains  modifications  of  the  corre- 
sponding Article  of  the  Convention  of  1899,  based  on  Article  11  of 
the  Geneva  Convention  of  1906.  The  Conference  of  1899  left  unset- 
tled the  relations  which  should  exist  between  neutral  hospital  ships 
and  belligerents.  The  question  was  also  raised  as  regards  the  flag 
which  such  ships  ought  to  fly.  In  1907  similar  difliculties  were  ex- 
perienced by  some  members  of  the  Committee  who  felt  that  the  text  of 
Article  11  of  the  Convention  of  1906  was  not  enough  to  remove  them. 
The  difference  in  the  circumstances  under  which  aid  is  rendered  by  a 
neutral  ambulance  in  land  warfare  and  a  neutral  hospital  ship  in 
naval  warfare  was  felt  by  some  of  the  Committee  to  call  for  different 
treatment,  as  hospital  ships  enjoy  greater  freedom  of  action  than  the 
neutral  ambulances  can  claim  in  land  warfare.  The  majority  of  the 
Committee  considered  that,  for  reasons  of  military  necessity,  it  was 
inadvisable  to  allow  neutral  hospital  ships  to  operate  apart  from  the 
special  authorisation  of  one  of  the  belligerents,  the  view  that  such 
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ships  mmht  desire  to  aid  both  belligerents  indiscriminately  being 
inacceptable  on  the  ground  that  to  aflow  complete  independence  of 
action  to  such  neutral  ships  would  leave  the  way  open  to  serious 
abuses.  •  The  alteration  in  Article  3  now  requires  such  ships  to  be 
placed  under  the  control  of  one  of  the  belligerents,  after  having  re- 
ceived the  previous  consent  of  the  neutral  government.  Such  snips 
will  henceforth  form  part  of  the  sanitary  service  of  the  belligerent 
and  be  placed  under  his  direction.  The  Report  of  M.  Renault  points 
out  that  this  Article  and  Article  5  are  not  quite  in  harmony  with 
Articles  11  and  22  of  the  Geneva  Convention  of  1906;  under  the 
latter  a  neutral  ambulance  flies  two  flags,  that  of  the  Geneva  Con- 
vention and  that  of  the  belligerent  to  whose  army  it  is  attached,  but 
the  neutral  hospital  ship  must  fly  three  flags,  namely  the  two  men- 
tioned as  well  as  its  own  national  (neutral)  flag.  The  German  draft 
proposed  that  neutral  hospital  snips  should  be  placed  cm  service 
of  one  of  the  belligerents,  but  on  the  proposition  of  M.  Van  den 
Heuvel  (Belgium)  this  expression  was  altered  to  sovs  la  direction 
which  was  deemed  to  be  less  stringent." 

Higglns,  p.  383. 

In  the  memorandum  of  Rear  Admiral  (then  Captain)  Stockton, 
I  J.  S.  N.,  transmitting  the  preliminary  draft  of  the  United  States 
Naval  Code  promulgated  on  June  27,  1900  (G.  O.  No.  551,  Navy 
Dept.,  Washington),  the  following  statement  is  found: 

"The  Geneva-Hague  additional  articles  [H.  Ill  of  1899]  for  the 
ii melioration  of  warfare  at  sea,  on  the  lines  of  the  Geneva  Convention, 
have  been  incorporated  in  the  Naval  Code  [Arts.  21-29,  inc.],  with, 
the  exception  of  Article  3  [H  III  of  1899],  which  is  omitted,  and 
of  Article  6  [H  III  of  1899],  which  is  modified  [See  Art.  25  U.  S. 
Naval  Code].  The  presence  of  these  two  article^  prevented  the 
adoption  of  the  additional  articles,  as  a  whole,  by  the  representatives 
of  the  United  States.  It  is  believed  that  the  possibilities  of  the  South 
African  war  have  justified  Captain  Mahan's  views  as  to  Article  3 
f  H  III  of  1899].  If  it  had  been  a  maritime  war  we  might  have  seen 
sympathetic  neutral  hospital  ships  of  different  countries  arrayed  on 
opposite  sides,  and  even  hospital  ships  of  the  same  neutral  country 
FO  opposed,  in  accordance  with  the  sympathies  of  the  contributors. 
Probably  from  the  United  States  would  have  come  two  or  more  an- 
tagonistic hospital  ships,  fitted  out  by  sympathizers  having  opposing 
opinions  as  to  the  merits  of  the  war.  It  can  readily  be  imagined 
what  confusion  and  complications  might  follow — all  the  articles 
would  have  been  discredited." 

International  Law  Discussions,  United  States  Naval  War  College,  1903,  p.  6. 

The  interpretation  placed  by  'France  and  England  on  Article  X 
of  the  Geneva  Convention  of  1868  is  as  follows: — ^"The  question 
being  raised  as  to  whether,  under  Article  X,  a  vessel  might  not  avail 
herself  of  the  carrying  of  sick  or  wounded  to  engage  with  impunity 
in  traffic  otherwise  hazardous  under  the  rules  of  war,  it  was  a^eed 
that  there  was  no  purpose  in  the  articles  to  modify  in  any  particular 
Ihe  generally  admitted  principles  concerning  the  rights  of  bellig- 
<»rents ;  that  the  performance  of  such  services  of  humanity  could  not 
be  used  as  a  cover  either  for  contraband  of  war  or  for  enemy  mer- 
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chandise;  and  that  every  boat  which  or  whose  cargo  would,  under 
ordinary  circumstances,  be  subject  to  confiscation  can  not  be  relieved 
therefrom  by  the  sole  fact  of  carrying  sick  and  woimded. 

"  Question  being  raised  as  to  whether,  under  Article  X,  an  absolute 
right  was  afforded  to  a  blockaded  party  to  freely  remove  its  sick 
and  wounded  from  a  blockaded  town,  it  was  agreed  that  such 
removal  or  evacuation  of  sick  and  wounded  was  entij'ely  subject  to 
the  consent  of  the  blockading  party.  It  should  be  permitted  for 
humanity's  sake  where  the  superior  exigencies  of  war  may  not  inter- 
vene to  prevent,  but  the  beseiging  party  might  refuse  permission 
entirely." 

Moore's  Digest,  vol.  7,  p.  875. 

Article  3,  Hague  X,  1907,  substantially  appears  as  Art.  105  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


DUTIES  OF  HOSPITAL  SHIPS,  AND  BICIHTS  OF  BELUGEBENTS  BESPECTHICI  THEH. 

The  ships  mentioned  in  Articles  1,  2y  and  3  shall  afford  relief 
and  assistance  to  the  wounded^  sick^  and  shipwrecked  of 
the  belligerents  without  distinction  of  nationality. 

The  Governments  undertake  not  to  use  these  ships  for  any 
military  purpose. 

These  vessels  must  in  no  wise  hamper  the  movements  of  the 
combatants. 

During  and  after  an  engagement  they  will  act  at  their  owix 
risk  and  peril. 

The  belligerents  shall  have  the  right  to  control  and  search 
them;  they  can  refuse  to  help  them^  order  them  off^  make 
them  take  a  certain  course,  and  put  a  commissioner  on 
board;  they  can  even  detain  them,  if  important  circum- 
stances require  it. 

As  far  as  possible,  the  belligerents  shall  enter  in  the  log  of 
the  hospital  ships  the  orders  which  they  give  them. — 
Article  ^,  Hague  X,  1907, 

"Article  4  is  not  changed.     It  seems  to  have  provided  the  bel- 
ligerents with  sufficient  powers  to  prevent  abuses." 
Reports  to  the  Hague  Conferences,  p.  717. 

"Art.  13.  *  *  *  These  ships  [hospital-ships]  shall  bring  aid 
and  assistance  to  the  wounded  and  shipwrecked  belligerents,  without 
distinction  of  nationality. 

"  They  ought  not  in  any  way  to  embarrass  the  movements  of  the 
combatants. 

"  During  and  after  an  engagement  they  shall  act  at  their  own  risk 
and  peril. 

"  The  belligerents  shall  have  over  them  the  right  of  control  and 
visit;  they  may  refuse  their  assistance,  may  enjoin  them  to  remove 
to  a  distance  and  may  detain  them,  if  the  gravity  of  the  circum- 
stances require  it." 

Geneva  Convention,  1868. 

"Article  41.  *  *  *  These  ships  [hospital]  cannot  be  used  for 
anv  military  purpose. 

"  They  must  in  nowise  hamper  the  movements  of  the  combatants. 

"  During  and  after  an  engagement,  they  will  act  at  their  own  risk 
and  peril. 
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"  The  belligerents  shall  have  the  right  to  control  and  search  them . 
they  can  refuse  to  help  them,  order  them  oflf,  make  them  take  a  cer« 
tain  course,  and  put  a  Commissioner  on  board ;  they  can  even  detain 
them,  if  important  circumstances  require  it. 

"As  far  as  possible,  the  belligerent  shall  enter  in  the  log  of  the 
hospital-ships  the  orders  which  they  give  them.     *     *     *." 

Institute  (1913),  p.  184. 

"Article  81.  H.  Wounded^  sick^  shipwrecked  and  dead.  Vessels 
used  for  hospital  service  shall  afford  relief  and  assistance  to  the 
wounded,  sick  and  shipwrecked  of. the  belligerents  without  distinc- 
tion of  nationality. 

Institute  (1913),  p.  193. 

"Article  82.  In  case  of  the  capture  or  seizure  of  an  enemy  vessel 
or  a  hospital  ship  that  has  failed  in  its  duty,  the  sailors  and  soldiers 
on  board,  when  sick  or  wounded,  as  well  as  other  persons  officially 
attached  to  fleets  or  armies,  whatever  their  nationality,  shall  be  re- 
'spected  and  tended  by  their  captors." 
Institute  (1913),  p.  193. 

"Art.  23.  The  vessels  mentioned  in  articles  21  and  22  shall  afford 
relief  and  assistance  to  the  wounded,  sick,  and  shipwrecked  of  the 
belligerents  without  distinction  of  nationality. 

"  fi  is  strictly  forbidden  to  use  these  vessels  for  any  military  pur- 
pose. 

"  These  vessels  must  not  in  any  way  hamper  the  movements  of  the 
combatants. 

"During  and  immediately  after  engagements  they  act  at  their 
own  risk  and  peril. 

"  The  belligerents  have  the  right  to  control  and  visit  such  vessels ; 
thej  may  decline  their  cooperation,"  require  them  to  withdra^y,  pre- 
scribe for  them  a  fixed  course,  and  place  a  commissioner  on  board ; 
they  may  even  detain  them,  if  required  by  military  necessity. 

"When  practicable,  the  belligerents  shall  enter  upon  the  log  of 
hospital  ships  such  orders  as  they  may  give  them." 
United  States  Naval  Code,  1900. 

Article  4,  Hague  X,  1907,  substantially  appears  as  Art.  106  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


HOSPITAL   SHIPS,  THEIB  BOATS   AND   SHALL   CRAFT   USED   FOB   HOSPITAL   WOBK,   HOW 

DISTINCIUISHED  BT  PAUrriNe— -FLAGS  THET  FLT. 

Military  hospital  ships  shall  be  distinguished  Dy  being 
painted  white  outside  with  a  horizontal  band  of  green 
about  a  meter  and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2  and  3  shall  be  distin- 
g^shed  by  being  painted  white  outside  with  a  horizontal 
band  of  red  about  a  meter  and  a  half  in  breadth. 

The  boats  of  the  ships  above  mentioned^  as  also  sinall  craft 
which  may  be  used  for  hospital  work^  shall  be  distin- 
guished by  similar  painting. 

All  hospital  ships  shall  make  themselves  known  by  hoist- 
iugy  with  their  national  flag,  the  white  flag  with  a  red 
cross  provided  by  the  Geneva  Convention^  and  further^  if 
they  belong  to  a  neutral  State^  by  flying  at  the  mainmast 
the  national  flag  of  the  belligerent  under  whose  control 
they  are  placed. 

Hospital  ships  which^  in  the  terms  of  Article  4^  are  detained 
by  the  enemy^  must  haul  down  the  national  flag  of  the 
bellig^erent  to  whom  they  belong. 

The  ships  and  boats  above  mentioned  which  wish  to  ensure 
by  night  the  freedom  from  interference  to  which  they  are 
entitled,  must,  subject  to  the  assent  of  the  belligerent 
they  are  accompanying,  take  the  necessary  measures  to 
render  their  special  painting  sufficiently  plain. — Article 
5,  Hague  X,  1907. 

"Article  5  is  retained  for  the  most  part.  Its  purpose  is  to  indicate 
how  hospital  ships  shall  make  themselves  recognizable. 

"A  modification  of  the  fourth  paragraph  and  the  addition  of  two 
new  paragraphs  are  to  be  noted. 

"  The  modification  has  been  explained  above  in  connection  with 
the  status  created  by  the  draft  for  neutral  hospital  ships.  If  the 
plan  adopted  by  the  Commission  be  not  retained  by  the  Conference, 
it  would  be  necessary  to  return  to  the  text  of  the  Convention  of  1899. 

"  The  new  paragraph  5  is  intended  to  apply  the  provision  of  Arti- 
cle 21,  paragraph  2,  of  the  Convention  of  1906,  to  the  matter  of 
which  we  treat.  That  provision  reads  as  follows :  '  Sanitary  forma- 
tions which  have  fallen  into  the  power  of  the  enemy  shall  fljr  no 
other  flag  than  that  of  the  Red  Cross  so  long  as  they  continue 
in  that  situation.'    The  situation  is  not  identical  m  the  case  of  a  hos- 
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pital  ship,  which  would  not  it  seems,  fall  into  the  power  of  the  enemy 
in  the  same  way  as  an  ambulance,  which,  in  point  of  fact,  is  within 
the  lines  of  the  enemy  and  more  or  less  liable  to  be  confused  with 
his  own  organization.  The  provision  was  intended  to  apply  to  the 
case  of  ships  detai7ied  under  the  terms  of  Article  4,  paragraph  5,  and 
the  wording  of  the  German  amendment  was  accordingly  slightly 
changed.  The  rule  found  in  Article  5,  paragraph  5.  neu\  has  a  very 
wide  application  and  comprises  all  cases.  If  the  hospital  ship  of 
a  belligerent  is  detained  by  the  adversary,  it  hauls  down  its  national 
flag  and  only  retains  the  flag  of  the  Ked  Cross.  In  the  case  of  a 
neutral  hospital  ship  it  hauls  down  the  flag  of  the  belligerent  into 
whose  service  it  entered  but  not  its  own  national  flag. 

"  The  other  new  paragraph,  the  sixth,  rogulates  the  distinctive 
marks  to  be  used  to  make  \\i^  hospital  ships  i-ecognizable  at  night. 
The  German  delegation  proposed  the  following  provision :  'As  a  dis- 
tinguishing mark,  all  hospital  ships  shall  carry  during  the  night 
three  lights — green,  white,  green — placed  vertically,  one  above  the 
other,  and  at  least  three  meters  apart.'  It  was  objected  that  this 
provision  seemed  imperative  in  character,  whereas  a  hospital  ship 
accompanying  a  squadron  can  not  be  required  to  reveal  its  presence 
to  the  enemy.  It  should  be  free  to  do  so  or  not,  subject  to  the  risk 
of  being  attacked  if  its  character  is  not  apparent.  It  was  further 
objected  that  other  ships  might  make  an  improper  use  of  the  lights 
in  order  to  effect  their  escape.  The  Commission  adopted  a  text  which 
meets  these  objections:  it  is  incumbent  upon  the  ships  which  wish 
to  ensure  by  night  the  freedom  from  interference  to  which  they  are 
entitled,  to  take,  with  the  assent  of  the  military  authorities,  the 
necessary  measures  to  secure  their  recognition — in  other  words,  they 
must  see  to  it  that  their  special  painting,  as  indicated  in  paragraphs 
1  to  3  of  the  same  Article,  shows  distinctly.  This  seems  to  be  pos- 
sible and  does  not  allow  the  abuses  to  which  lights  might  give  rise." 
Reports  to  the  Hague  Conferences,  pp.  717,  718. 

"Art.  12.  The  distinctive  flag  to  be  added  to  the  national  flag  to 
denote  a  ship  or  boat  of  any  kind  which  claims  the  benefit  of  neu- 
trality in  virtue  of  the  principles  of  this  Convention  is  the  white 
flag  with  a  red  cross.  Belligerents  exercise  in  this  respect  all  such 
verification  as  they  judge  necessary. 

"  Military  hospital  ships  shall  be  distinguished  by  white  external 
painting,  with  a  green  broad  band.^' 

Geneva  Convention,  1868. 

"Art.  13.  Hospital  ships,  equipped  at  the  expense  of  associations 
for  the  aid  of  the  wounded  recognized  by  the  Governments  which 
have  signed  this  Convention,  *  *  *  shall  make  themselves 
known  by  hoisting  with  their  national  flag  the  white  flag  with  a  red 
cross.  The  distinctive  mark  of  the  persons  employed  on  them  during 
the  exercise  of  their  functions  shall  be  an  arm-badge  of  the  same 
colours;  their  external  painting  shall  be  white  with  a  red  broad  band." 
Geneva  Convention,  1868. 

"Art.  21.  *     *     *     Sanitary  formations  which  have  fallen  into 
the  power  of  the  enemy,  however,  shall  fly  no  other  tlag  than  that  of 
the  Red  Cross  so  long  as  they  continue  in  that  situation." 
Geneva  Convention,  1906. 
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"Article  41.  *  *  *  Military  hospital-ships  shall  be  distin- 
guished by  being  painted  white  outside  with  a  horizontal  band  of 
green  about  a  metre  and  a  half  (five  feet)  in  breadth. 

"  The  boats  of  the  ships  above  mentioned,  as  also  small  craft  which 
may  be  used  for  hospital  work,  shall  be  distinguished  by  similar 
painting. 

"All  hospital-ships  shall  make  themselves  known  by  hoisting,  with 
their  national  flag,  the  white  flag  with  the  red  cross  provided  by  the 
Geneva  Convention. 

"  The  ships  and  boats  above  mentioned  which  wish  to  ensure  by 
night  the  freedom  from  interference  to  which  they  are  entitled,  must, 
subject  to- the  belligerent  they  are  accompanying,  take  the  measures 
necessary  to  render  their  special  painting  sumciently  plain.     *     *     * 

"Hospital-ships  which,  under  the  terms  of  this  Article,  are  de- 
tained by  the  enemy,  must  haul  down  the  national  flag  of  the  bellig- 
erent to  whom  they  belong." 
Institute  (1913),  p.  183. 

"Article  42.  Hospital-ships,  equipped  wholly  or  iii  part  at  the 
expense  of  private  individuals  or  officially  recognized  relief  societies 
*  *  *  shall  be  distinguished  by  being  painted  white  outside  with 
a  horizontal  band  of  red  about  a  metre, and  a  half  (five  feet)  in 
breadth." 

Institute  (1913),  p.  184. 

Distinguishing  Harks  at  Night. 

"  The  question  how  best  to  secure  at  night  for  hospital  ships  the 
immunities  to  .which  they  are  entitled  is  very  difficult.  It  is  obvious 
that  the  display  of  a  light  by  any  of  them  might  betray  to  the  enemy 
the  whereabouts  of  a  squadron  advancing  to  the  attack,  or  in  hiding, 
or  endeavoring  to  slip  away  in  the  dar.kness.  The  same  remark  ap- 
plies to  any  kind  of  luminous  paint.  The  Conference  decided  that 
uo  measure  that  might  be  suggested  for  making  plain  in  the  night 
the  special  painting^of  hospital  ships  should  be  adopted  without  the 
assent  of  the  belligerent  whom  they  were  accompanying.  It  is  to  be 
presumed  that  no  commander  would  allow  them  to  jeopardize  the  suc- 
cess of  an  important  nocturnal  enterprise." 
Lawrence,  p.  410. 

Emblems  of  Non-Christian  States. 

"Although  in  this  connection  the  red  cross  is  especially  stipulated 
as  the  distinctive  emblem,  there  is  no  objection  to  the  use  by  non- 
Christian  States,  who  object  to  the  cross  on  religious  grounds,  of  an- 
other emblem.  Thus  Turkey  reserved  the  right  to  use  a  red  crescent, 
and  Persia  to  use  a  red  sun.'^ 

Oppenheim,  vol.  2,  p.  259. 
Distinctive  Lights. 

With  reference  to  the  last  paragraph  of  this  article  Higgins  says 
that  the  question  of  a  hospital  ship  carrying  distinctive  lights  as  pro- 
posed by  the  German  delegation  "  had  been  raised  during  the  Russo- 
Japanese  War.  Eussia  notified  to  Japan  *  *  *  that  she  pro- 
posed to  use  by  night  three  vertical  lights  for  her  hospital  ships — 
white,  red,' white — but  the  Japanese  Goyernment  declined  to  accept 
these  distinguishing  marks  as  conferring  special  privileges,  'being 
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apprehensive  of  various  possible  dangers  which  might  arise  as  the 
result  of  such  a  contrivance  being  availed  of  by  an  unprincipled 
enemy.'  Objections  were  also  raii^  in  Committee  to  the  German 
proposal  which  made  the  carrying  of  distinctive  lights  obligatory. 
A  light  on  a  hospital  ship  may  betray  the  presence  of  the  fleet,  and 
hospital  ships  must  conform  to  the  order  for  '  lights  out '  in  the  same 
way  as  the  ships  under  a  belligerent's  command.  During  the  Japa- 
nese attack  off  Genzan,  Korea,  even  the  slightest  sign  of  light  was  pro- 
hibited. '  Though  almost  intolerable  for  the  sick  and  wounded,  es- 
pecially in  the  hot  season,  to  have  windows  and  apertures  shut  up, 
yet  unaer  such  circumstances  the  directions  of  the  authorities  should 
be  observed.'  A  warship  might  also  make  illicit  use  of  the  lights  to 
effect  its  escape.  The  Convention  leaves  the  steps  which  hospital 
ships  and  their  boats  are  to  take  to  ensure  freedom  from  interference 
to  be  regulated  by  the  belligerent  by  the  special  painting  being  ren- 
dered sufficiently  plain.  This  is  possible  by  means  of  phosphorescent 
paint  or  the  employment  of  electric  reflector^  in  case  of  attack." 

Higgins,  p.  384. 

"Art.  24.  Military  hospitnl  ships  shall  be  distinguished  by  being 
painted  white  outside,  with  a  horizontal  band  of  green  about  1^ 
meters  wide. 

"  The  ships  designated  in  article  22  shall  be  distinguished  by  being 
painted  white  outside,  with  a  horizontal  band  of  red  about  li  meters 
wide. 

"  The  boats  of  hos])ital  ships,  as  well  as  small  craft  that  may  be 
devoted  to  hospital  service,  shall  be  distinguished  by  being  painted 
in  the  same  colors. 

"  Hospital  ships  shall,  in  general,  make  themselves  known  by  hoist- 
ing, with  their  national  flag,  the  white  flag  with  a  red  cross  prescribed 
by  the  Geneva  Convention." 

United  States  Naval  Code,  1900. 

Article  5,  Hague  X,  1907,  substantially  appears  as  Art.  107  of  the 
Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 


DISTINGUISHING  SIGNS  OF  HOSPITiL  SHIPS,  HOW  USED. 

The  distinguishing  signs  referred  to  in  Article  5  can  only 
be  vLsedy  whether  in  time  of  peace  or  war,  for  protecting  or 
indicating  the  ships  therein  mentioned. — Article  ff,  Hague 
X,1907. 

"  The  new  Article  6  is  based  upon  Article  23  of  the  [Geneva]  Con- 
vention of  1906.    It  can  give  rise  to  no  difficulty." 
Reports  to  the  Hague  Conferences,  p.  718. 

"Art.  23.  The  emblem  of  the  red  cross  on  a  white  ground  and  the 
words  Red  Cross  or  Geneva  Cross  may  only  be  used,  whether  in  time 
of  peace  or  war,  to  protect  or  designate  sanitary  formations  and 
establishments,  the  personnel  and  materiel  protected  by  the  con- 
vention." 

Geneva  Convention,  1906. 

The  reason  given  for  the  reservation  to  this  Article  and  to  Article 
21  by  Sir  Edward  Fry,  British  delegate  plenipotentiary,  was  "  that 
in  signing  the  Geneva  Convention  of  1906  his  Government  had  made 
a  reservation  of  Articles  23,  27  and  28  because  a  legislative  enactment 
was  necessary  to  give  effect  to  them,  and  without  the  assent  of 
Parliament  no  law  could  be  made  in  Great  Britain.  As  Articles  6 
and  21  of  the  present  Convention  were  based  on  these  Articles,  his 
Government  were  for  the  time  obliged  to  make  reservations  on  them." 

Higgins,  p.  385. 

"Artici>e  41.  *  *  *  The  distinguishing  signs  referred  to  in 
this  Article  can  be  used  only  for  protecting  or  indicating  the  ships 
herein  mentioned.    ♦    ♦    ♦ '' 

Institute  (1913),  p.  184. 

Article  6,  Hague  X,  1907,  substantially  appears  as  Art.  108  of  the 
garian  Rules  of  Maritime  and  Land  Warfare,  1913. 
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SICK  WABDS  ON  WAS-SHIPS,  HOW  TBEATED. 

In  the  case  of  a  fight  on  board  a  wardship,  the  sick  wards 
shall  be  respected  and  spared  as  far  as  possible. 

The  said  sick  wards  and  the  materiel  belonging  to  them  re- 
main subject  to  the  laws  of  war;  they  can  not,  however,  be 
used  for  any  purpose  other  than  that  for  which  they  were 
originally  intended,  so  long  as  th^y  are  required  for  the 
sick  and  wounded. 

The  commander,  however,  into  whose  power  they  have  fallen 
may  apply  them  to  other  purposes,  if  the  military  situa- 
tion requhres  it,  after  seeing  that  the  sick  and  wounded  on 
board  are  properly  provided  for. — Article  7,  Hague  X^  1907. 

"Article  7,  which  is  new,  provides  for  a  situation  analogous  to 
that  covered  by  Articles  6  and  15  of  the  [Geneva]  Convention  of 
1906,  but  rarer  nowadays,  at  least,  in  naval  warfare  than  in  war 
on  land.  A  slight  misunderstanding  arose  with  regard  to  the 
amendment  of  the  German  delegation,  which  read :  *  During  the  -figlht 
the  sick-wards  on  board  the  war  vessels  shall  be  respected  and  spared 
as  far  as  possible.'  At  first  only  fights  at  a  distance  were  thought  of, 
as  these  are  by  far  the  more  frequent,  and  naturally  it  was  hard  to 
understand  how  during  suchfighte  the  sick-wards  could  be  respected. 
But  the  provision  re:^rs  to  a  fight  on  board,  which  makes  it  per- 
fectly comprehensible.  A  slight  modification  in  the  phrasing  of  the 
amendment  sufficed  to  dispel  this  obscurity." 
Reports  to  the  Hague  Conferences,  p.  718. 

"Akt.  6.  Mobile  sanitary  formations  (  i^  .^,  those  which  are  intended 
to  accompany  armies  in  the  field)  and  the  fixed  establishments  be- 
longing to  the  sanitary  service  shall  be  protected  and  respected  by 
belligerents. 

Geneva  Convention,  1906. 

"Art.  15.  Buildings  and  materiel  pertaining  to  fixed  establishments 
shall  remain  subject  to  the  laws  of  war,  but  can  not  be  diverted  from 
their  use  so  long  as  they  are  necessary  for  the  sick  and  wounded. 
Commanders  of  troopt;  engaged  in  operations,  however,  may  use 
them,  in  case  of  important  military  necessity,  if,  before  such  use,  the 
sick  and  wounded  who  are  in  them  have  been  provided  for." 
Geneva  Convention,  1906. 

"Article  43.  In  case  of  a  fight  on  board  a  war-ship,  the  sick- 
wards  and  the  materiel  belonging  to  them  shall  be  .respected  and 
spared  as  far  as  possible.    Although  remaining  subject  to  the  laws  of 
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war,  they  cannot  be  used  for  any  purpose  other  than  that  for  which 
they  were  originally  intended,  so  long  as  they  are  required  for  the 
sick  and  wounded.  The  commander  into  whose  power  they  have 
fallen  may,  however,  apply  them  to  other  purposes,  if  the  military 
situation  requires  it,  after  seeing  that  the  sick  and  wounded  on  board 
are  properly  provided  for." 
Institute  (1913),  p.  184. 

"  The  sick-bays  of  warships  cannot  be  protected  from  the  effects  of 
^:hot  or  shell  fired  from  a  distance  at  the  ship  of  which  they  form  a 
part;  but  it  is  provided  that,  if  a  fight  takes  place  on  board,  they 
are  to  be  respected  and  spared  as  far  as  possible." 
Lawrence,  p.  410. 

"  It  is  not  to  be  expected  that  in  engagements  where  the  combatants 
remain  at  a  distance  from  each  other  the  sick-bays  can  be  respected, 
and  the  text  of  the  Article  makes  it  clear  that  it  only  refers  to  con- 
flicts taking  place  on  board  the  ships  thQmselves." 
Higgins,  p.  385. 

Article  7,  Hague  X,  1907,  substantially  appears  as  Art.  109  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


HOSPITAL  SHIPS  AND  SICK  WABDS  NOT  ENTITLED  TO  PROTECTION  IF  EMPLOYED  TO 
INJURE  ENEHT— STAFFS  HAT  BE  ARMED  TO  MAINTAIN  ORDER  AND  PROTECT  PATIENTS, 
AND  SHIPS  MAT  BE  EQUIPPED  WITH  WIRELESS  TELEORAPHT  APPARATUS. 

Hospital  ships  and  sick  wards  of  vessels  are  no  longer  en- 
titled to  protection  if  they  are  employed  for  the  purpose 
of  injuring  the  enemy. 

The  fact  of  the  staff  of  the  said  ships  and  sick  wards  being 
armed  for  maintaining  order  and  for  defending  the  sick 
and  wounded,  and  the  presence  of  wireless  telegraphy  ap- 
paratus on  board,  is  not  a  sufficient  reason  for  withdraw- 
ing protection. — Article  8,  Hague  X,  1907, 

"Article  8  is  new.    - 

"  The  principle  laid  down  in  the  first  paragraph  is  borrowed  from 
Article  7  of  the  Convention  of  1906,  and  is  self-evident. 

"The  second  paragraph  is  drawn  from  Article  8  of  the  Conven- 
tion of  1906,  but  it  has  not  seemed  necessary  to  reproduce  all  the 
provisions  of  that  Article.  The  staffs  of  the  hospital  ships  and  the 
sick-wards  of  men-of-war  may  be  armed,  either  for  maintaining 
order  on  board  or  for  protecting  the  sick  and  wounded.  This  fact 
is  not  a  sufficient  reason  for  withdrawing  protection,  as  long  as  the 
arms  are  used  only  for  the  purposes  indicated.  For  a  similar  reason, 
the  commissioner  put  on  board  a  hospital  ship  by  a  belligerent  in 
conformitv  with  section  5  of  Article  4  should  not  be  made  prisoner 
of  war  if  ne  falls  into  the  power  of  a  cruiser  of  the  country  to  which 
the  hospital  ship  belongs  upon  which  he  is  found.  His  presence  is 
explained,  like  that  of  the  picket  guarding  sick  quarters,  by  the  neces- 
sity of  permitting  a  ship  to  fulfill  its  charitable  mission;  this  jus- 
tifies the  exemption  from  captivity  in  both  cases. 

"  The  German  delegation  had  provided  for  the  case  in  which  '  the 
hospital-ship  is  armed  with  pieces  of  light  ordnance  to  guard  against 
the  dangers  of  navigation,  and  more  particularly  as  a  protection 
against  any  act  of  piracy.'  A  discussion  took  place  in  the  Drafting 
Committee  in  regard  to  the  ordnance  which  a  hospital  ship  might 
carry,  and  the  opinion  which  finally  prevailed  was  that  arming  the 
ship  is  by  no  means  necessary.  Merchant  ships  are  not  armed  and  do 
not  run  greater  risks.  Of  course  it  would  be  permissible  to  have  a 
cannon  on  board  for  the  purpose  of  signaling. 

"  The  delegation  of  the  Netherlands  had  proposed  to  offer  explana- 
tions on  the  subject  of  wireless  telegraphy  apparatus  on  board. 
After  discussion,  the  majority  of  the  Commission  felt  that  the  pres- 
ence of  such  an  outfit  was  not  in  itself  a  sufficient  ground  for  with- 
drawing protection.  A  hospital  ship  may  have  to  communicate  with 
its  own  squadron  or  with  land  in  order  to  carry  out  its  mission. 
It  is  not  every  use  of  radiotelegraphic  apparatus  but  only  certain 
uses  which  may  be  considered  illicit,  and  it  is  well  to  recall  here 
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Article  4,  paragraph  2,  by  which  the  Governments  undertake  not  to 
use  hospital  ships  for  any  military  purpose.  The  execution  of  such 
a  provision,  like  many  others,  depends  upon  the  good  faith  of  the 
belligerents.  Moreover,  the  provisions  of  Article  4  will  allow  com- 
manders of  men-of-war  to  take  the  measures  necessary  to  prevent 
abuses;  a  commissioner  can  supervise  the  use  of  the  wireless;  in  case 
of  need  the  transmitting  apparatus  may  be  temporarily  removed." 
Reports  to  tbe  Hague  Conferences,  pp.  718,  719. 

"  Art.  7.  The  protection  due  to  sanitary  formations  and  establish- 
ments ceases  i^  they  are  used  to  commit  acts  injurious  to  the  enemy." 
Geneva  Convention,  1006. 

"Art.  8.  A  sanitary  formation  or  establishment  shall  not  be  de- 
prived of  the  protection  accorded  by  article  6  by  the  fact: 

1.  That  the  personnel  of  a  formation  or  establishment  is  armed 
and  uses  its  arms  in  self-defense  or  in  defense  of  its  sick  and  wounded. 

2.  That  in  the  absence  of  armed  hospital  attendants,  the  formation 
is  guarded  by  an  armed  detachment  or  by  sentinels  acting  under 
competent  orders. 

3.  That  arms  or  cartridges,  taken  from  the  wounded  and  not  yet 
turned  over  to  the  proper  authorities,  are  found  in  the  formation  or 
establishment." 

Geneva  Convention,  1906. 

"Article  44.  Hospital-ships  and  sick-wards  of  vessels  are  no 
longer  entitled  to  protection  if  they  are  employed  for  the  purpose 
of  injuring  the  enemy.  The  fact  that  the  staff  of  the  said  ships  and 
sick-wards  is  armed  for  maintaining  order  and  for  defending  the 
sick  and  wounded,  and  the  presence  of  wireless  telegraphy  apparatus 
on  board,  are  not  sufficient  reasons  for  withdrawing  protection." 
Institute  (1913),  p.  185. 

"  If  the  humane  work  provided  for  by  the  Convention  is  to  go  on, 
it  is  highly  desirable  that  naval  commanders  should  construe  strictly 
the  rule  of  no  participation,  direct  or  indirect,  in  hostilities.  The 
temptation  to  use  a  hospital  ship  as  a  scout  or  a  despatch  boat  must 
be  very  strong,  but  it  should  be  firmly  resisted.  The  Russian  hospital 
ship  Orel^  called  in  the  Japanese  official  documents  the  Aryol^  was 
captured  during  the  battle  of  Tsushima  and  confiscated  as  prize  of 
war  because  she  had  carried  an  order  from  Admiral  Roshestvenski 
to  one  of  his  vessels  during  the  outward  voyage  of  the  Baltic  Fleet, 
and  had  been  used  less  than  a  week  before  the  battle  as  a  place  of 
reception  for  the  master  and  some  of  the  crew  of  the  British  steamer 
Oldhamia^  which  had  been  captured  by  the  Russian  cruiser  Oleg?'^ 
Lawrence,  p.  411. 

A  case  occurred  during  the  Russo-Japanese  War  of  the  use  of  a 
hospital  ship  in  the  furtherance  of  belligerent  ends.  "  The  Japanese 
seized,  and  secured  the  condemnation  of,  the  Russian  hospital  ship 
Orel  on  27  May,  1905,  because  she  had  been  used  a  short  time  pre- 
viously for  the  accommodation  of  able-bodied  prisoners  taken  from  a 
captured  merchantman,  and  had  otherwise  assisted  in  the  hostile 
operations  of  the  Russians." 

Higgins,  p.  385. 
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"The  second  paragraph  of  Article  8  is  based  on  Article  8  of  the 
Geneva  Convention  of  1906,  but  it  was  not  thought  necessary  to 
reproduce  its  provisions  in  detail.  The  fact  that  the  staff  of  the 
hospital  ship  or  sick-bay  are  armed  for  maintaining  order  or  defend- 
ing sick  or  wounded,  and  the  presence  of  wireless  telegraphic  appa- 
ratus on  board  are  not  sufficient  reasons  for  withdrawing  the  protec- 
tion accorded  to  such  ships  or  sick-bays.  The  German  draft  pro- 
posed to  allow  hospital  ships  to  carry  light  pieces  of  artillery  as  a 
protection  against  the  dangers  of  navigation  and  particularly  of 
piracy,  but  the  Committee  considered  that  there  was  no  necessity  for 
the  arming  of  such  ships,  especially  as  merchant-ships  which  run  no 
greater  risks  are  unarmed.  The  paragraph  regarding  the  presence 
of  wireless  telegraphic  apparatus  on  board  was  inserted  on  the  propo- 
sition of  the  Dutch  delegate.  The  apparatus  may  often  be  qf  great 
value  in  enabling  hospital  ships  to  communicate  either  with  ships 
of  their  own  squadron  or  with  land.  Any  abuse  of  it  can  easily  be 
prevented  by  agents  being  placed  on  board,  and,  if  necessary,  the 
apparatus  may  be  removed  temporarily  under  the  general  powers  of 
control  conferred  on  belligerent  commanders  by  Article  4." 

Higsins,  p.  386. 

Article  8,  Hague  X,  1907,  substantially  appears  as  Art.  110  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 

The  Japanese  Prize  Court  at  Sasebo,  in  the  case  of  the  Orel  (Vol. 
2,  Russ.-Jap.  P.  C,  p.  354),  held  that: 

"A  hospital  ship  is  only  exempt  from  capture  if  she  fulfills  certain 
conditions  and  is  engaged  solely  in  the  humane  work  of  aiding  the 
sick  and  wounded.  That  she  is  liable  to  capture,  should  she  be  used 
by  the  enemy  for  military  purposes,  is  admitted  by  International 
Law,  and  is  clearly  laid  down  by  the  stipulations  of  the  Hague  Con- 
vention No.  3  of  July  29th,  1899,  for  the  adaptation  to  maritime  war- 
fare of  the  principles  of  the  Geneva  Convention  of  August  22nd, 
1864.  Although  the  Orel  had  been  lawfully  equipped  and  due 
notification  concerning  her  had  been  given  by  the  Russian  Govern- 
ment to  the  Japanese  Government,  yet  her  action  in  communicating 
the  orders  of  the  Commander-in-chief  of  the  Russian  Second  Pacific 
Squadron  to  other  vessels  during  her  eastward  voyage  with  the 
squadron,  and  her  attempt  to  carry  prisoners  in  good  healthy  i.  e., 
the  master  and  three  other  members  of  the  crew  of  a  British  steam- 
ship captured  by  the  Russian  fleet,  to  Vladivostock,  which  is  a  naval 
port  in  enemy  territory,  were  evidently  acts  in  aid  of  the  military 
operations  of  the  enemy.  Further,  when  the  facts  that  she  was  in- 
structed by  the  Russian  squadron  to  purchase  munitions  of  war,  and 
that  she  occupied  the  position  usually  assig^ned  to  a  ship  engaged  in 
reconnoissance,  are  taken  in  consideration,  it  is  reasonable  to  assume 
that  she  was  constantly  employed  for  military  purposes  on  behalf 
of  the  Russian  squadron.  She  is  therefore  not  entitled  to  the  exemp- 
tions laid  down  in  the  Hague  Convention  for  the  adaptation  to  mari- 
time warfare  of  the  principles  of  the  Geneva  Convention,  and  may 
be  condemned  according  to  Litemational  Law." 

The  court  in  this  case  also  condemned  as  good  prize  the  money  on 
board  this  vessel  that  "was  to  have  been  expended  in  paying  the 
salaries  of  the  Red  Cross  officials  and  defraying  the  expenses  of  the 
ship." 


fifiLIdlOUS,  HEDICAL,  AKD  flOSPITAL  STAFF  OF  €APTUB£D  SHIP,  HOW  TREATED. 

The  religious,  medical,  and  hospital  staff  of  any  captured 
ship  Is  Inviolable,  and  Its  members  can  not  be  made  pris- 
oners of  war.  On  leaving  the  ship  they  take  away  with 
them  the  objects  and  surgical  instruments  which  are  their 
own  private  property. 

This  staff  shall  continue  to  discharge  its  duties  while  neces- 
sary, and  can  afterwards  leave,  when  the  commander-in- 
chief  considers  it  possible. 

The  belligerents  must  guarantee  to  the  said  staff,  when  it 
has  fallen  into  their  hands,  the  same  allowances  and  pay 
which  are  given  to  the  staff  of  corresponding  rank  in  their 
own  navy. — Article  10^  Hague  X,  1901. 

"Article  10  reproduces  Article  7  of  the  Convention  of  1899,  with 
one  unimportant  modification  intended  to  harmonize  the  provisions 
relating  to  land  and  naval  war  as  regards  the  pay  of  the  members  of 
the  hospital  staff  temporarily  detained  by  the  enemy.^  It  is  needless 
to  add  that,  in  naval  as  well  as  in  land  warfare,  the  official  personnel 
only  is  concerned,  the  personnel  of  a  relief  society  not  being  entitled 
to  receive  pay." 

Reports  to  the  Hague  Conferences,  pp.  719,  720. 

"Art.  7.  Every  person  employed  in  the  religious,  medical  or  hos- 
pital service  of  any  captured  vessel  is  declared  inviolable  (neutre). 
On  leaving  the  vessel,  he  carries  away  the  articles  and  instruments  of 
surgery  which  are  his  own  private  property." 
Greneva  Oonvention,  1868. 

"Art.  8.  The  "persons  designated  in  the  preceding  Article  ought  to 
continue  to  fulfill  their  functions  on  board  the  captured  vessel,  to 
assist  in  the  evacuations  of  the  wounded  made  by  the  victorious  side, 
after  which  they  should-  be  free  to  return  to  their  own  country,  in 
accordance  with  the  second  paragraph  of  the  first  additional  Article 
above  mentioned.  ■ 
"  The  stipulations  of  the  second  additional  Article  above  mentioned 
.  are  applicaole  to  the  pay  of  these  persons." 
Geneva  Convention,  1868. 

"Art.  13.  While  they  remain  in  his  power,  the  enemy  will  secure  to 
the  personnel  mentioned  in  article  9  the  same  pay  ana  allowances  to 
which  persons  of  the  same  grade  in  his  own  army  are  entitled." 
Geneva  Convention,  1906. 


1  Cf.  Article  13  of  the  Convention  of  1906. 
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"Article  64.  C.  Religious^  medical^  and  hospital  persormeL — The 
religious,  medical,  and  hospital  staff  of  every  vessel  taken  or  seized 
is  inviolable,  and  its  members  may  not  be  made  prisoners  of  war.  On 
leaving  the, ship  they  take  away  with  them  the  objects  and  surgical 
instruments  which  are  their  own  private  property. 

"  This  staff  shall  continue  to  discharge  its  duties  while  necessary, 
and  can  afterwards  leave,  when  the  commander-in-chief  considers  it 
possible. 

"The  belligerents  must  guarantee  to  the  said  staff,  when  it  has 
fallen  into  their  hands,  the  same  allowances  and  pay  which  are  given 
to  the  staff  of  corresponding  rank  in  their  own  navy. 

"  The  commissioner  put  by  the  belligerent  on  board  the  hospital 
ship  of  his  adversary,  in  conformity  with  paragraph  10  of  Article  41, 
enJOTs  the  same  protection  as  the  medical  staff 

"The  religious,  medical,  and  hospital  staffs  lose  their  rights  of 
inviolability,  if  they  take  part  in  hostilities,  if,  for  example,  they  use 
their  arms  otherwise  than  for  defense." 
Institute  (1913),  p.  190. 

"Article  10  which  deals  with  the  inviolability  of  the  hospital  staff 
is  a  reproduction  of  Article  7  of  the  Convention  of  1899  with  a  slight 
modification  introduced  from  Article  13  of  the  Geneva  Convention 
of  1906  as  regards  the  payments  to  be  made  to  members  of  the  hos- 
pital staff  temporarily  detained  by  the  enemy.  'Only  the  official 
staff  is  concerned,  that  of  a  relief  society  having  no  claim  to  receive 
a  salary '  (Eeport  of  M.  Eenault)." 

Hlggins,  p.  387. 

"Art.  26.  The  religious,  medical,  and  hospital  personnel  of  any 
vessel  captured  during  hostilities  shall  be  inviolable  and  not  sub- 
ject to  be  made  prisoners  of  war.  They  shall  be  permitted,  upon 
leaving  the  ship,  to  carry  with  them  those  articles  and  instruments  of 
surgery  which  are  their  private  property. 

"  Such  personnel  shall  continue  to  exercise  their  functions  as  long 
as  may  be  necessary,  whereupon  they  may  withdraw  when  the  com- 
mander in  chief  deems  it  possible  to  do  so. 

"  The  belligerents  shall  insure  to  such  personnel,  when  falling  into 
their  hands,  the  free  exercise  of  their  functions,  the  receipt  of  salaries, 
and  entire  fi^eedom  of  movement,  imless  a  military  necessity  pre- 
vents." 

United  States  Naval  Code,  1900. 

Article  10,  Hague  X,  1907,  substantially  appears  as  Art.  112  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


8ICK  A>D  WOUNDED  SAILORS,  SOLDIERS,  kSD  OTHERS  OFFICIALLY   ATTACHED  TO  CAP- 
TURED SHIPS  TO  BE  RESPECTED  AND  CARED  FOR. 

Sailors  and  soldiers  on  board,  when  sick  or  wounded,  as  well 
as  other  persons  officially  attached  to  fleets  or  armies, 
whatever  their  nationality,  shall  be  respected  and  tended 
by  the  captors. — Article  11,  Hague  X,  1907. 

"Article  11  corresponds  to  Article  8  of  the  Convention  of  1899, 
which  it  completes  to  harmonize  with  Article  1,  paragraph  1,  of  the 
Geneva  Convention." 

Reports  to  the  Hague  Conferences,  p.  720. 

"Article  1.  Officers,  soldiers,  and  other  persons  officially  attached 
to  armies,  who  are  sick  or  wounded,  shall  be  respected  and  cared  for, 
without  distinction  of  nationality,  by  the  belligerent  in  whose  power 
they  are.    ♦     ♦     ♦ " 

Geneva  Convention,  1906. 

"Art.  27.  Sailors  and  soldiers,  embarked  when  sick  or  wounded, 
shall  be  protected  and  cared  for  by  the  captors,  no  matter  to  what 
nation  they  may  belong." 

United  States  Naval  Code,  1900. 

Article  11,  Hague  X,  1907,  substantially  appears  as  Art.  113  of  the 
Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 
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ON  HOSPITAIi  TAGHTg  OB  PBITATE  YESSELg. 

Any  war-ship  belonging  to  a  belligerent  may  demand  that 
sick,  wounded,  or  shipwrecked  men  on  board  military  hos- 
pital ships,  hospital  ships  belonging  to  relief  societies  or 
to  private  individuals,  merchant  ships,  yachts,  or  boats, 
whatever  the  nationality  of  these  vessels,  should  be 
handed  over. — Article  12^  Hague  X,  1907. 

In  respect  to  this  article  Great  Britain  made  the  following  declara- 
tion: "In  affixing  their  signatures  to  the  above  Convention,  the 
British  plenipotentiaries  declare  that  His  Majesty's  Government 
understand  Article  12  to  apply  only  to  the  case  of  combatants  rescued 
during  or  after  a  naval  engagement  in  which  they  have  taken  part." 

"Article  12  is  new :  it  corresponds  to  an  amendment  presented  by 
the  German  delegation,^  but  makes  the  provision  general.  We  do 
not  think  that  the  rule  is  new ;  if  the  formula  is  not  written  into  the 
Convention  of  1899,  the  spirit  of  that  Convention  is  clear.  It  is  an 
important  point  upon  which  there  should  bQ  no  uncertainty. 

"  When  a  belligerent  cruiser  meets  with  a  military  hospital  boat, 
a  hospital  ship,  or  a  merchant  ship,  it  has  the  right,  either  by  virtue 
of  Article  4  of  the  Convention  or  by  virtue  of  the  common  law  of 
nations,  to  visit  them  whatever  their  nationality.  If  it  finds  ship- 
wrecked, wounded,  or  sick  men  on  board  it  has  the  right  to  have  them 
delivered  up  to  it,  because  they  are  its  prisoners,  as  stated  in  Article  9 
of  the  Convention  of  1899,  which  is  reproduced  in  Article  14  of  our 
draft.  We  have  here  but  the  application  of  a  general  principle,  by 
virtue  of  which  the  combatants  of  a  belligerent  who  fall  into  the 
hands  of  the  adversary  thereby  become  its  prisoners.  Obviously,  it 
will  not  always  be  to  the  interest  of  the  belligerent  to  make  use  of 
this  right.  Often  it  will  be  to  his  advantage  to  leave  the  wounded 
or  sick  where  they  afe  and  not  to  take  charge  of  them.  But,  in  some 
cases,  it  will  be  indispensable  not  to  allow  wounded  or  sick  to  go  free 
who  are  still  in  condition  to  render  great  services  to  their  country; 
this  is  easily  seen  in  regard  to  shipwrecked  men  who  are  in  good 
health.  It  has  been  said  that  it  would  be  inhuman  to  compel  a 
neutral  vessel  to  hand  over  the  wounded  whom  it  had  charitably 
picked  up.  To  overcome  this  objection,  it  is  only  necessary  to  con 
sider  what  would  be  the  situation  were  there  no  Convention.  The 
positive  law  of  nations  would  permit  not  only  the  capture  of  the 
combatants  found  on  board  a  neutral  vessel,  but  even  the  seizure  and 
confiscation  of  the  vessel  as  having  rendered  unneutral  service. 
Moreover,  if  shipwrecked  men,  for  example,  were  permitted  to  escape 

1  See  the  third  paragraph  under  Article  6,  ante. 
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captivity  by  the  mere  fact  of  their  having  been  taken  on  board  a 
neutral  vessel,  the  belligerents  would  disregard  the  philanthropic 
action  of  the  neutrals  the  moment  such  action  might  result  in  causing 
them  irreparable  injury.    Humanity  would  not  gain  by  this. 

"  It  is  well  to  add  that  Article  12  of  the-  draft  shows  by  limitation 
what  a  belligerent  cruiser  may  do  in  regard  to  neutral  merchantmen ; 
it  can  not  divert  them  from  their  course  or  compel  them  to  proceed 
on  a  certain  route.  Article  4  of  the  Convention  of  1899,  preserved 
by  this  draft,  gives  such  a  right  only  as  against  vessels  specially 
devoted  to  hospital  service,  which  must  bear  the  consequences  attend- 
ant upon  the  particular  role  assigned  them.  Nothing  of  the  kind 
could  be  imposed  upon  such  merchant  vessels  as  may  occasionally  be 
willing  to  aid  in  a  charitable  work.  There  can  be  no  argument 
against  Article  9  of  the  1899  Convention,  which  we  propose  to  retain 
as  Article  14,  because  this  Article  does  not  relate  to  vessels,  but  only 
treats  of  the  sick  and  wounded." 

Reports  to  the  Hague  Conferences,  p.  720. 

•  ''Art.  13.  *  *  *  .  The  wounded  and  shipwrecked  picked  up  by 
these  vessels  [hospital-ships,  equipped  at  the  expense  of  associations 
for  the  aid  of  the  wounded  recognized  by  the  Governments  which 
have  signed  this  Convention]  cannot  be  claimed  by  any  of  the  com- 
batants, but  they  are  under  an  obligation  not  to  serve  again  during 
the  continuance  of  the  war." 
Geneva  Convention,  1868. 

"  ArucltE  83.  Any  war-ship  belonging  to  a  belligerent  may  demand 
that  sick,  wounded  or  shipwrecked  men  on  board  military  hospital- 
ships,  hospital-ships  belonging  to  relief  societies  or  to  private  indi- 
viduals, merchant-ships,  yachts,  or  boats,  whatever  the  nationality  of 
these  vessels,  should  be  handed  over." 

Institute  (1913),  p.  194. 

While  the  Conference  experienced  no  particular  difficulty  in  reach- 
ing an  agreement  that  non-public  neutral  vessels  should  be  immune 
from  capture  for  picking  up  sick,  wounded,  or  shipwreckecj  bellig- 
erents, there  was  great  disagreement  as  to  what  should  subsequently 
be  done  with  rescued  persons.  "  On  the  one  hand  it  was  argued  that 
by  coming  under  the  neutral  flag  these  people  were  withdrawn  from 
the  operations  of  warfare,  and,  therefore,  ou^ht  not  to  be  given  up  to 
their  enemies  as  prisoners  or  restored  to  their  friends  to  fight  again 
on  recovery,  but  interned  on  neutral  territory  till  the  end  of  the  war. 
On  the  other  hand,  it  was  declared  that  the  right  of  search  possessed 
by  belligerents  carried  with  it  a  right  to  make  prisoners  of  all  the 
sick,  wounded,  or  shipwrecked  members  of  the  enemy's  fighting  serv- 
ices that  might  be  found  on  board  the  neutral  vessels  searched ;  and  the 
alleged  impossibility  of  restraining  officers  from  seizing  an  important 
commander  on  the  other  side  if  they  found  him  on  board  a  neutral 
vessel  was  put  forward  as  a  reason  for  allowing  what  could  not  in  any 
case  be  prevented.  In  the  end  the  latter  view  prevailed  at  the  Hague 
Conference  of  1907,  in  sj)ite  of  the  opposition  of  the  British  repre- 
sentatives. The  Convention  on  the  subject  not  only  declared  that  a 
belligerent  warship  might  demand  the  surrender  of  any  sick, 
wounded,  or  shipwrecked  combatants  found  on  board  military  hos- 
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pital-ships,  or  hospital-ships  belonging  to  relief  societies  or  private 
individuals,  but  also  added  that  it  had  the  same  right  with  regard  to 
private  neutral  merchantmen,  yachts,  or  other  lx)ats  that  had  re- 
sponded to  the  call  of  humanity  and  cared  for  the  injured  or  drown- 
ing." 

Lawrence,  p.  413. 

Article  12,  Hague  X  of  1907,  is  supplementary  to  Article  14  ol 
that  Convention,  and  was  "  proposed  by  the  German  delegation  and 
supported  by  M.  Renault,  the  French  reporter  of  the  draft,  as  carry- 
ing out  the  principle  of  the  old  Article  9."  M.  Renault's  argument 
"was  that  in  the  absence  of  a  convention  international  law  would 
allow  a  belligerent  not  only  to  seize  enemy  combatants  found  on 
board  a  neutral  vessel,  but  also  to  capture  and  confiscate  the  vessel 
as  having  rendered  an  unneutral  service  to  the  enemy;  and  that  if 
shipwrecKed  combatants,  for  example,  escaped  captivity  by  finding 
refuge  on  board  a  neutral  vessel,  belligerents  would  fend  off  the 
charitable  action  of  neutrals  which  threatened  them  with  irreparable 
damage.  He  also  pointed  out  that  belligerents  can  not  force  a  neutral 
merchantman  to  change  her  route  and  destination,  as  they  are  al- 
lowed to  do  for  hospital-ships.  Sir  Edward  Fry  [British  delegate] 
at  the  discussion  in  the  committee  placed  on  record  that  '  the  British 
government  can  not  acquiesce  in  the  opinion  expressed  in  the  report 
as  to  the  right  of  a  belligerent  ship  of  war  to  require  the  surrender  of 
wounded,  sick  and  shipwrecked  combatants  on  board  a  merchant, 
vessel  sailing  under  a  neutral  flag.  Failing  a  special  convention,  his 
government  considers  that  the  recognition  of  such  a  right  cannot  be 
based  on  the  existing  principles  of  international  law.'  This  reserva- 
tion was  maintained  at  the  full  sitting  of  the  Conference  in  which 
the  form  of  the  convention  was  voted,  as  an  expression  of  opinion  on 
the  law  in  the  absence  of  a  convention,  but  the  Art.  12  stands  without 
question  as  a  part  of  the  form  voted. 

^'  It  is  however  scarcely  the  less  necessary  to  form  a  judgment  on 
the  question  of  principle  on  which  a  difference  of  opinion  between 
such  authorities  was  expressed.  To  do  so  we  must  first  remember 
one  point  on  which  the  principles  of  neutral  duty  allow  no  contro- 
versy. If  a  neutral  ship  does  not  surrender  to  their  enemy  the  com- 
batants in  condition  to  fight  again  whom  she  has  saved,  she  must 
carry  them  to  her  own  country  and  they  must  there  be  interned. 
And  this  must  equally  be  understood  of  those  who  may  be  expected 
to  be  again  in  a  condition  for  fighting  when  their  wounds  have  been 
healed.  The  real  question  is  therefore  whether  the  choice  between 
the  surrender  and  the  internment  of  the  persons  concerned  is  to  rest 
with  the  belligerent  or  the  neutral.  In  favour  of  the  neutral  it  may 
be  urged  that  those  who  are  under  his  flag  at  sea  are  constructively 
already  in  his  country,  and  that  their  surrender  can  therefore  no  more 
be  demanded  than  if  they  were  physically  in  it.  The  belligerent  may 
reply  that  the  constructive  identification  of  a  ship  with  its  country 
has  not  been  admitted  by  the  laws  of  war,  as  is  proved  by  the  right 
to  take  contraband  goods,  and  formerly  enemy's  goods,  from  under 
the  neutral  flag;  and  that  in  the  treaties  stipulating  the  rule  'free 
ships,  free  goods,'  it  is  common  to  find  it  laid  down  that  the  freedom 
of  the  flag  covers  all  persons  on  board  except  those  in  the  enemy's 
military  service.    To  this  it  must  be  added  that  the  belligerent 
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commander  cannot  fairly  be  expected  to  trust  the  promise  of  a  private 
shipmaster  to  carry  his  passengers  to  a  port  where  they  will  be  safely 
interned,  especially  since  the  performance  of  that  promise  might  be 
defeated  by  other  causes  than  bad  faith.  My  conclusion  is  that  the 
reply  is  sufficient,  and  that  Art.  12  of  the  draft  convention  of  1907 
requires  from  a  neutral  no  more  than,  in  its  absence,  belligerents 
could  insist  on  with  good  warrant.  But  I  cannot  agree  that  in  the  ab- 
sence of  the  article  a  neutral  shipmaster  who  had  taken  the  persons  in 
question  on  board  would  render  his  ship  liable  to  confiscation  for 
rendering  unneutral  service  to  the  enemy.  There  would  be  no  ground 
for  presuming  that  he  intended  to  restore  them  to  the  military  serv- 
ice of  their  own  side.  If  he  had  the  correct  intention  to  see  to  their 
safe  internment,  it  is  not  clear  what  benefit  the  enemy  would  derive 
from  internment  being  substituted  for  capture,  and  there  would  be  no 
room  for  suggesting  the  existence  of  an  improper  arrangement  be- 
tween him  and  the  enemy." 
Westlake,  vol.  2,  pp.  187-189. 

"Article  12  is  new,  and  settles  a  very  important  point  which  the 
Convention  of  1899  had  left  unsolved.  At  the  First  Peace  Confer- 
ence, Captain  Mahan,  the  United  States  naval  delegate,  endeavoured 
to  obtain  the  insertion  of  Articles  to  meet  the  case  of  men  who  by  any 
accident  connected  with  a  naval  engagement  were  picked  up  by  a 
neutral  vessel.  The  commander  and  some  of  the  crew  of  the  Con- 
federate cruiser  Alabama,  after  her  last  fight  with  the  Kearsarge  off 
Cherbourg,  were  picked  up  by  the  British  yacht  Deerhound,  the  cap- 
tain of  which  claimed  for  the  rescued  seamen  the  inviolability  of  the 
neutral  flag,  and  their  surrender  was  refused.  Captain  Mahan's  pro- 
posal was  that  in  such  cases  the  neutral  vessel  must  surrender  the  res- 
cued persons,  if  demand  should  be  made  by  the  other  belligerent,  or 
in  case  no  demand  was  made,  that  they  should  not  be  allowed  to 
serve  again  during  the  war.  The  attempt  of  the  United  States  dele- 
gate was  unsuccessful  and  the  Convention  of  1899  is  silent  on  this 
point.  Under  the  new  Article  a  belligerent  cruiser  meeting  a  hospital 
ship  of  any  description  or  a  merchant-ship,  yacht  or  boat 'of  any 
nationality  may  demand  the  surrender  of  the  wounded,  sick  or  ship- 
wrecked men  qn  board.    *    *    * 

"A  strict  application  of  the  principles  of  neutrality  would  imply,  ' 
apart  from  a  Convention,  that  belligerents  taken  on  board  neutral 
ships  should  not  be  allowed  to  take  part  again  in  hostilities  during 
the  course  of  the  war :  but  the  statement  *  *  *  that  the  mere  fact 
of  picking  up  shipwrecked  or  wounded  men  would  render  a  neutral 
merchant-ship  liable  to  seizure  for  unneutral  service  appears  in- 
capable of  being  substantiated  as  a  rule  of  international  law.  The 
question  was  discussed  by  the  United  States  and  Great  Britain  in 
regard  to  the  rescue  *  *  *  by  the  Deerhovmd  of  the  captain  and 
members  of  the  crew  of  the  Alabama  on  the  19th  June,  1864.  The 
solution  of  the  difficulty  provided  by  this  Article  is,  however,  one 
which  may  be  justified  by  practical  considerations.  Among  those  on 
board  a  hospital  or  merchant  ship  may  be  found  the '  brain^of  one  of 
the  belligerent  navies,  and  '  military  necessity '  might  be  appealed  to 
as  a  justification  for  his  removal.  A  belligerent  would  take  the  risk 
of  complications  with  the  neutral  Power.    Moreover,  the  neutral  cap- 
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tain  mi^ht  from  unforeseen  circumstances  be  imable  to  land  the  sick, 
wounded  or  shipwrecked  at  a  neutral  port  where  they  would  be 
interned." 

Hlggins,  pp.  387-389. 

"  20.  The  [London]  Conference  had  to  consider  the  difficult  ques- 
tion of  whether  and  in  what  circumstances  the  removal  of  contraband 
persons  from  under  a  neutral  flag  by  a  belligerent  man-of-war  was 
sanctioned  by  the  law  of  nations.  According  to  the  rules  followed 
by  various  continental  countries,  the  removal  of  such  persons  can  be 
claimed  and  enforced  as  of  right.  No  such  general  right  has  hitherto 
been  admitted  by  this  country,  although  what  may  be  considered  to 
be  an  exception  was  recently  made  in  article  12  of  the  Convention  for 
the  Adaptation  of  the  Principles  of  the  Geneva  Convention  to  Mari- 
time War.  Under  that  article,  '  any  warship  belonging  to  a  bellig- 
erent may  demand  the  surrender  of  sick,  wounded,  or  shipwrecked 
men  on  board  military  hospital  ships,  hospital  ships  belonging  to  re- 
lief societies  or  to  private  individuals,  merchant-ships,  yachts,  or 
boats,  whatever  the  nationality  of  such  vessels.'  When  discussing 
these  provisions,  the  British  delegates  at  the  second  Peace  Con- 
ference made  it  clear  that  the  right  thereby  conceded  constituted,  in 
their  opinion,  an  innovation  in  international  law  and  practice,  whilst 
the  representatives  of  other  Powers,  notably  France,  maintained  that 
the  principle  involved  formed  part  of  the  existing  law.  The  same  di- 
vergence of  view  arose  on  the  present  occasion." 

Report,  March  1,  1909,  of  the  British  delegates  at  the  Naval  Conference  to 
Sir  Edward  Grey.  British  Parliamentary  Papers,  Misc.  No.  4  (1909) 
(Cd.  4554),  p.  97. 

Article  12,  Hague  X,  1907,  substantially  appears  as  Art.  114  of  the 
Austro-Hungarian  Rules  of  Maritime  and  Land  Warfare,  1913. 


CAPTUBED  SHIPWRECKED,  WOUNDED,  OB  SICK  BELLIGERENTS  ABE  PBISONEBS  OF  WAB— 
DISPOSITION  OF  THEM— IF  BEPATBUTED,  HAT  NOT  SEBYE  AGAIN  DUBING  WAB.  . 

The  shipwrecked,  wounded,  or  sick  of  one  of  the  belligerents 
who  fall  into  the  power  of  the  other  belligerent  are  pris- 
oners of  war.  The  captor  must  decide,  according  to  cir- 
cumstances, whether  to  keep  them,  send  them  to  a  port 
of  his  own  country,  to  a  neutral  port,  or  even  to  an  enemy 
port.  In  this  last  case,  prisoners  thus  repatriated  can  not 
serve  again  while  the  war  lasts. — Article  i^,  Hague  X,  1907. 

"Article  14  simply  reproduces  Article  9  of  the  Convention  [of 
1899] .  Certain  amendments  proposed  by  the  German  delegation  and 
the  delegation  of  the  Netherlands  were  withdrawn  by  reason  of  the 
restoration  of  Article  10  of  the  Convention. 

"The  scope  of  Article  14  has  been  determined  by  the  considera- 
tions expressed  tibove  in  regard  to  Article  12 ;  it  has  to  do  only  with 
the  disposition  of  individuals,  not  of  vessels,  which  are  provided  for 
elsewhere." 

Reports  to  the  Hague  Conferences,  p.  721. 

"Article  84.  The  shipwrecked,  wounded,  or  sick  of  one  of  the  bel- 
ligerents who  fall  into  the  power  of  the  other  belligerent  are  prisoners 
of  war.  The  captor  must  decide,  according  to  circumstances,  whether 
to  keep  them,  send  them  to  a  port  of  his  own  country,  to  a  neutral 
port,  or  even  to  an  enemy  port.  In  this  last  case,  prisoners  thus 
repatriated  cannot  serve  again  while  the  war  lasts." 
Institute  (1913),  p.  194. 

"Art.  28.  The  shipwrecked,  wounded,  or  sick  of  the  enemy,  who  are 
captured,  are  considered  prisoners  of  war.  The  captor  must  decide, 
according  to  circumstances,  whether  it  is  expedient  to  keep  them  or 
send  them  to  a  port  of  his  own  country,  to  a  neutral  port,  or  even  to  a 
port  of  the  enemy.  In  the  last  case,  the  prisoners  thus  returned  to 
their  country  can  not  serve  again  during  the  period  of  the  war." 
United  States  Nuval  Code,  1900. 

Article  14,  Hague  X,  1907,  substantially  appears  as  Art.  116  of  the 
Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 
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SHIPWBECKED,  SICK,  AND  WOUNDED  TO  BE  LOOKED  FOB,  AFTEB  ENGAGEMENT,  AND  PBO- 
TECTED,  AS  WELL  AS  THE  DEAD,  FBOM  PILLAGE  AND  ILL  TBEAT1»NT— BUBUL  OB 
CBEBUTION  TO  BE  PBECEDED  BT  CABEFVL  EXAMINATION  OF  COBPSE. 

After  every  engagement,  the  two  belligerents,  so  far  as 
military  interests  permit,  shall  take  steps  to  look  for  tlie 
shipwrecked,  sick,  and  wounded,  and  to  protect  them,  as 
well  as  the  dead,  against  pillage  and  ill-treatment. 

They  shall  see  that  the  burial,  whether  by  land  or  sea,  or 
cremation  of  the  dead  shall  be  preceded  by  a  careful  ex- 
amination of  the  corpse. — Article  16^  Hague  X,  1907. 

"Article  16  is  new ;  it  is  borrowed  from  the  [Geneva]  Convention 
of  1906  (Article  3).  It  has  been  thought  strange  that  the  words 
'  burial '  and  '  cremation '  were  kept,  as,  naturally,  they  will  not  often 
be  applicable  in  the  case  of  naval  operations.  But  it  must  be  remem- 
bered that  an  engagement  may  take  place  near  the  coast  and  that 
the  provision  applies  to  the  individuals  who  may  be  on  land." 
Reports  to  the  Hague  Conferences,  p.  721. 

"Art.  3.  After  every  engagement  the  belligerent  who  remains  in 
possession  of  the  field  of  battle  shall  take  measures  to  search  for  the 
wounded  and  to  protect  the  wounded  and  dead  from  robbery  and  ill 
treatment. 

He  will  see  that  a  careful  examination  is  made  of  the  bodies  of  the 
dead  prior  to  their  interment  or  incineration." 
Geneva  Convention,  1906. 

"Article  85.  After  every  engagement,  the  two  belligerents,  so  far 
as  military  interests  permit,  shall  take  steps  to  look  for  the  ship- 
wrecked, and  wounded,  and  to  protect  them,  as  well  as  the  dead,  from 
pillage  and  ill  treatment. 

They  shall  see  that  the  burial^  whether  by  land  or  sea,  or  the  cre- 
mation of  the  dead  shall  be  preceded  by  a  careful  examination  of 
the  corpse." 

Institute  (1913),  p.  194. 

Article  16,  Hague  X,  1907,  substantially  appears  as  Art.  118  of  the 
Austro-Huhgarian  Eules  of  Maritime  and  Land  Warfare,  1913. 
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DUTIES  OF  BELUOEfiENTS  TOWABD  ENEHT  PEBSONS,  BESPECTING  MILITABT  HABKS  OB 
DOCUMENTS  OF  IDENTITT  FOUND  ON  THE  DEAD,  DESCBIPTIONS  OF  THE  SICK  AND 
WOUNDED,  INTEBNHENTS,  TBANSFEBS,  ADMISSIONS  TO  HOSPITALS,  DEATHS,  OBJECTS 
OF  PEBSONAL  USE,  YALUABLES,  LETTEBS,  ETC. 

Each  belligerent  shall  send,  as  early  as  possible,  to  the  au- 
thorities of  their  country,  navy,  or  army  the  military 
marks  or  documents  of  identity  found  on  the  dead  and 
the  description  of  the  sick  and  wounded  picked  up  by  him. 

The  belligerents  shall  keep  each  other  informed  as  to  in- 
ternments and  transfers  as  well  as  to  the  admissions  into 
hospitals  and  deaths  which  have  occurred  among  the  sick 
and  wounded  in  their  hands.  They  shall  collect  all  the 
objects  of  personal  use,  valuables,  letters,  etc.,  which  are 
found  in  the  captured  ships,  or  which  have  been  left  by 
the  sick  or  wounded  who  died  in  hospital,  in  order  to  have 
them  forwarded  to  the  persons  concerned  by  the  authori- 
ties of  their  own  country. — Article  17y  Hague  X,  1907, 

"Article  17  is  new.  It  corresponds  to  Article  4  of  the  [Geneva] 
Convention  of  1906." 

Reports  to  the  Hague  Conferences,  p.  721. 

"Art.  4.  As  soon  as  possible  each  belligerent  shall  forward  to  the 
authorities  of  their  country  or  army  the  marks  or  military  papers  of 
identification  found  upon  the  bodies  of  the  dead,  together  with  a  list 
of  names  of  the  sick  and  wounded  taken  in  charge  by  him. 

Belligerents  will  keep  each  other  mutually  advised  of  internments 
and  transfers,  together  with  admissions  to  hospitals  and  deaths 
which  occur  among  the  sick  and  wounded  in  their  hands.  They  will 
collect  all  objects  of  personal  use,  valuables,  letters,  etc.,  which  are 
found  upon  the  field  of  battle,  or  have  been  left  by  the  sick  or 
wounded  who  have  died  in  sanitary  formations  or  other  establish- 
ments, for  transmission  to  persons  in  interest  through  the  authorities 
of  their  own  country." 
Geneva  Convention,  1906. 

"Article  86.  Each  belligerent  shall  send,  as  early  as  possible,  to 
the  authorities  of  their  country,  their  navy,  or  their  army  the  mili- 
tarjr  marks  or  documents  of  identity  found  on  the  dead  and  the  de- 
scription of  the  sick  and  wounded  picked  up  by  him. 

"The  belligerents  shall  keep  each  other  informed  as  to  internments 
and  transfers  as  well  as  to  admissions  into  hospitals  and  the  deaths 
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which  have  occurred  among  the  sick  and  wounded  in  their  hands. 
They  shall  collect,  in  order  to  have  them  forwarded  to  the  persons 
concerned  by  the  authorities  of  their  own  country,  all  the  objects  of 
personal  use,  valuables,  letters,  etc.,  which  are  found  in  the  captured 
or  seized  ships,  or  which  have  been  left  by  the  sick  or  wounded  who 
died  in  hospital." 

Institute  (1913),  p.  194. 

Article  17,  Hague  X,  1907,  substantially  appears  as  Art.  119  of  the 
Austro-Hungarian  Bules  of  Maritime  and  Land  Warfare,  1913. 


DUTY  OF  C0NMANDEB8-IN-CHIEF  TO  CABBY  OUT  OBLIGATIONS  OF  HAGUE  CONVENTION  X, 

1007. 

The  commanders-in-cliief  of  the  belligerent  fleets  must  see 
that  the  above  articles  are  properly  carried  out;  they  will 
have  also  to  see  to  cases  not  covered  thereby,  in  accord- 
ance with  the  instructions  of  their  respective  Governments 
and  in  conformity  with  the  general  principles  of  the  pres- 
ent Convention. — Article  19^  Hague  X,  1907, 

"Article  19  is  new  and  corresponds  to  Article  25  of  the  Convention 
of  1906." 

Reports  to  the  Hague  Conference,  p.  721. 

Art.  25.  It  shall  be  the  duty  of  the  commanders  in  chief  of  the 
belligerent  armies  to  provide  for  the  details  of  execution  of  the  fore- 
going articles,  as  well  as  for  unforeseen  cases,  in  accordance  with  the 
instructions  of  their  respective  governments,  and  conformably  to  the 
general  principles  of  this  convention. 
Geneva  Convention,  1906. 

Article  19,  Hague  X,  1907,  substantially  appears  as  Art.  120  of  the 
Austro-Hungarian  Eules  of  Maritime  and  Land  Warfare,  1913. 
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DUTY  OF  SIGNATOBT  POWEBS  TO  HAKE  KNOWN  PB0YI8I0NS  OF  HAGUE  COHYENTION   X,. 

1907. 

The  signatory  Powers  shall  take  the  necessary  measures  for 
bringing  the  provisions  of  the  present  Convention  [Hague 
Xy  1907]  to  the  knowledge  of  their  naval  forces,  and 
especially  of  the  members  entitled  thereunder  to  im- 
munity, and  for  making  them  known  to  the  public. — 
Article  20,  Hague  X,  1907. 

"Article  20,  which  is  new,  and  corresponds  to  Article  26  of  the 
Convention  of  1906,  we  consider  very  important.  The  best  of  rules 
becomes  a  dead  letter  if  steps  are  not  taken  in  advance  to  bring  it  to 
the  knowledge  of  those  who  will  have  to  apply  them.  Especially  will 
the  personnel  on  board  hospital  ships  often  be  called  upon  to  per- 
form some  very  delicate  mission.  They  must  be  convinced  of  the 
necessity  of  not  taking  advantage  of  the  immunities  they  enjoy  in 
order  to  commit  belligerent  acts ;  this  would  ruin  the  Convention  and 
all  the  humanitarian  work  of  the  two  Peace  Conferences." 
Reports  to  the  Hague  Conferences,  p.  721. 

"Art.  26.  The  signatory  governments  shall  take  the  necessary  steps 
to  acquaint  their  troops,  and  particularly  the  protected  personnel, 
with  the  provisions  of  this  convention  and  to  make  them  imown  to 
the  people  at  large." 

Geneva  Convention,  1906. 

This  article  "is  obviously  of  great  importance,  and  M.  Renault 
emphasizes  this  in  his  Eeport.  ^The  best  of  rules  become  a  dead 
letter  if  measures  are  not  taken  in  advance  for  the  instruction  of  those 
who  will  have  to  apply  them.  The  staff  of  hospital  ships  or  floating 
hospitals  will  often  have  to  fulfil  a  very  difficult  mission.  They 
must  be  convinced  of  the  necessity  of  not  taking  advantage  of  the 
immunities  accorded  them  to  commit  acts  of  beUigerency :  for,  to  do 
so  would  result  in  the  ruin  of  the  Convention  and  all  the  humani- 
tarian work  of  the  two  Peace  Conferences.' " 

Higgins,  p.  391. 
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DUTY  OF  SIONATOBT  POWERS  BESPECTINO  NECESSARY  MUNICIPAL  LEGISLATION  TO 
PREVENT  PILLAGE  AND  ILL-TREATMENT  OP  SICK  AND  WOUNDED,  AND  UNAUTHORIZED 
USE  OF  DISTINCTIVE  MARKS  FOR  HOSPITAL  SHIPS. 

The  signatory  Powers  likewise  undertake  to  enact  or  to 
propose  to  their  legislatures,  if  their  criminal  laws  are 
inadequate,  the  measures  necessary  for  checking  in  time 
of  war  individual  acts  of  pillage  and  ill-treatment  in  re- 
spect to  the  sick  and  wounded  in  the  fleet,  as  well  as  for 
punishing,  as  an  unjustifiable  adoption  of  naval  or  mili- 
tary mart:s,  the  unauthorized  use  of  the  distinctive  marks 
mentioned  in  Article  5  by  vessels  not  protected  by  the 
present  Convention. 

They  will  communicate  to  each  other,  through  the  Nether- 
land  Government,  the  enactments  for  preventing  such  acts 
at  the  latest  within  five  years  of  the  ratification  of  the 
present  Convention. — Article  21y  Hague  X,  1907. 

"Article  21  is  new.    It  corresponds  to  Articles  27  and  28  of  the 
Convention  of  1906,  and  has  given  rise  to  no  difficulty." 
Reports  to  the  Hague  Conferences,  p.  722. 

"Art.  27.  The  signatory  powers  whose  legislation  may  not  now 
be  adequate  engage  to  take  or  recommend  to  their  legislatures  such 
measures  as  may  be  necessary  to  prevent  the  use,  by  private  persons 
or  hj  societies  other  than  those  upon  which  this  convention  confers 
the  right  thereto,  of  the  emblem  or  name  of  the  Red  Cross  or  Geneva 
Cross,  particularly  for  commercial  purposes  by  means  of  trade-marks 
or  commercial  labels. 

The  prohibition  of  the  use  of  the  emblem  or  name  in  question 
shall  take  effect  from  the  time  set  in  each  act  of  legislation,  and  at 
the  latest  five  years  after  this  convention  goes  into  effect.  After 
such  going  into  effect,  it  shall  be  unlawful  to  use  a  trade-mark  or 
commercial  label  contrary  to  such  prohibition." 
Geneva  Convention,  1906. 

"Art.  28.  In  the  event  of  their  military  penal  laws  being  insufficient, 
the  signatory  governments  also  engage  to  take,  or  to  recommend  to 
their  legislatures,  the  necessary  measures  to  repress,  in  time  of  war. 
individual  acts  of  robbery  and  ill  treatment  of  the  sick  and  wounded 
of  the  armies,  as  well  as  to  punish,  as  usurpations  of  military  in- 
si^ia,  the  wrongful  use  of  the  flag  and  brassard  of  the  Red  Cross  by 
militarjr  persons  or  private  individuals  not  protected  by  the  present 
convention. 

They  will  communicate  to  each  other  through  the  Swiss  Federal 
Council  the  measures  taken  with  a  view  to  such  repression,  not 
later  than  five  years  from  the  ratification  of  the  present  convention." 
Geneva  Convention,  1906. 
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PBOTISIONS  OF  HAGUE  CONVENTION  X,  1907,  APPLY  ONLY  TO  FORCES  AFLOAT. 

In  the  case  of  operations  of  war  between  the  land  and  sea 
forces  of  belligerents,  the  provisions  of  the  present  Con- 
vention do  not  apply  except  between  the  forces  actually  on 
board  ship.— Article  22,  Hague  X,  1907. 

"Article  22  is  new.    It  presents  no  difficulties.    In  the  case  of  mili- 
tary operations  taking  place  at  the  same  time  on  land  and  sea,  the 
new  Convention  must  be  applied  to  the  force3  afloat,  and  the  Con- 
vention of  1906  to  the  forces  operating  on  land." 
Reports  to  the  Hague  Conferences,  p.  722. 
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